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THE DISTRICT COURT: WHAT SHALL BE DONE 
WITH IT? 


a 


Tue act of 25th of March, 1835, establishing the district court 
for the city and county of Philadelphia, expires by limitation on 
the 30th of March, 1845. With the next legislature, therefore, 
rests the question whether the system it established is to be con- 
tinued. What may be the sentiments of the judges who com- 
pose the present court we know not. Whether they will desire 
to remain on the bench, with salaries clipped five hundred dollars 
below the standard which was adjusted by the act of 19th of 
July, 1839, and liable to be still farther reduced whenever legis- 
lative caprice may suggest it, we have no means of determining. 
The district court has now the privilege of being, in connexion 
with its sister establishments in Lancaster, Allegheny, and Erie, 
the sole judicial establishment on which the legislature is able 
to exercise its skill or perform its experiments. As the consti- 
tution requires that the salaries “of the judges of the supreme 
court and of the court of common pleas shall not be dimin- 
ished during their continuance in office,’ the acts of 14th of 
January, 1843, and of 4th of May, 1841, the first of which 
slashed away about 20 per cent. of the average judicial salaries, 
and the second of which taxed off 2 per cent. of the residue, 
were declared unconstitutional, as far as concerned the courts 
especially guarantied. It is the misfortune of the district court, 
that though established as a court to take off the more important 
civil business from the common pleas, it is not within the con- 
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stitutional proviso; and to it, therefore, is secured the monopoly 
of those attentions which the legislature is apt to pay to the 
more defenceless of its dependents. How far, under such cir- 
cumstances, it may be an object for the gentlemen who now fill 
its bench to remain at their posts, it is hard to say; and it will 
be without reference to them, therefore, that the views taken in 
these pages will be presented. We think that the public good 
loudly demands that there should be no change; we can only 
hope that the matter ean be arranged in such a way, when the 
time comes for action, as to make the claims which the country 
and the profession have upon the gentlemen in question, recon- 
cilable with their personal interests and their domestic duties. 
The ten years allotted to the present court have almost run 
out, and the public has had a full opportunity to form an opi- 
nion on the judicial merits of the gentlemen who. compose it. 
Its jurisdiction, in fact, is of a character to secure it a Yarge part 
of the attention not only of the profession, but of the people at 
large. Through its portals must pass almost the whole of the 
litigated property of the community. When you get over a 
hundred dollars you find yourself in the district court, and when 
you are there you see yourself surrounded by the business com- 
munity in its various component interests. The creditor who 
wants to collect a note is there. The capitalist who wants to 
sue out a mortgage is there. The shopkeeper who seeks to 
make good his book entries is there. The mechanic who has a 
lien to enforce, the builder who has a lien to resist, are there. 
There must meet the landlord and the tenant, the insured and 
the insurer, the slandered and the slanderer—all, in fact, who 
have the rights of property to maintain, or the blessing of cha- 
racter to protect, or the peace of families to vindicate. It is 
there that the injured man and the injurer come together; and 
very much, when we look upon the delicate claims which are 
thus brought forward for adjustment and the fineness of the 
machinery whose disarrangements are to be thus composed, 
very much must depend upon the personal demeanor and 
bearing of the judges who there preside, as well as on their 
judicial ability and impartiality. 
“Nec sic inflectere sensus 
Humanos edicta valent, quam vita judicis,” 





It is the moral bearing of a judge, his personal character, that 
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acts on the popular sense with as much ultimate force as his ju- 
dicial decrees; and there is nothing which tends more to break 
down the fine distinctions between right and wrong, between 
justice and injustice, than private profligacy or official levity, 
when exhibited in connexion with the judicial office. The 
balance should not only be correct in its results, but it should be 
fair in its adjustment; and the moment that a judge gives a 
party reason to suspect him of a bias, that moment a large por- 
tion of the moral sanction of his judgment goes. There may 
be no longer such things as judges actually corrupt; we believe 
that the race, if it ever did exist, is well nigh exterminated; but 
it may sometimes be the case—in a such a country as this, with 
an abridged judicial tenure, it may be so often—that political 
fears or hopes may sadly warp the judgment and prostitute the 
patronage of a court. It is in such a light, when exposed to 
such a test, that the character of the judges of the district court 
can be best determined. We do not believe that during their 
whole term of office a suitor has gone away from before them 
under any other feeling, than, that however mistaken the judge 
may have been, he was at all events unapproached and unap- 
proachable by any considerations except those of fair and severe 
justice. We believe that we speak the sentiments of the whole 
bar whose names are on the court-rolls, when we say that the 
testimony of all who have had occasion to practise before them 
or to observe their movements, is, that the emotions of fear, 
favour, or affection, never found place in their breasts when in 
discharge of their judicial functions. We say also, and we say 
it deeply impressed with the importance of the truth, that in a 
land where so much depends upon a safe and contented state of 
public opinion, it is of infinite moment that there should be con- 
fidence in those branches especially of the judiciary, who have 
most to do with the people at large. What, then, can be gained 
by a change of the court at present? Can we expect to do 
better? Can we, in the chances and changes of human affairs, 
expect to do so well? Can the bar, can the community ‘consent 
to a change, when the sole object of a change must be, not a 
regard to public interests, but to the personal aspirations of that 
very small but very active class of agitators who seek for change, 
because it is by change alone they can acquire respectability? 
And how fatal to the cause of justice will be the spectacle which 














4 The District Court: What shall be done with it? 


will be presented of the disorganization of a court distinguished 
alike for its learning, its ability, and its fearlessness! Will not 
the example of the unjust judge, who seeing his term of office 
was to be short, enriched himself by plunder, be more capti- 
vating to the future taste than that of the just judge, who, re- 
fusing to prostitute his office to his personal advantage, and 
governing himself strictly in all things by the purest and severest 
rules, finds, when the time of reckoning draws nigh, that the 
conscientious ability with which he has discharged his duties is 
forgotten as quickly as a summer cloud? The republic should 
honour those who honour it: for it will find that from their dis- 
honour will spring its destruction. 

It is hardly necessary for us, when we take into consideration 
the position of those in whose hands these pages will fall, to say 
anything on the subject of the judicial ability of the gentlemen 
of whom the district court is composed. Nothing is more 
liable to imperfect or shifting valuation than the judicial cha- 
racter; and there is nothing on which eulogy is so often unjustly 
lavished. What, however, is the language of the dockets of the 
court since its organization? Has not the current business of 
each term, at times often of great business activity, been cleared 
off with energy and satisfaction? Has there been ever any 
eomplaint of delay arising from the dilatoriness of the judges 
themselves? Supposing it were possible that men of similar 
business ability could be found, which at all events is very 
improbable, it should be remembered that much time and much 
effort will be lost in the change from court to court, and from 
the awkwardness attending the opening of new machinery. Let 
it be remembered, also, that the district court has for years cleared 
its own expenses, and that the surplus paid into the state trea- 
sury according to law, from the prothonotary’s office, for several 
years at least, considerably exceeded the draughts necessary to 
pay the current expenses of the whole establishment. Under 
such circumstances, with a court which has in every case done 
its duty fearlessly, honestly, ably, which has never been a bur- 
den on the state, which has never delayed justice, but on the 
contrary has spared no labour to dispense it equally and 
promptly, which has carried itself in such a way as to give to 
the laws it administers the sanction of personal example, which 
has lent character and tone to the bar while it has received its 
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support and respect, we cannot for a moment doubt but that the 
profession itself, sensible of how much depends upon the up- 
rightness and ability of the judges with whom it has to deal, will 
move with energy and determination. When the bench shakes, 
the bar falls. When judges shiver before the wind, the bar will 
be shipwrecked. Other men will crowd the forum, but they 
will be men who will know how to chime in with the note of 
those before whom they practise. Or should the bench not fall 
so low, if instead of becoming corrupt it should descend to the 
half-way level of petulant imbecility, how great even then 
would be the change! The courtesy, the mutual confidence, 
the generous rivalry, the ability and learning which marked 
more happy days will vanish, and their place be supplied by 
the poor machinery of trickery and treachery. It behooves the 
community, if it would prosper, to make a stand for the perma- 
nence and respectability of the judiciary, and to hazard no pains 
to secure the first if it would wish to secure the latter. 

But if the court is to continue, and we do really believe that 
among reasonable men there can be no doubt on the subject, it 
must continue in such a way as to secure the services of the 
judges who compose it. The legislature, unwittingly we pre- 
sume, has done all it could to starve them out. First, six hun- 
dred dollars a year was sliced off at a dash. Then a tax of 
forty or fifty more was scraped away, and what remained was 
paid in relief notes. The trap was opened, a bait of twenty- 
six hundred dollars a year was put in, lawyers of distinction 
and purity were invited to look at the offer, and when three 
were finally caught, who from their integrity, their learning, 
their capacity, were qualified to do honour to any bench, when 
they had been fairly tempted to leave the bar, and had been 
firmly secured in such a way as to make escape very di(licult, 
as soon as their former business connexions had been completely 
scattered and their associations entirely removed from the bar to 
the bench, then commenced the work of salary lowering. The 
courts of common pleas, through the tunnel of the constitutional 
proviso, managed successfully to scramble away from the touch 
of the operator, and upon the district court the whole storm was 
emptied. Weare surprised that the bar has not yet, in vehe- 
ment and unmistakable language, recorded its protest against 
the treatment to which that court has been subjected. We see, 
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and the thinking portion of the community must also see, that 
the measures which have been thus adopted must end in des- 
troying the independence of the judiciary. What has been the 
effect on the district court? Not certainly to degrade it, or to 
make its members bow their knees before the purse-holding 
power, for to the characters of the gentlemen in question the 
very idea of such a course is repugnant. The result is, how- 
ever, if the common rumour is true, as we fear to be the case, 
that forced by the utter inadequacy of their salaries to meet their 
ordinary wants, two of them, at least, will be obliged to desert 
their posts. It is the fact, we are almost ashamed to state it, 
that of the twenty-six hundred dollars which was once their 
salary, not more than nineteen hundred now reaches them, and 
that ¢hat comes in the shape of relief notes, which run from 4 
to 10 per cent. discount. Suppose we sit by in quiet, suppose 
the bar and the community shrug their shoulders and do nothing, 
what will be the end? The court will be broken up, and what 
next? Is it saying too much that men of independence will not 
take the vacant seats? With such precedents, who is there who 
could venture his foot on the ice? The court will become an 
eleemosynary appendage to the legislature, and no man of pride 
and self-respect would trust himself in it. And how fatal will 
be the results when one branch of the government is made de- 
pendent on the other for its daily bread! “A power over a 
man’s subsistence,”’ said a great judge and a keen observer, “ is 
a power over his will.’’ The court, from setting at the side of 
the legislative table and picking up its crumbs, will gradually 
become mendicant in character as well as mendicant in habit. 
«We can never hope,’”’ remarked the supreme court of this state 
in a recent case,! “to see realized in practice the complete sepa- 
ration of the judicial from the legislative power, in any system 
which leaves the former dependent for pecuniary resource on 
occasional grants of the latter. A power, therefore, to reduce 
it (the judicial salary) may it is obvious, be equivalent to a power 
to deprive a judge of office altogether. Besides, this instrument 
of coercion or intimidation may be used as particular occasions 
may require and to any extent, by the power which holds the 
purse-strings. The effect of it is impossible for. any person to 
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divine. It is not intentional disrespect to a co-ordinate branch, 
nor to the judiciary, to suppose it possible that cases may arise, 
where to effect a favourite object of legislative ambition, or to 
gratify the vindictive feelings occasioned by the phrenzy and 
madness of party, a successful resort may be had by such means 
to the judicial tribunals of the country. That cases of the kind 
will not be frequent we are ready to admit; but that they are pos- 
sible, and have taken place in other lands, if not in this pure and 
enlightened commonwealth, will hardly be denied by those who 
have taken the trouble to look into the history of the times, and 
particularly that period of history where the judicial departments 
were subject to temptations which must necessarily arise from 
a dependent condition.” 

It ought not to be necessary that such considerations should 
be pressed any farther, but there is too often a callousness in the 
public mind, particularly in the profession, with regard to dan- 
gers not directly present. Too much absorbed with the whirl 
of litigation, too much inclined to confide in personal exertion, 
too much accustomed to look upon legislation as a thing to be 
applied and not to be directed, far more experienced in dealing 
with events than causes, the bar has been often strangely indif- 
ferent to the perils which are menacing our whole system of 
jurisprudence. We bow our heads in reverence to those noble 
old maxims which inculcate the necessity of an independent 
judiciary; but when the life tenure is to be struck down or 
salaries are to be clipped, we present a careless or divided front. 
We delight to talk of other days, when there were judges of the 
old school, venerable and wise men, whom even counsel ad- 
dressed with grave and reverent caution; but we are letting the 
old checks slip through our hands, and what is more, sit gaping 
in stupid wonder when the legislature, scissors in hand, is cut- 
ting and carving our courts into whatever odd and absurd 
shapes suggest themselves. Is it because we cannot help our- 
selves? Such is far from the case. The profession exercises 
great power, both over the press and over the legislature. We 
speak not merely of the few who are directly engaged in mould- 
ing public opinion, but of the great mass, who, by their intelli- 
gence, their business habits, and their weight of character, hold 
in their hands a large portion of the moral force of the com- 
munity. If such men would only arouse, would only think, 
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speak, act for the common cause, how much would the days of 
the republic be lengthened! 

We do earnestly press upon the profession the importance of 
its making a stand now, before it allows itself to be dragged out 
of firm ground. We have a good cause to act for. We have 
a court of the highest character for learning, courage, purity, 
and ability, intimately concerning the city bar, and presenting 
to us every claim on our attachment and our esteem. The 
issue is distinctly marked. On the one side there is something 
positive, tangible, and excellent to struggle for—something that 
we can trust in and depend on—on the other, there is the cer- 
tainty of loss and the possibility of ruin. 

We trust that the sense, not only of the bar, but of the com- 
munity, will be made known to the legislature in a manner 
sufficiently authoritative to secure respect. If such be the case 
—if the court be continued on such a basis as to make it com- 
patible with the domestic duties of the gentlemen who now form 
it, to continue with it in future—we have no doubt that Mr. 
Suunk, following the safe course pursued by his predecessors, 
will make it one of the first, as it will certainly be one of the 
most creditable acts of his administration, to place in their hands 
the new commissions which will then necessarily issue. 








CASES IN THE DISTRICT COURT FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 
[October 26, 1844. 


FREEMAN UV. HAYS. 


1. After the sheriff has returned to a capias ad respondendum, that the defendant 
was arrested and has been let to bail, a rule on the sheriff to bring in the body 
of the defendant, (the bail not having justified, nor new bail added) will not be 
enforced: especially where a great length of time has elapsed, between the 
return day of the writ and the application for the rule. 

2. In no state of circumstances can an exoneretur be entered on a bail bond» 
given in conformity with the 9th and 10th sections of the act 13th June, 1836, 
as to the bail, whose names are contained in it: and the bond does not cease 
to be obligatory on the bail, although they do not justify upon exception taken. 


The facts of the case are stated in the following opinion of 
the court, which was delivered by 
Srroup J.: On the 2d of May, 1843, the plaintiff sued out a 
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capias ad respondendum, returnable the 1st Monday of June 
following. ‘To this the sheriff has returned c.c. and 6. b.,and a 
bond taken in conformity with the provisions of the 10th section 
of the act of 13th June, 1836, “relating to the commencement 
of actions,’’ was returned, as directed by the 12th section with 
the writ, to the office of the prothonotary who filed the same, 
and entered upon the docket the names of the bail. On the 
16th of June, 1843, the plaintiff excepted to the bail, who did 
not justify nor was any new bail added or substituted. In this 
condition the cause was left until the 7th of September, 1844, 
when the plaintiff ruled the sheriff to bring in the body of the 
defendant. 

Although the act relating to the commencement of actions 
has been in force more than eight years, and a very large num- 
ber of writs of capias has been issued out of this court, during 
that time, and the defendants /e¢ to bail as in this case, and in 
many of these the bail has been excepted to, and not perfected, 
yet in no instance has an application for a rule to bring in the 
body, been made. It is a just inference therefore, that the 
sense of the whole profession in this district as to the meaning 
of this act of assembly, has been, that a rule to bring in the 
body of a defendant circumstanced like the present, was neither 
required nor allowed. And such was the opinion of this court, 
as expressed in The Commonwealth to the use of Austin v. 
Watmough, decided at September Term, 1843, and reported in 
3 Pennsylvania Law Journal 63. 

A different doctrine has been promulgated recently in a de- 
cision of the supreme court, Fitler v. Bryson, 6 W. & S. 566. 
On the authority of this decision, or to speak more accurately, 
in consequence of it, the plaintiff has entered the present rule. 
And since it is manifest that in whichever way we may dis- 
pose of it, we must from the general misapprehension which 
seems to have existed on the subject for so long a time, inflict 
extensive injury either on the one hand upon the sheriff and his 
sureties, or, on the other, on the numerous plaintiffs whose writs 
of capias have been executed by that officer, it is due alike to 
the profession generally as to ourselves, to state the grounds 
upon which it has been supposed, that a rule to bring in the 
body of a defendant LET To BAIL, is neither necessary nor pro- 
per, under the “act relating to the commencement of actions,” 
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This act of assembly has made several changes of the former 
law which deserve special attention. 

1. The form of a writ of capias ad respondendum has been 
altered essentially. The o/d writ commanded the sheriff to take 
the defendant and him safely to keep, so that he might have 
his body at court on the return day of the writ, to answer, &c. 
The new one, commands him to take the defendant and him 
safely keep until he shall have given bail or made deposit 
according to law, so that he be and appear in court on the 
return day, &c. 

2. The species of bail which the sheriff is to take, is not as 
formerly what was called bail to the sheriff or bail below, but 
is to be special bail or bail to the action, which is a legal ap- 
pearance by the defendant, who upon the instant that it is 
taken, or at all events when the sheriff’s return is filed, is in 
court. The giving of this bail, is a preliminary to a right of 
discharge from arrest by the defendant. 

3. Corresponding to the change in the form of the writ, the 
act requires a change in the sheriff’s return. The 12th section 
is positive and explicit on this point. It reads thus: “It shall 
be the duty of the officer taking such bond, to make return of 
the same at or before the return day of the writ, together with 
the capias ad respondendum, to the office of the prothonotary 
issuing the capias, who shall file the same and enter upon his 
docket the names of the bail.’’ The officer, therefore, who 
arrests a defendant and lets him to bail according to law, 
ought not now to return “cepi corpus e¢ paratum habeo,” 
which was the usual and proper return at common law, and 
also since the stat. 23 Hen. VI. Benson v. Wellshy, 2 Saund. 
Rep. 154; Posterne v. Hanson, 2 ib, 61, e, note 7; 2 Salk. 314, 
1 Vent. 55; but his return must show, that instead of having 
the body of the defendant ready, he is not in his custody, but 
has given bail to the action by means of a bond, not a mere bail 
bond as formerly to himself as sheriff, of which he made no 
mention in his return, but a special bail bond to the common- 
wealth, which he is directed to return with the writ to the office 
of the prothonotary. 

Now, pausing here—giving to these plain provisions of the 
act of assembly, their full and proper effect, on what ground 
could the court, where, to a@ capias ad respondendum, the 
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sheriff’s return is, that he has det the defendant to bail as by the 
writ he was commanded, and where at the same time he trans- 
mits the very bond itself, exhibiting an exact compliance with 
the terms of the law, call upon that officer, under pain of an 
attachment for contempt, to bring in the body of the defend- 
ant !! 

Such a proceeding, if attempted, would on its face, bear the 
impress of gross inconsistency and injustice, and could vouch 
no support from any principle of the common law, or the prac- 
tice of any well regulated judicial tribunal. 

The act of assembly of 16th June, 1836, “relative to the 
jurisdiction and powers of courts,’’ denies to the courts the 
right to exercise the ultimate power which must be invoked 
before the present rule can be enforced. The 23d section is 
very explicit on the subject, as will be seen by these extracts: 
«“ The power of the several courts of this commonwealth to issue 
attachments, and to inflict summary punishments for contempts 
of court, shall be restricted to the following cases, to wit, 1. To 
the official misconduct of officers of such courts respectively. 
2. To disobedience or negleet of officers, parties, jurors, or wit- 
nesses of or to the lawful process of the court. 3. The misbe- 
haviour of any person in the presence of the court, thereby ob- 
structing the administration of justice.” Purd. Dig. 240. (6th 
edition.) 

Here we have the power of the courts in relation to attach- 
ments for contempt accurately defined. Several sections follow, 
connected with the general subject, but having no immediate 
bearing upon the special point under examination, and then this 
proviso is added, as the 28th section, “ Provided that notwith- 
standing any thing hereinbefore contained, the several courts 
aforesaid, shall have power to make rules on sheriffs and 
coroners for the return of all process in their hands, and for the 
payment of money or delivery of any articles of value in their 
possession, according to their respective duties—and in every 
such case, to enforce obedience to their rules by attachment.”’ 

This proviso, it will be seen, is limited to the enforcement, by 
process of attachment, of rules on sheriffs and coroners to make 
proper returns to writs placed in their hands, It does not reach 
the matter in hand. This is comprehended in the 2d clause of 
section 23d before recited, 7. e., “to disobedience or neglect by 
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officers of or to the lawful process of the court.’’ Judicial con- 
struction has extended this enactment to embrace county com- 
missioners refusing obedience to an order of the court in respect 
to the selection of jurors. Case of Hummel & Bishoff, 9 Watts 
416; and in the opinion of the court, then given, sheriffs and 
coroners in relation to the execution of the process of the court, 
are regarded as manifestly within this clause. Now this clause 
is restricted to “ disobedience or neglect by officers of or to the 
lawful process of the court.’’ But surely a sheriff, who having 
arrested a defendant in virtue of a capias ad respondendum, 
takes from him together with two sureties, a bond conformably 
with the directions of an act of assembly on the subject, and 
lets him thus to bail, and makes return accordingly to this 
writ, cannot be charged with “ disobedience or neglect of or 
to the lawful process of the court.’ An opposite course of 
conduct—a refusal to take proper bail, would indeed have been 
a palpable violation of the directions of the act of assembly, 
and flagrant disobedience to the command of the writ. Further 
light is thrown upon this argument, by bringing under notice 
the 17th, 18th and 19th sections of the “act relating to the 
commencement of actions.”” They are as follows: § 17. “If 
a defendant arrested or detained on a capias ad respondendum 
as aforesaid, shall not give bail as aforesaid, it shall be the 
duty of the sheriff to state the fact in his return, according 
to the practice now prevailing and allowed.” § 18. “If the 
officer charged with the execution of such writ, shall make 
return that he has taken the body of the defendant in such 
writ, or that such defendant hath surrendered himself to his 
custody, /e shall be chargeable to have the body of such de- 
Jendant at the day of the return of such writ, in the manner 
heretofore practised.”” § 19. “It shall be lawful for any 
defendant committed to prison by virtue of any capias ad res- 
pondendum, or surrendered by his bail as aforesaid, to enter 
special bail to the action in the manner now practised and 
allowed at any time before final judgment obtained against 
him.”’ 

Here is distinct legislation recognising and adopting, under 
designated circumstances, the mode of proceeding pursued under 
the former state of the law. Full provision had been made in 
previous sections for the case of a defendant who had been Jet 


Freeman v. Hays. 13 


to dail. In respect to a different class—those who were unable 
or unwilling to give bail, and whom the sheriff by the command 
of the writ was bound to retain in custody, he is required to 
make an appropriate return—“¢o state the fact in his return, 
according to the practice now prevailing and allowed.’ By 
that practice the proper return was, cepi corpus et paratum 
habeo.”’ And having made such a return, that he has taken 
the body of the defendant, he shall be chargeable to have the 
body of such defendant on the day of the return of the writ, in 
the manner heretofore practised—that is, he may in such case 
be ruled to bring in the body—and failing to comply, he is lia- 
ble to an attachment. 

After so precise and careful a recognition of the old practice, 
of ruling the sheriff to bring in the body, when by his return 
it appears that the defendant is in his custody, is it reasonable 
to impute to the legislature the intent that the very same prac- 
tice should obtain in a case wholly diverse and for which the 
same law has made new, peculiar, apposite and sufficient regu- 
lations? If this question is te be aflirmatively answered, it is a 
vain task to attempt by act of assembly to change a former law. 

Again: the terms of the 16th section harmonize with the fore- 
going view. It is as follows: “The sheriff taking any bond as 
aforesaid, shall be responsible ¢o the plaintiff for the sufliciency 
of the bail therein, but such responsibility shall cease and deter- 
mine, 

First: If the plaintiff shall not except to the bail within the 
time allowed for that purpose; or, 

Second: If upon exception made, the bail shall justify to the 
satisfaction of the court or of the commissioner authorized for 
the purpose; or, 

Third, If upon such exception other bail shall be added or 
substituted, and justify as aforesaid.” 

The language, “the sheriff shall be responsible ¢o ¢he plain- 
tiff for the sutliciency of the bail therein,” implies that recourse 
is to be had ¢o an action to enforce this liability, and not to 
proceeding by attachment. For attachment does not render 
the officer at all liable to the plaintiff—it is a proceeding for 
contempt, in the name of the commonwealth; and the penalty, 
which by the 24th section of the “act relative to the jurisdiction 
and powers of courts,” Purd. Dig. 240 ™ ed.) is a fine, goes 
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not to the plaintiff but to the commonwealth, and may be re- 
mitted by the governor. 

Before disposing of the subject finally, it is proper to notice a 
suggestion, which although not made in the discussion before 
us, has occurred to my own mind in the course of the investiga- 
tion since; and also an objection, to the view which I have 
taken, which seems to have had a controlling influence in the 
decision of Fitler v. Bryson. 

The suggestion to which I allude, is that the Stat. 23, Hen. 
VL, cap. 9, like the “act relating to the commencement of ac- 
tions,’’? required the sheriff ¢o let a defendant to bail, and yet 
when in any case he had done so, it was an allowable course, 
“to rule him to bring in the body,” and this might be enforced 
by attachment. ‘To this the answer is at hand. That statute 
made no charge in the form of the writ, but required the sheriff 
to have the body ready on the return day of the writ, to answer 
to the plaintiff;—nor did it prescribe any particular return to the 
writ; and moreover, which is a cardinal distinction, the bail to 
be taken under the statute was expressly directed to be by bond 
to the sheriff himself, by his name of office, and it was designed 
to be, and such was the uniform decision of the courts, for the 
security of the sheriff only. Besides, the condition of the bond 
was not as by our act is prescribed, of the nature of special bail 
(which is in effect an appearance by which the defendant is at 
once in court), but merely an undertaking by the defendant and 
his sureties, that he would, according to the practice, after the 
return day of the writ, put in special bail by recognizance to 
the plaintiff. 

The objection adverted to as contained in the opinion deli- 
vered in Fitler v. Bryson, is, that to permit an action to be 
brought against the sheriff to enforce his liability for the suffi- 
ciency of the bail, imposes the necessity of a trial of the original 
action, “without having the defendant in court.”’ 

If well founded, this would, undoubtedly, be an objection of 
great weight. Is it, then, well founded? It rests entirely upon 
what is expressed in another part of the same opinion, that dail 
excepted to, failing to justify, are thereby at once DISCHARGED 
from the obligation of the bond into which they had entered. 

Now this position cannot be supported with respect to bail 
similarly circumstanced even under the old law. For, accord- 
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ing to this law, it was well settled, that nothing short of the 
assent of the court by a formal exoneretur, would discharge the 
bail. “Until an exoneretur is entered,” says Petersdorff, 413 
-—14, “the responsibility of the bail continues undiminished, 
although the defendant be in actual custody.’ Again: “Im- 
mediately after the insertion of new names in the bail piece, it 
is desirable that an application should be made to the court for 
permission to enter an exoneretur, as to the former bail; for 
until this course has been adopted, they will continue liable 
on the recognizance, although they may have been excepted to 
and have refused to justify.” ib. 304, and Clements v. Tubbs, 
cited in 4 Burr. 2107; and Bramwell v. Farmer, 1 Taunt. 427. 
But the court under the existing law, cannot permit an exone- 
retur, in any state of circumstances, to be entered as to the bail 
whose names as such, are contained in the bond given in con- 
formity with the 9th and 10th sections of the “act relating to 
the commencement of actions.’’ This bond is not, like the re- 
cognizance of special bail, made to the plaintiff in the action, 
but is taken in the name of the commonwealth, and is for the 
use, not of the plaintiff only, but of the sheriff or other officer, 
by whom the writ was executed. This bond combines, to some 
extent, the qualities of the bail bond to the sheriff under the 
former law, with the recognizance of special bail according to 
the same law. And bail given now, like bail to the sheriff 
formerly, must remain subject to the obligation which they 
have assumed, without the possibility of relief by an exoneretur 
entered by the court. What would be the condition of the 
sheriff, if such bail upon their neglect or refusal to justify, be- 
came at once discharged from all responsibility on their bond, 
or could of right, claim an exoneration by the interposition of 
the court. That officer would be amenable to the plaintiff in 
some way—either by action or by attachment. In the one 
case, he would be compelled to pay the money into court or put 
in and perfect other bail—and in the other, be subjected to the 
result of a trial by jury; and, yet in neither case, could he fall 
back upon the bail who had induced him to rely upon their res- 
ponsibility, and thus procured the discharge of the defendant 
from arrest !! 

Such injustice cannot be imputed to the legislature. The 
plain intent of the act of assembly is, that the defendant as a 
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preliminary to a discharge from arrest under mesne process, 
should appear to the action by giving special bail. And being 
thus once in court, he must remain so as the price of his enlarge- 
ment. And unless rendered again into eustody, his bail must 
stand bound. To my mind, then, the argument drawn from 
the particular sections, as well as from a combined view of the 
whole act of assembly, leads irresistibly to the conclusion, that 
a rule to bring in the body of a defendant, who by the sheriff’s 
return to a writ of capias ad respondendum, has been let to 
bail and so remains, is neither necessary nor proper. 

Apart from this, the great length of time which elapsed after 
the return day of the writ, before the rule was applied for, 
would upon the practice under the old law, forbid the grant of 
an attachment against the sheriff. It is needless to cite autho- 
rities upon a matter so well settled. The plaintifl’s counsel ad- 
mitted the force of this objection, but seemed to think that this 
court had decided previously to the commencement of this ac- 
tion, that the new act did not permit a ru/e to bring in the body 
—and that such had been the law of the court until the decision 
Fitler v. Bryson. He argued, therefore, that he could not be 
charged with /aches, as the interval between the return of the 
capias and the decision in Fitler v. Bryson, should not be taken 
into computation. But it is a mistake to suppose that any such 
decision had been made by this court prior to that of Common- 
wealth use of Austin v. Watmough, already cited, and which 
was announced November 4, 1843. 

lttachment denied. 


Before Pettit, President, and Stroud J. 


WATMOUGH, LATE SHERIFF, U. FRANCIS. 

1. In an action of debt by a sheriff on an indemnifying bond, the defendant’s re. 
joinder set forth that the sale was not made by the sheriff under defendant’s exe- 
cution, and that the recovery of damages against the sheriff was not by reason of 
anything done by virtue of defendant’s execution: Held bad for duplicity. 

2. The defendant set forth in a plea, that the sheriff, before the receipt of defend- 
ant’s fi. fa., had another execution in his hands under which the sale was made: 
Held defective, in not stating that the sale was exclusively under the other exe- 
cution. 


This was an action of debt; the plaintiff filed the following 
declaration : 
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“ Charles Francis, late of the city and county aforesaid, was 
summoned to answer John G. Watmough, late sheriff of the 
city and county of Philadelphia, of a plea of debt, &c., and 
thereupon the said plaintiff, by H. J. Williams, his attorney, 
complains for that whereas, the defendant on the 8th day of 
September, 1836, by his certain writing obligatory, sealed with 
his seal, and now here shown to the court, acknowledged him- 
self to be held and firmly bound unto the plaintiff in the sum of 
$8000, to be paid to the plaintiff, yet the defendaiit, although 
often requested so to do, has not as yet paid the said sum of 
$ 8000 above demanded, nor any part thereof to the plaintiff, to 
the damage of the plaintiff $20,000, and therefore he brings 
suit.” 

The first, fifth, and sixth pleas were as follows: 

And the said Charles Francis, by Henry D. Gilpin and Job 
R. Tyson, his attorneys, comes and defends the wrong and in- 
jury when, &c., and craves oyer of the said writing obligatory, 
and it is read to him, &c., he also craves oyer of the condition 
of the said writing obligatory, and it is read to him in these 
words: 

“ The condition of this obligation is such, that whereas a cer- 
tain writ of fieri facias issued out of the district court for the 
city and county of Philadelphia, tested at Philadelphia the 6th 
day of September last past, and returnable the Ist Monday of 
October, wherein Charles Francis is plaintiff, and Joseph P. 
Norris jr. the defendant, directed to the sheriff of said county, 
commanding him that of the goods and chattels of said defend- 
ant, he should cause to be levied a certain debt of $12,875, be- 
sides interest and costs; and whereas the sheriff has been notified 
that the goods levied on by virtue of the said fieri facias are 
not the property of the said defendant, but the property of John 
R. Thompson and others. 

“ Now if the above bounden Charles Francis and J. Francis 
Fisher shall and will at all times, save, keep harmless, and 
indemnify the said John G. Watmough esq., sheriff,.and his 
officers, and every of them, for and by reason of his or their 
executing said writ and attaching and making sale by force and 
virtue of said writ, of the personal property of any person or 
persons whatever, supposing the same to be the property of the 
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said defendant, then their obligation to be void, otherwise to 
remain in full force and virtue.” 

Which being heard and read to him; the said Charles Francis 
says, that the said J. G. Watmough ought not to mai.?ain or 
have his aforesaid action against him, because he says that the 
said J. G. W. hath not, at any time since the making of the said 
writing obligatory and condition tnereof, hitherto been in any 
wise damnified by reason or means of any matter, cause, or 
thing in the said condition of the said writing obligatory men- 
tioned. And this the said Charles Francis is ready to verify, 
&e. 

5. And the said Charles Francis for a further plea in that behalf 
says, that the said John G. Watmough ought not to have or 
maintain his aforesaid action against him, because he says that 
the said John G. Watmough has received no damage by reason 
of any thing done, in, about, concerning, respecting, or with the 
said writ of fiert facias sued out by the said Charles Francis, 
against the said Joseph P. Norris jr., set forth and recited in the 
said writing obligatory, for he says that the damage, if any, did 
not arise by reason of the said John G. Watmough’s (then she- 
riff as aforesaid) executing the said writ, and levying upon and 
selling by force and virtue thereof, the personal property of the 
said Joseph P. Norris jr., defendant in said writ, or of any other 
person or persons supposing the same to belong to the said 
Joseph P. Norris jr. And of this the said Charles Francis is 
ready to verify. 

6. And for a further plea in this behalf, the said defendant, by 
leave of court here for that purpose first had and obtained, says 
that the said John G. Watmough ought not to have or maintain 
his aforesaid action thereof against him, because he says that on 
the 29th day of August, 1837, and before putting the said writ 
of fiert facias in the hands of the said sheriff for execution, 
another writ of fiert facias was placed in his hands for execu- 
tion, at the suit of Joseph Baldwin to the use of Jacob Gilliams 
against the same defendant, Joseph P. Norris, returnable to the 
same return day, but issued before the said writ of fiert facias 
in the condition of the said bond mentioned, whereby said she- 
riff was commanded to levy a large sum of money, to wit, 
$ 3479, with interest from August 29th, 1837, and costs of suit, 
upon the goods and chattels of the said Joseph P. Norris, and 
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that by virtue thereof the said John G. Watmough did, after the 
said writ of fiert facias at the suit of the said Baldwin came to 
his hands, to wit, on the 29th day of August, 1837, and long 
before the writ in the condition of said bond mentioned had 
come to his hands, levy the said writ at the suit of the said 
Baldwin, on the identical goods and chattels in the condition of 
the bond mentioned; and afterwards, to wit, on the 31st day of 
August, 1837, and long before the arriving or coming to his 
hands of the fieri facias in the condition of said bond men- 
tioned, he advertised the same for sale under and by virtue of 
said fieri facias, at the suit of Baldwin, and afterwards, to wit, 
on the 1st day of September, 1837, and long before the issuing 
or coming to his hands of the fieri facias in the condition of the 
said bond mentioned, he exacted and received from the said 
Jacob Gilliams a bond with sureties for the payment of a large 
sum of money, to wit, $10,000, conditioned to indemnify him, 
the said Watmough, for executing the said writ of fieri facias, 
issued at the suit of Joseph Baldwin to the use of the said Gil- 
liams against the said Joseph P. Norris, and then in his hands, 
and for attaching and making sale by force thereof, of the per- 
sonal property of any person supposing the same to be the pro- 
perty of the said Joseph P. Norris. And afterwards, to wit, on 
the 6th day of September, 1837, the writ mentioned in the 
condition of the said bond came to the said Watmough, sheriff 
as aforesaid, and was by him levied, subject to the said previous 
levy on the identical goods and chattels which had been so pre- 
viously levied on at the suit of the said Joseph Baldwin, to the 
use of Jacob Gilliams, and the said goods were afterwards on 
sundry days, to wit, on the 27th day of September, 1837, and 
the 11th day of October, 1837, sold by said Watmough, sheriff 
as aforesaid, under and by virtue of the said writ of execution, 
at the suit of the said Joseph Baldwin, &c., and produced a sum 
much less than sufficient to pay and satisfy the said execution 
at the suit of the said Baldwin, to wit, the sum of $3290 59, 
the whole whereof was afterwards paid over by said Watmough, 
sheriff as aforesaid, to the said plaintiff in the said execution at 
the suit of the said Baldwin, to the use, &c., and no part thereof 
ever came to the hands or use of the said plaintiff in the said 
execution in the condition of the said bond mentioned, and the 
said John G. Watmough made return to the said writ in the 
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condition of the said bond mentioned, that he had levied upon 
the goods and chattels of the defendant, subject to a previous 
levy in the case of Joseph Baldwin, to the use of Jacob Gilliams 
v. Joseph P. Norris, fi. fa. district court, September term, 1837, 
No. 182, and September 27th and October 11th, 1837, sold the 
same for the sum of $3290 50. And this defendant avers that 
the said goods and chattels in the said return mentioned are the 
same in this plea above first spoken of, and the said previous fi. 
fa. in the said return mentioned is the same fi. fa. at the suit of 
Joseph Baldwin, &c., in this plea above mentioned. Without 
this that the said John G. Watmough, sheriff as aforesaid, and 
his officers or any of them, executed the said writ of fi. fa. in 
the condition of said bond mentioned, or attached or made sale 
by force and virtue of said writ of the personal property of any 
person or persons whatever, supposing the same to be the pro- 
perty of the said Joseph P. Norris, defendant in said fi. fa. And 
this he the said defendant is ready to verify. Wherefore he 
prays judgment if the said plaintiff ought to have or maintain 
his aforesaid action thereof against him.’’ 

The plaintiff filed several replications; the replication to the 
first plea was as follows: the replication to the fifth plea being 
to the same effect is not inserted. 

And the said plaintiff as to the said plea of the said defend- 
ant by him first above pleaded in bar, says that he by reason 
of any thing in that plea alleged ought not to be barred from 
having and maintaing his action aforesaid, against the said de- 
fendant, because he says that before the making of the said obli- 
gation or writing obligatory in the said declaration, and plea 
mentioned a certain Charles Francis, issued out of the district 
court for the city and county of Philadelphia, a certain writ of exe- 
cution called a fiert facias, directed to the said plaintiff, then being 
sheriff of the city and county aforesaid, by which said writ he 
was commanded, that of the goods and chattels, lands and tene- 
ments of Joseph Parker Norris jr. in his bailiwick he should 
cause to be levied as well a certain debt of $25,000 lawful 
money of Pennsylvania, which the said Charles Francis, lately 
in the said district court before the judges of the said court at 
Philadelphia, recovered against him, as also $5 624, which to 
the said Charles Francis, in the said court were adjudged for 
his damages which he sustained by reason of the detention of 
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that debt whereof the said Joseph P. was convicted before the 
said judges at Philadelphia, at the said court, there to be held 
the first Monday in October, then next to render to the said 
Charles for his debt and damages aforesaid, which said writ 
was indorsed with a direction to levy the sum of $12,875 real 
debt with interest from the 30th June to 37th, and $6 1234 costs, 
which said writ so indorsed as aforesaid before the making of 
the said obligation or writing obligatory, to wit on the 6th day 
of September, 1837, at the county aforesaid, was delivered to 
the said plaintiff, then and afterwards being sheriff of the said 
city and county in due form of law, to be executed, and the 
said plaintiff further says that by virtue of the said writ the said 
plaintiff then being sheriff as aforesaid before the making of the 
said obligation, subject to a prior levy in the case of Joseph Bald- 
win, to the use of Jacob Williams and Joseph P. Norris jr. fi. fa. 
district court, September 2d, 1837, No. 182, and was then in 
possession of certain goods and chattels, 

And also, a library of books consisting of 1263 vols., and 18 
lots of books, being in all of great value, to wit of the value of 
$3646 10 as being the proper goods and chattels of the said Jo- 
seph Parker Norris jr. subject and liable to be taken into execution, 
under and by virtue of the said writ and which goods and chat- 
tels before the making of the said obligation or writing obliga- 
tory, had been and were claimed and demanded of the said 
plaintiff by one John R. Thompson trustee for Mrs. Caroline 
Norris, as the proper goods and chattels of the said John R. 
Thompson, trustee, as aforesaid, whereof the said Charles Fran- 
cis had notice, and thereupon the said defendant made, sealed 
and delivered to the said plaintiff the said obligation or writing 
obligatory, and thereby obliged himself at all times to indem- 
nify, save and keep himself the said plaintiff, sheriff as aforesaid, 
and his officers and every of them for or by reason of his or 
their executing the said writ and attaching and making sale by 
force and virtue of the said writ of the personal property of any 
person or persons whatever, supposing the same to be the pro- 
perty of the said Joseph P. Norris jr., the defendant in the said 
writ named, and the said plaintiff avers that after the making 
of the said obligation or writing obligatory, at the request of 
the said Charles Francis, to wit, on the 27th day of September, 
and on the 11th day of October, 1837, at the county aforesaid, 
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he did sell the said goods and chattels for a large sum of money, 
to wit, for the sum of $3290 59, which said sum of money 
was by him the said sheriff paid over and distributed accord- 
ing to law. 

And the said plaintiff in fact, says that afterwards, to wit, on 
the 19th October, 1837, the said John R. Thompson, trustee for 
Mrs. Caroline Norris, impleaded by reason of the premises, the 
said plaintiff together with one Philip Banks, being the deputy, 
T. W. L. Freeman, the agent of the said plaintiff, in the supreme 
court for the eastern district of the commonwealth of Pennsy]- 
vania, in an action of trespass vi et armis de bonis asportatis 
for the taking and carrying away of the goods and chattels 
aforesaid under and by virtue of the said writ of fi. fa. above 
mentioned, whereof the said Charles Francis had notice, and 
such proceedings were thereupon had in the said court, that the 
said John R. Thompson, trustee, as aforesaid afterwards, to wit, 
on the 10th day of July, 1842, by the consideration and judg- 
ment of the said court recovered against the said plaintiff and 
the said Philip Banks and T. W. L. Freeman, the value of the 
said goods and chattels on occasion of the said levy and sale, 
and the costs of the said John R. Thompson, trustee as aforesaid 
in that behalf, that is to say the sum of $5575 88, with six cents 
costs, for his damages which he had sustained as well by reason 
of the premises as for his costs and charges by him about his 
suit in that behalf expended whereof the said plaintiff was con- 
vict as by the record and proceedings thereof remaining in the 
said supreme court fully appears by reason and means whereof 
he the said plaintiff was forced, and obliged, and did necessarily 
pay and satisfy then and there a large sum of money, to wit: 
the said sum of money so recovered as aforesaid and did pay 
and expend large sums of money, to wit: $5000 in the defence 
of the same of all which the said defendant afterwards, to wit : 
on the Ist day of September, 1842, had notice. 

Nevertheless, the defendant though often requested so to do 
hath not, well and sufficiently at all times saved and kept harm- 
less, and indemnified the said John G. Watmough, from the 
loss, damages and charges, which he so sustained, paid,expended, 
suffered as aforesaid, and which did happen and come unto 
him from, and by reason and means of his executing the said 
writ of fi. fa. and attaching and making sale by force and virtue 
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thereof the personal property of the said John R. Thompson, 
trustee as aforesaid, supposing the same to be the property of the 
said Joseph Parker Norris jr. as aforesaid, but has hitherto 
wholly neglected and refused so to do, whereby the obligation or 
writing obligatory became forfeited, and this he is ready to 
verify. 

The defendant’s rejoinder to the replication to the first plea 
was as follows: 

And the said defendant as to the said replication of the said 
plaintiff, to the said plea of this defendant first above pleaded 
says, that notwithstanding any thing by the said plaintiff in the 
said replication alleged, he ought not to have or maintain his 
aforesaid action against this defendant, because protesting that 
the said replication and the matters therein contained in man- 
ner and form, as the same are above pleaded and set forth are 
insufficient in law ; nevertheless for a rejoinder in this behalf, 
he the said defendant saith, that the said plaintiff did not take 
into execution the goods and chattels in the said replication, 
mentioned by virtue of the said writ of fieri facias, issued at the 
suit of the said Charles Francis in the said replication mentioned, 
nor was he at any time in possession of said goods and chattels 
under and by virtue thereof, and that he did not sell said goods 
and chattels, at the request of the said Charles Francis, and that 
the said action of the said Thompson therein mentioned, was 
not brought for, or on account of the taking and carrying away 
of the goods and chattels aforesaid, under and by virtue of the 
said writ of fieri facias at the suit of the said Charles Francis, 
and that the recovery in said action of trespass, was not on oc- 
casion or by reason of any taking or carrying away, levy or 
sale, or any other gravamen committed, done, or incurred under, 
by reason of, or in the execution of the said fi. fa. or by means 
of the said plaintiff’s executing the said f. fa. and attaching 
and making sale by force and virtue thereof of the personal 
property of said Thompson, in the said replication mentioned, 
supposing the same to be the property of the said Joseph P. 
Norris jr. in manner and form as the said plaintiff hath above in 
his said replication alleged, and of this he the said defendant 
puts himself on the country, &c. 

The rejoinder to the replication to the fifth plea was to the 
same effect. 
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The plaintiff’s demurrer to defendant’s rejoinder was as fol- 
lows: 

And the said defendant as to the said replication of the said 
plaintiff in the said plea of this defendant fifthly above pleaded, 
says that notwithstanding anything by the said plaintiff in the 
said replication alleged, he ought not to have or maintain his 
aforesaid action against this defendant, because protesting that 
the said replication and the matters therein contained in matter 
and form as the same are above pleaded and set forth are insuf- 
ficient in law, nevertheless for a rejoinder in this behalf he the 
said defendant saith that the said plaintiff did not take into exe- 
cution the goods and chattels in the said replication maintained 
by virtue of the said writ of fieri fucias issued at the suit of the 
said Charles Francis in the said replication mentioned, nor was 
he at any time in possession of said goods and chattels, under 
and by virtue thereof, and that he did not sell said goods and 
chattels at the request of the said Charles Francis, and that the 
said action of the said Thompson therein mentioned was not 
brought for or on account of the taking and carrying away of 
the goods and chattels aforesaid under and by virtue of the said 
writ of fi. fa., at the suit of said Charles Francis, and that the 
recovery in said action of trespass was not on occasion or by 
reason of any taking or carrying away, levy, or sale, or any 
other gravamen committed, done, or incurred under, by reason 
of, or in the execution of the said fi. fa., or by means of the said 
plaintiff executing the said fi. fa., and attaching and making sale 
by force and virtue thereof, of the personal property of said 
Thompson, in the said replication mentioned, supposing the 
same to be the property of the said Joseph P. Norris jr., in 
manner and form as the said plaintiff hath above in his said 
replication alleged, and of this he the said defendant puts him- 
self on the country, &c. 

The plaintiff’s demurrer to the defendant’s sixth plea was as 
follows: 

1. That the above plea is in form a special traverse, and yet 
the inducement does not indirectly deny nor the absgue hoc 
directly deny any allegation in the narr. 

2. That by the rules of pleading no special traverse is allowed 
to a narr on a bond on which no condition is set out. 
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3. That the said plea traverses facts which only appear by 
the plea itself. 

4. That said plea is in form a special traverse, while in fact 
it confines the execution of the bond, and then avoids the effects 
of this confession by alleging new matter. 


The case was argued by Meredith and Williams, for plain- 
tiff, and by Tyson and /. W. Hubbell, for defendant. 


The opinion of the court was delivered on 28th September, 
1844, as follows, by 

Perrirt, President. The plaintiff has demurred specially to 
the defendant’s rejoinder to the replication to the first plea, and 
also to the rejoinder to the fifth plea; but the same question is 
presented in each instance. 

The objection is that the rejoinder is double and argumenta- 
tive. The ground that it is argumentative has not been pressed, 
and the point for decision relates to its doubleness, or duplicity. 
Though a pleading must not be double, that is, must not con- 
tain two or more substantive answers, yet no matters, however 
multifarious, will operate to make a pleading double, that to- 
gether constitute but one connected proposition or entire point. 
In Robinson v. Rayley, 1 Burr 306; where the single point of 
defence involved three several facts, the replication was held 
to be free from the objection of duplicity. In subsequent cases, 
particularly Bennison v. Thelwell, 9 Dowl. P. C. 739; Pigeon 
v. Osborne, ib. 511, and Bell v. Tuckett, 3 Mann. & Gr. 802, 
(42 E. C. L. 409,) the doctrine has been recognised that where 
the matter put in issue amounts only to one defence, the whole 
of the facts may be traversed at once. It is sometimes difficult, 
where several facts are pleaded, to determine whether they do 
or do not constitute only a single defence. It is plain, however, 
that the assertions contained in this rejoinder form two distinct 
grounds of defence, each, if proved, sufficient in itself to defeat 
the plaintiff’s action. The cause of action, stated in the repli- 
cation, in substance is, that under the indemnifying bond of the 
defendant, the plaintiff under an execution at the suit of the 
defendant against Norris, levied on and sold goods as the 
property of Norris, which proved to be the property of Thomp- 
son, and that the plaintiff was thereby subjected to the payment 
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of damages recovered in a suit brought against him by Thomp- 
son. The sale of the goods and the payment of the damages 
as alleged, were both essential parts of the cause of action. The 
defence set out in the rejoinder, in substance, is that the plain- 
tiff did not, under the writ mentioned, make seizure and sale as 
alleged, and that the suit against him, and the recovery of 
damages from him, were not by reason of any seizure and sale 
under the defendant’s said execution. Now if the plaintiff did 
not make the seizure and sale under the defendant’s said exe- 
cution as alleged, the defence is full and complete, and again, 
if the suit against the plaintiff and the recovery of damages 
from him were not by reason of any seizure and sale under the 
defendant’s execution, the defence is equally full and complete. 
These sufficient grounds of defence are distinct and separate. 
The objection of duplicity being then well founded, the rejoinder 
cannot be sustained. 

There is also a special demurrer to the sixth plea. This plea 
is a special traverse. It has an inducement, a denial, and a veri- 
fication, all essential properties of a special traverse. 

The inducement sets forth new aflirmative matter. If the in- 
ducement be suflicient in substance, the rules of pleading allow 
it to be employed, with a view to an explanation or qualification 
of the denial which follows under the absgue hoc; and as no 
issue could be as yet tendered, it being improper to tender issue 
where new matter is introduced, the conclusion consists of a 
verification, with a prayer of judgment. As the matter of in- 
ducement would be but an argumentative denial, a direct denial 
is required, and it is accordingly made. If then the new matters 
are in substance a defence, the plea is good and can be answered 
by a tender of issue upon it, with a repetition of the allegation 
traversed. Slep. plead. 214. 

The effect of this mode of pleading, is to postpone the issue 
till it is tendered by the replication, the defendant’s rejoinder 
being merely the addition of the similiter. 

Though the special traverse has been called a relic of the 
subtle genius of the ancient pleaders, yet where new matter is 
introduced, it is sometimes convenient, and the right of the 
defendant to resort to it in a proper case cannot be questioned. 

In this instance, the plaintiff merely declared on the bond, 
but the condition being set out on oyer, the matter of the plain- 
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tifl’s allegation appears in such a form that the defendant ought 
to be at liberty to accompany his denial with an explanation or 
a qualification. When the condition is set forth on oyer craved 
by the defendant, the effect is the same as if it had been set 
forth in the first instance by the plaintiff, and in the present 
case is consequently to be considered as forming a part of the 
declaration. Step. Pl. 93-96. 

Then the question occurs, does the inducement amount to a 
sufficient answer in substance to the plaintiff’s declaration con- 
sidered in connexion wiih the condition set out on oyer. The 
objection thus suggested, affecting “the very right of the cause,” 
did not require to be particularly assigned as cause of demurrer. 

The inducement states that the plaintiff as sheriff had in his 
hands two writs of execution against Norris, the one first 
received by him being at the suit of Baldwin to the use of Gil- 
liams, and the other being at the suit of Francis, who is the 
present defendant; that the levy on certain goods under the 
second writ was subject to a previous levy on the same goods 
at the suit of Baldwin, and that the goods were sold under and 
by virtue of Baldwin’s execution, and produced a less sum than 
was sufficient to satisfy Baldwin’s suit, and that the proceeds 
were paid to the plaintiff in the last mentioned writ. 

The inducement does not aver that the sale was eaclusively 
under and by virtue of Baldwin’s execution. All that is 
alleged may be strictly true, and yet the sale may have been 
under and by virtue of Francis’ execution also. The command 
of each writ, the uniform practice, and the current of decisions, 
concur in leading to the conclusion, until the contrary is regu- 
larly averred, that the sale was made under both writs. Shaffer 
v. Gilmore, 3S. & W. 438; Girard Bank v. Philadelphia & 
R. R. Campany, 2 Miles 447. Any other inference would im- 
pute to the sheriff a breach of duty, which is not to be presumed, 
and which, if relied on, should be alleged and proved. If the 
defendant in this suit, designs to convey the idea that the sale 
was not made on the second writ of execution, as well as on the 
first, appropriate and unequivocal language should be used for 
the purpose. 

In this view the inducement is defective in substance, and may 
be demurred to, though the absgue hoc be good. 
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Nore. After the delivery of the above opinion, the court said 
they would give time to the defendant to amend, &c.; and on 
the 5th October, 1844, upon the application of the defendant’s 
counsel, gave leave to the defendant to withdraw the rejoinder 
to the replications to the first and fifth pleas, and to file a sub- 
stitute for each, and also to withdraw the sixth plea, and file a 
new plea. 


JOHNSON UV. HILLE ET AL. 


Rule to show cause why judgment should not be entered for 
want of a sufficient affidavit of defence. 


This was an action of assumpsit, and the plaintiff had filed a 
copy of book entries commencing as follows: “ Philadelphia, 
December 16th, 1843, sold Philip Hille 6 mos. appr’d. accep- 
tances and cash,’’ and the account was annexed. 

Fallon, for defendants, argued that this was not such a copy 
of book entries as entitled the plaintiff to judgment for want of 
an affidavit of defence, the action being brought against Hille 
and another as copartners, and the book entries charging Hille 
alone, there was no evidence of a claim against the copart- 
nership. 

Thayer, contra, contended that the criterion of the sufficiency 
of the book entries had been settled by the court in Hammill v. 
O’Donnell, 2 Miles 101, to be its competency to go to a jury if 
the issue were trying before them; that if this case were before 
a jury and the partnership of the defendants had been proved, 
the book entries would be sufficient to charge them that the 
partnership was admitted by the affidavit of defence, and that 
therefore the plaintiff was in as good a situation as if he were 
before a jury with the fact of the copartnership proved, and that 
the book entries were therefore sufficient. 

Pertir, president: The paper filed must be sufficient on its 
face to make out the plaintiff’s case, without other evidence ; 
the fact that the affidavit admits the partnership makes no dif- 
ference. Rule discharged. 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 
(Sept. 2, 1844. 


Charge of Kine, President, to the Grand Jury, for September 
Term, 1844. 


The law of riots—the duty of the sheriff—the degree of force which may be used 
to repress or disperse a riot—arming for the protection of property—the duty of 
citizens. 


Gentlemen of the Grand Jury: 

Important as are the ordinary duties, imposed on the grand 
jury of a tribunal possessing exclusive and unlimited criminal 
jurisdiction, in this great and populous district; they will be 
found seriously and solemnly enhanced, by the course of official 
inquiries, consequent upon recent outrages, which have filled 
the community with consternation and alarm. This once 
peaceful and Jaw-loving people, have witnessed the open as- 
sault of lawless violence on public order; and the blood of our 
citizens shed in support and opposition to the public law has 
crimsoned our highways. Our city during these scenes of vio- 
lence has exhibited the appearance of a town of war, instead 
of the pacific seat of science and literature, of commerce and the 
industrial arts. The timid have trembled for the safety of 
person and property; and even bolder spirits have for a mo- 
ment hesitated in the opinion, whether some fault did not 
exist in the vital organism of a social system, the workings of 
which displayed such terrifying irregularities. All these con- 
sequences seem to have flowed from unauthorized multitudes 
assuming upon themselves the authority to redress supposed 
wrongs, and punish supposed offenders. May the mournful 
lessons of the past, deeply impress all with the certain truth, 
that neither peace, safety nor security can prevail in any com- 
munity except under the guarantees of law and order; and that 
the first and greatest duty which every citizen owes to his 
country, is a reverential regard for these sacred and holy ele- 
ments of true civil liberty. 

The security of person and property from violence and un- 
lawful spoliation ; the maintenance of public peace and order, 
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are the peculiar objects of social ‘organization; and to protect 
and conserve these are the chief uses and ends of all social law. 
Riotous and tumultuous popular assemblages associated for the 
puposes of destroying property or life, strike not merely at 
individual rights, but at the law itself; and daringly usurping 
its place, assume to exercise those powers over both, without 
limit or stint, which are sparingly parted with, under the most 
cautious guarantees, to government itself. The dividing line of 
guilt between such tumultuous meetings and treason, the highest 
of crimes against society, will be found on investigation so ex- 
ceeding narrow, that the perpetrators of the one are oftener than 
they would suppose running into the consequences of the other. 
Even where tumultuous public assemblies are associated for 
the accomplishment by force of objects, much more plausible 
and defencible than those apparently moving the recent riots, 
it perpetually happens that the counsels of the violent and irres- 
ponsible, prevail over those of the more cautious and respectable, 
and the multitude swept along by some momentary excitement 
madly plunge into the commission of acts, which they would 
have shrunk from in the first instance, and which they subse- 
quently regard with horror and shame. When once men are 
prevailed upon, either by the evil counsels of others, or by those 
of their own bad passions, to engage in such flagrant violations 
of law, all history and experience prove, that they never fail to 
transcend any previous limit of wrong beyond which they had 
determined not to go. 

If the common law was really wanting in adequate means for 
the prevention of a crime, fraught with such results, and for 
punishing it when committed, it might justly be reproached for 
inefficiency. Such, however, is not the truth. If on any occa- 
sion, the peaceable and law loving have suffered from outbreaks, 
the fault will be found to have arisen rather from misconcep- 
tion of the extent of its preventive powers, than their want of 
adequate stringency. Ieannot but think that absence of proper 
information on this subject both in the citizens generally, and 
the officers specially charged with the conservation of the public 
peace, as to the duty of the one and the authorities of the other, 
on emergencies such as we have recently witnessed, has done 
much to produce results deeply disparaging to the character of 
this community, the great body of which yield to none in respect 
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and veneration for law and its peaceful and uninterrupted exer- 
cise. I state this, not by way of reproach or censure, but as the 
simple enunciation of a fact. The present, seems a favourable 
occasion for the court to express its opinion on these interesting 
topics, which although it cannot remedy the past, may not be 
without its wholesome effect on the future. 

Accordingly we propose instructing you as to what constitutes 
an unlawful, what a riotous, and what a treasonable assembly; 
and to explain the authorities possessed by sheriffs, justices of 
the peace and private citizens, for the suppression of such assem- 
blies, and the arrest and detention of such offenders; and what 
is the protection given by law to its ministers acting for the 
advancement of public justice in such suppression, arrest and 
detention. 

Any tumultuous disturbance of the public peace by three 
persons or more, having no avowed or ostensible, legal or con- 
stitutional object, assembled under such circumstances, and de- 
porting themselves in such a manner, as to produce danger to 
the public peace and tranquillity, and which excites terror, alarm, 
and consternation, in the neighbourhood, is an unlawful as- 
sembly. 

Every tumultuous disturbance of the public peace by three 
or more assembling together of their own authority, with an 
intent mutually to assist one another against any who shall op- 
pose them in the execution of some private object, and after- 
wards executing the same in a violent and turbulent manner to 
the terror of the people, whether the act intended is lawful or 
unlawful, is a riot. For rights are not to be asserted, nor laws 
vindicated by a tumultuous mob. If any man or body of men, 
civil or religious, violate the law, the tribunals of the common- 
wealth are the proper source to be applied to by those who are 
or fancy themselves aggrieved. The justice of the country, is 
not to be taken into the hands of unauthorized multitudes, who 
act under no responsibilities, and rarely are under any influences, 
other than those of their own unbridled passions. The lessons 
of history teach us that when inflamed masses attempt the vin- 
dication of the public law, they never fail to run into excesses 
more deleterious to the public safety, than the evils they profess 
to remedy. 

It is not necessary that any person, in order to bring himself 
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into the perilous position of a rioter, should be a chief actor in 
the scene of outrage. The common law, founded on the teach- 
ings of centuries, holds that if any person, seeing others actually. 
engaged in the riots, joins himself to them, and assists therein, 
he is as much a rioter as if he had first assembled with them 
for that purpose; inasmuch as he has no pretence that he 
came innocently into the company, but appears to have joined 
himself to them with an intention of seconding them in the exe- 
cution of their unlawful enterprise. And it would be endless, as 
well as superfluous, to examine whether every particular per- 
son engaged in a riot was in truth one of the first assembly, or 
had a previous knowledge of their design. Every person who 
encourages, or promotes and takes part in the riots, whether by 
words, signs, or gestures, or by wearing the badge or ensign 
of the rioters, is himself to be considered such—for, in this 
crime, all concerned are principals. 

One of the chief causes of danger in popular tumults, such as 
we have just passed through, arises from the congregating, at 
the scene of outrage, of multitudes of persons professing to be 
influenced by mere motives of curiosity. It is a notorious fact, 
that in all the great riots that have, in this country and else- 
where, disturbed the communities in which they have occurred, 
and prostrated the laws, the actual mischief is done by compa- 
ratively few, the strength of the meeting being composed of 
individuals who seem to be passing spectators. I say seem— 
for although in many instances they are so, yet frequently these 
same passive spectators really are in cordial union of feeling 
with the more reckless spirits, who do the work of destruction, 
but, from cunning and caution, abstain from apparent participa- 
tion in their atrocities. This class of reasoning rioters are quite 
conscious that their presence and quiet sympathy embolden the 
active partisans, by imparting that confidence always derived 
from numbers, while it alarms, hinders, and embarrasses the 
officers of justice in their efforts to restore public order. No 
really well disposed citizen should remain at such a scene, unless 
engaged in aid of the public authorities. Were all such either 
to stay away or depart, there would be less difficulty in deal- 
ing with the avowed offenders. The dread of injuring the in- 
nocent would not then paralyze the ministers of justice, and the 
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supporters and opponents of law would be arrayed in unequi- 
vocal battalia. 

In adopting this proper course, such persons avoid placing 
themselves in a position from which they may find difficulty in 
extricating themselves. For, in riotous and tumultuous assem- 
blies, all who are present and not actually assistant in their sup- 
pression, in the first instance are, in presumption of law, 
participants ; and the obligation is cast upon a person so circum- 
stanced, in his defence to prove his actual non-interference. 
When, however, the sheriff of a county, the mayor of a city, or 
any other known public conservator of the peace, has repaired, 
in the discharge of his duty, to the scene of tumult, and there 
commanded the dispersion of the unlawful or riotous assembly, 
and demanded the assistance of those present to aid in its sup- 
pression, from that instant there can be no neutrals. The line 
is then drawn between those who are for, and those who are 
against the maintenance of order, and with the forces of the one 
or the other, all who see fit to remain, must promptly arrange 
themselves. Those who continue looking on while the active 
rioters are resisting the public authorities, and daringly moving 
on to the consummation of their designs of destruction—who 
refuse to join with the authorities, and witness their defeat 
without striking one blow in aid of outraged law, are just as 
much rioters as those most active in the work of violence; and 
in such circumstances it will avail them nothing that they ap- 
pear only passive lookers on, instead of active rioters and 
incendiaries. ‘The idea intended to be conveyed by the court 
may be exemplified by an actual occurrence during the riots of 
May last. On that occasion, after the rioters had satiated 
themselves with destruction in Kensington, they proceeded to 
the city, and collected in front of St. Augustine Church, threat- 
ening its destruction. The worthy and excellent chief magis- 
trate of the city, placing himself at the head of a police force, 
repaired to the scene of violence. The keys of the church were 
delivered to him by that part of the congregation who previously 
had them in charge, and the church was left in the immediate 
custody of the law; no attempt or effort being made to other- 
wise defend it. The mayor, seeing no disposition in the multi- 
tude to retire, addressed them, urging and commanding them to 
depart in peace, and soliciting all good citizens to unite with him 
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in accomplishing this so much to be desired object. What fol- 
lowed? Not only was he received with insults and impreca- 
tions, but actually assaulted, his officers forcibly driven off, and 
the church which had been given up to his protection and that 
of the law, was set fire to and consumed, amid felonious and 
incendiary shouts. While this work of outrage was transacting 
in the heart of our city, hundreds stood gazing on the confla- 
gration, deaf to the admonitions of their chief magistrate, either 
to disperse, or aid him in maintaining the laws; refusing to per- 
form their first and most sacred duties as citizens, which required 
them to peril life itself, if necessary, in his support. Under such 
circumstances, all who composed that lawless assembly, whether 
active participants in the arson, or apparent spectators, refusing 
either to disperse or aid the mayor, were equally rioters. Had 
the tithe part of them performed the duty of good citizens, the 
blackened walls of that once stately edifice would not now be 
frowning reproachfully upon us. The time has come when 
such things have arisen among us, that men should be taught 
their duty to society in such emergencies, unless we desire to 
substitute unrestrained anarchy in the place of legal govern- 
ment. 

It follows from the principles discussed, that all who join in 
unlawful and riotous assemblies, are responsible criminally for 
the acts of their associates done in furtherance and pursuance of 
their common object. “ Where divers persons,” says an ancient 
and authoritative writer, “resolve generally to resist all op- 
posers in the commission of a breach of the peace, and to execute 
it in such a manner as naturally tends to raise tumults and 
affrays, and in doing so happen to kill a man, they are all guilty 
of murder, for they must at their peril abide the event of their 
actions, who unlawfully engage in such bold disturbances of the 
public peace in opposition to and defiance of the justice of the 
nation.”” If the fury of rioters is directed against dwelling 
houses, churches, and the like, and they are destroyed by fire, 
all concerned in the riot are equally guilty of the crime of arson, 
and liable to the severe and infamous punishment visited by 
the law on its perpetrators. These undoubted doctrines of the 
common law should be known, paused and pondered upon by 
all who are preparing to join in riots. In doing so they should 
bear in mind, that they put their lives and liberties in the hands 
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of the most worthless and reckless offcasts of society, who gene- 
rally are found conspicuous Jeaders of public tumults. 

I have heretofore spoken of riotous and tumultuous assem- 
blies for private objects. When, however, the objects of such 
turbulent combinations are of a general and public nature, in 
which the rioters have no special interest, they assume even a 
graver character. Thus where the premeditated object and in- 
tent of a riotous assembly is to prevent by force and violence 
the execution of any statute of this commonwealth, or by force 
and violence to coerce its repeal by the legislative authority, or 
to deprive any class of the community of the protection afforded 
by the law, as burning down ail churches or meeting houses 
of a particular sect, under colour of reforming a public grievance, 
or to release a// prisoners in the public gaols and the like, and 
the rioters proceed to execute by force their predetermined 
objects and intents, they are guilty of high treason, in levying 
war against the commonwealth. 

Having, I conceive, sufficiently remarked on the nature and 
consequences of unlawful, riotous and treasonable assemblies, I 
will proceed to point out the powers vested in the public authori- 
ties, and in private citizens, to disperse such assemblies, and 
arrest their perpetrators. They will be found so ample and effi- 
cient as to leave nothing but surprise that their adequacy should 
be questioned. 

An unlawful assembly, such as I have described may be dis- 
persed by a magistrate whenever he finds a state of things ex- 
isting, calling for interference in order to the preservation of the 
public peace. He is not required to postpone his action until 
the unlawful assembly ripens into an actual riot. For it is better 
to anticipate more dangerous results, by energetic intervention 
at the inception of a threatened breach of the peace, than by 
delay to permit the tumult to acquire such strength as to demand 
for its suppression those urgent measures which should be 
reserved for great extremities. The magistrate has not only the 
power to arrest the offenders and bind them to their good beha- 
viour, or imprison them if they do not offer adequate bail, but 
he may authorize others to arrest them by a bare verbal com- 
mand, without any other warrant; and all citizens present whom 
he may invoke to his aid, are bound promptly to respond to his 
requisition, and support him in maintaining the peace. Anda 
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magistrate either present or called on such an occasion, who 
neglects or refuses to do his utmost for the suppression of such 
unlawful assemblies, subjects himself to an indictment and con- 
viction for a criminal misdemeanor. 

When, however, an unlawful assembly assumes a more dan- 
gerous form, and becomes an actual riot, particularly when life 
or property is threatened by the insurgents, measures more de- 
cisive should be adopted. Citizens may, of their own authority, 
lawfully endeavour to suppress the riot, and for that purpose, 
may even arm themselves, and whatever is honestly done by 
them in the execution of that object will be supported and justi- 
fied by the common law. In the great London riots of 1780, 
this matter was much misunderstood, as it clearly was with us, 
and a general persuasion prevailed, that no indifferent person 
could interfere without the authority of a magistrate, in conse- 
quence of which much mischief was done, which might other- 
wise have been prevented. 

But, as was observed two hundred and fifty years ago, by 
the judges who decided as to the right of citizens to arm on their 
own motion in suppression of dangerous riots, “it would be 
more discreet for every one in such a case to be assistant to the 
justices and sheriffs in doing so.”? This is equally prudent and 
sound advice at this time. For on sheriffs and justices is the duty 
specially cast, of conserving the public peace. The very name 
of sheriff indicates his duties, being derived from two Saxon 
words, seyre, that is, shire or county, and reve, keeper or guar- 
dian. He is both by the common law and special commission, 
the keeper of the peace of the commonwealth within the county, 
and any neglect.or omission on his part in the performance of 
this great duty to the utmost of his power and ability, subjects 
him to heavy legal liabilities, both civil and criminal. Of course, 
to execute such duties and encounter such responsibilities, he 
must have the means of commanding adequate physical force. 
For this purpose every citizen capable of bearing arms of every 
rank, description and denomination, is bound to yield a prompt 
obedience to his command, and repair to meet him at any ap- 
pointed place of rendezvous within the county. This duty of 
the citizen is absolute. He has no discretion in the matter, and 
if he neglect or refuse obedience to the command of the sheriff 
requiring his aid in the suppresion of a dangerous riot or other 
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insurrectionary tumult, he may be fined and imprisoned for 
such contumacy, at the discretion of the court. His obligation 
to come to the aid of the sheriff is just as imperative as that 
imposed on the latter to see the community suffer no harm from 
lawless licentiousness. But unless the citizen promptly responds 
to his call, how is the sheriff to act with effect? His title and 
wand of oflice carry no magic with them, by which he can 
overcome an armed mob. Those who love law and order, should 
not shrink or hesitate in striking an honest blow for their pro- 
tection, when threatened by lawless violence. When such a 
timid and feeble spirit prevails, the days of the republic are 
numbered. 

This general duty, this universal obligation, extends to the 
citizen soldiers who, in common with all other members of the 
community, are required to be assistant in the maintenance of 
the public peace on the call of the civil magistrate. They are 
subject to the same penalties in case of neglect or refusal to 
appear, as any other citizen summoned by the sheriff. They 
do not, on such occasions, act in their technical character as 
military. When assembled, they are but part of the sheriff’s 
posse, and act in subordination to, and in aid of, that officer, 
who is the true and responsible chief of all forees summoned 
under his authority. If the soldiers act in any manner not au- 
thorized by law, they are amenable for such acts, not to the 
military but the civil law. In brief, as to all rights and autho- 
rities, they stand on the same footing with the other citizens 
summoned by the sheriff, and composing with them his posse. 

It is said that on the occasion of the recent riots, when the 
sheriff had summoned numerous citizens to his aid, his command 
was, with but few honourable exceptions, treated with neglect 
and disregard. If bills are laid before you, charging such a 
violation of social duty on private citizens or volunteer soldiers, 
officers or privates, sustained by sufficient proof, you should 
without hesitation find them, that the recusants may be dealt 
with according to law. 

It would be unreasonable that such duties and liabilities 
should be imposed on sheriffs, justices, and citizens, by the com- 
mon law, and no corresponding authority given them to act 
equal to any emergency that might arise, or that they should 
not be protected against lawless resistance in the execution of 
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their public functions. But both authority and protection, to 
those who are doing the first duty of citizens, against those who 
are violating it, are amply afforded by the common law. When 
engaged in the suppression of dangerous riots, the sheriff and his 
assistants are authorized to resort to every necessary means to 
restore the public peace, and prevent the commission of criminal 
outrages against person or property. They may arrest the 
rioters, detain and imprison them. If they resist the sheriff and 
his assistants in their endeavour to apprehend them, and con- 
tinue their riotous actions; under such circumstances the killing 
them becomes justifiable. In a case where the danger is press- 
ing and immediate; where a felony has been actually com- 
mitted, or cannot otherwise be prevented, the sheriff and his 
assistants not only may but are bound to do their utmost to put 
down riot and tumult, and to preserve the lives and property of 
the people. 

If one man sees another in the act of burning a church, or 
dwelling house, or attempting to commit a murder, he has not 
only the right, but it is his duty to endeavour to prevent him; 
if the perpetrator resists, so as to make violence necessary in 
order to the prevention, the circumstances are a suflicient sanc- 
tion and exculpation for the consequence of the violence, to 
whatever degree it may extend. ‘This doctrine is undoubtedly 
sound, both in reason and law, in a case of individual criminal- 
ity, and individual intervention to arrest it. It is, if possible, 
clearer when similar enormities are attempted by vast and 
riotous assemblies, and when the known officers of the law are 
engaged in the endeavour to prevent their consummation. 

The protection given to officers of justice engaged in enforcing 
the laws, is in like manner full and unequivocal, and such are 
the sheriff and his assistants, civil and military, engaged in the 
suppression of a great and dangerous riot, such as occurred in 
Kensington in May, and in Southwark in July last. It may be 
premised, generally, that where persons having authority to 
arrest or imprison, or otherwise to execute the public justice of 
the commonwealth, and using the proper means for that pur- 
pose, are resisted in so doing, and the party resisting is killed in 
the struggle, such homicide is justifiable; and on the other hand, 
if the party having such authority, and executing it properly, 
happen to be killed, it will be murder in all who take a part in 
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such resistance; this being considered by the law as one of the 
strongest indications of malice, an outrage of the highest enor- 
mity committed in defiance of public justice against those under 
its special protection. Ministers of justice, says a great criminal 
law authority, while in the execution of their offices, are under 
the peculiar protection of law. This special protection is founded 
in great wisdom and equity, and on every principle of political 
justice. And the rule is not confined to the instant the officer 
ison the spot, and at the scene of action engaged in the business 
which brought him thither, for he is under the same protection 
going to, remaining at, or returning from the same, and 
therefore if he cometh to do his office, and meeting great oppo- 
sition, retireth, and in the retreat is killed, this will amount 
to murder. He went in obedience to the law and in the execu- 
tion of his office, and his retreat was necessary to avoid the 
danger which threatened him. And upon the same principle, 
if he meeteth with opposition by the way, and is killed before 
he cometh to the place, such opposition being intended to pre- 
vent his doing his duty, which is a fact to be collected from 
the circumstances appearing in evidence, this will amount to 
murder. He was strictly in the execution of his office, going to 
discharge the duty the law required of him. It follows from 
these premises that if such an officer successfully resists those 
who seek to obstruct and hinder him from proceeding to the 
lawful execution of his duty, he is justified, even should the 
lives of the assailants, their aiders and abettors, be taken, from 
the necessary extent of the resistance so made. Surely the way 
of the transgressor is hard. For it is thus seen that while feloni- 
ous rioters resisting the lawful authorities may be slain with 
impunity, if any one of the associates engaged in such common 
resistance slays an officer of justice, all are involved in the com- 
mon guilt of murder. And this is perfectly just. 

For all engaged in such an outrage are aware that their acts 
are unlawful, and that murder may result from such resistance, 
Where, however, the resistance is carried on with the use of 
deadly weapons; where cannon charged with every species of 
offensive missile, and small arms loaded with ball are used, 
there is no room for doubt as to all engaged in such resistance 
being guilty of .murder, whether the proof establishes the par- 
ticular individual on trial to have actually fired the cannon and 
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musketry or not. Being engaged in a riot, the avowed object 
of which was the killing of the ministers of justice while en- 
gaged in the execution of their duty, every man concerned is 
just as guilty of a murder committed by any one of such a com- 
bination, as if he actually struck the fatal blow himself. How 
can such a man escape this conclusion? Did he not array him- 
self with a lawless band, armed with the most dangerous and 
deadly weapons, and having for their direct object the attack 
and destruction of the oflicers of the law? If the deaths of the 
officers follow, that is the intention with which the assault is 
made. And surely there is neither hardship nor severity in hold- 
ing all the members of an illegal combination responsible for 
the acts of each done in furtherance of their common design. 
In one class of the cases likely to come before you, this clear 
doctrine both of law and morals is most material to be con- 
sidered by you. It isa doctrine whose adoption as the basis of 
your deliberations in the cases alluded to, is of the deepest 
moment to the common security. Any other would tend to 
give impunity to riotous murder. 

I regret that so much of your time has been occupied by the 
exposition of general principles. The occasion however, seemed 
to demand it. Strange miseonceptions as to legal principles, of 
the first importance in their influence on the maintenance of 
publie peace, and social order, seem to have misled the commu- 
nity. An exposition of the true doctrines of the common law 
will be found alike calculated to re-assure the timid, and check 
the licentious. They will exhibit, that we have laws adequate 
to meet all public emergencies, if they are firmly and vigorously 
administered, and that we have nothing to fear except from 
time-serving pusillanimity in theirexecution. Their vindication 
and maintenance is the first duty of patriotism. Living under 
a government, where the laws derive their existence and force 
solely from the consent of the governed, where those laws are 
framed exclusively to subserve the common good, every citizen 
should regard their infraction as an outrage on himself, and be 
ready, prompt and eager, to sustain and support them. 

In your preliminary inquiries, the first thing which will natu- 
rally suggest itself for consideration, is the true legal position 
occupied by those who are said to have conveyed arms and am- 
munition into St. Philip’s church. This becomes necessary 
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from the fact that one or more persons are recognised to appear 
before this court for alleged offences connected with this 
arming. 

In resolving this question for your information, we first in- 
quire whether the proprietors of any church, meeting house, 
bank, or other public building, have the legal right to arm it for 
defence, against the rational and probable danger of a felonious 
assault; such as threatened arson, that being, by the statute law 
of Pennsylvania, the crime of those maliciously burning any 
such building? And secondly, supposing such arming not to be 
in itself illegal, whether it may not become so from the manner 
of conducting and motives which induced such arming ? 

To the first question thus proposed the court distinctly respond, 
that the arming of a church or other public building against 
threatened malicious burning by a mob, such arming being in- 
duced by a reasonably founded apprehension of the reality and 
danger of such threats, is no offence against the laws of this com- 
monwealth, but the simple exercise of a clear legal right. By 
the common law a man is authorized to defend his person, hadbi- 
tation or property against one who manifestly intends or endea- 
vours by violence or surprise to commit a known felony—such 
as murder, robbery, arson, burglary and the like, on either. 
This right to defend, involves of necessity, the right to collect 
and prepare the means of making such defence effective. To 
deny the latter, makes the concession of the former unsubstan- 
tial and illusory. Although there is a peculiar sanctity attached 
to the habitation of a citizen, and although in defending that 
which is expressively called his castle, he may go to great ex- 
tremities, yet that is not the only part of his property he can 
defend against a felonious assault. Nor can we perceive why 
the same right, which pertains to individuals, to defend their 
property so assailed, does not extend to property owned by cor- 
porations or other lawful associations of citizens. On the 
contrary, the law gives to such legal associates the same rights 
as those possessed by individuals, to defend their property thus 
attacked, to the last extremity. The right to prepare for such 
an attack follows from the right to repel it. It is in vain to say 
that parties so threatened by a mob ought to depend on the pre- 
ventive justice of the commonwealth, and obtain protection by 
binding the persons so threatening over to keep the peace.— 

4* 
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Against whom, where the wrong is about being committed by 
a mob, is such application to be made ?—The name of the mob 
is legion. ‘To offer this as the sole protection to individual or 
associated property against threatened mob destruction, would 
be to surrender the innocent and unoffending to the tender mer- 
cies of rioters and incendiaries, 

But it is most material to be borne in mind, that such armings 
are not under all circumstances lawful. They may, as was as- 
serted from this bench by judge Jones at last term, be accompa- 
nied by concomitants making them clearly illegal and dangerous 
breaches of peace. Thus, if in arranging such means of defence, 
the parties engaged in it conduct themselves in such a way as 
naturally to fill the neighbourhood of the scene with alarm and 
terror; if, from all the circumstances connected with the arming, 
the object seems to be to invite assault rather than for bona fide 
self-defence ; if the intention is to collect and arrange materials 
for ultimate attack, either on individuals or the general commu- 
nity, then indeed does such arming become a great offence 
against the peace of the commonwealth, demanding the most 
vigorous intervention of the law for its suppression. Our ideas 
on this part of the subject may be advantageously explained by 
this exemplification. Suppose, for instance, one or more of 
those fire companies, who are almost nightly disturbing the 
community with their factious feuds, should openly, insultingly 
and tauntingly arm their engine houses with deadly weapons ; 
suppose their object in so doing, appears, from all the circum- 
stances attending it, to invite the attack of some obnoxious rival 
in order to achieve the glory of a successful resistance ; suppose 
such a state of things should spread alarm and consternation in 
the neighbourhood of their fortification, from the natural appre- 
hension that the blood of the innocent might be shed along with 
that of the combatants, such an arming would undoubtedly be 
illegal, and subject the parties engaged in it to criminal censure. 
Other illustrations of the principle enunciated will suggest them- 
selves to the intelligent mind. Such, gentlemen, are the legal 
principles which the court unhesitatingly present for your gui- 
dance on entering into the investigation of the charges preferred 
before you, against the individuals concerned in arming St. 
Philip’s church. 

It is not my intention, gentlemen, to enter into a particular 
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detail of the facts connected with the recent riots. Their great 
and shameless notoriety renders this unnecessary. Besides, I 
have so long trespassed on your attention that I am unwilling 
further to occupy it. They will appear before you from the 
examination of the witnesses, and you can readily make the ap- 
plication of them to the law, as expounded. It would also be 
difficult to do so without committing myself as to some state- 
ment that may here be the subject of dispute. It seems to me, 
therefore, better that for the present I should content myself 
with the general allusions to them already made, which were 
indispensably necessary as introductory to the principles indi- 
cated for your guidance and instruction. 

In considering any bills submitted to you charging parties 
with murder, treason, arson, riot, or other offences springing 
from the recent outbreaks, you will apply the facts elicited to 
the principles expounded, and find or not find the bills as the 
laws of the commonwealth and the evidence in the case seem 
to demand. 

Nor will I, gentlemen, occupy you with any detailed reference 
to the ordinary business of the term. The legal nature of the 
crimes to which human frailty is continually liable, and which 
form the routine of business of criminal courts, is generally so 
familiar to gentlemen charged with your duties, that under ex- 
isting circumstances, I will not engage your attention with any 
special reference to them. If, however, in the course of your 
session you should find yourselves embarrassed from the want 
of any legal information material to the correct administration 
of your duties, it will be my pleasure, as it is my duty, to fur- 
nish it. 

On the great business of the term, the opinions of the court 
have been given to you with a due sense of the responsibilities 
under which we labour, but without hesitation or equivocation. 
I am satisfied that on your part your public functions will be 
performed with an equal regard to the safety and security of the 
public, and the lives and liberties of the accused involved in the 
issue of your deliberations. 

The result of deliberations conducted under such influences, 
cannot but meet the approbation of your consciences, and the 
applause of your country. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


HALL UV. HURFORD,. 


1. A defendant is not entitled to a stay of proceedings on the action against him, 
according to the 53d section of the act relating to executors and administrators, 
until his account shall be settled in the orphans’ court, unless he plead that he 
has not sufficient assets, &c., without any other plea; nor is he entitled before trial 
to an order that no further proceedings be had in the action, if there be any other 
plea pleaded and issue thereon joined. 

2. A defendant not sued in his representative capacity as executor is not entitled 
to such a stay. 

3. On a demurrer by the defendant to the replication, the plea being bad and the 
declaration good, judgment was rendered for the plaintiff without reference to 
the merits of the replication, on the ground that as the demurrer submits the 
whole record to the court, judgment must be against the party who first fails in 
his pleading. 

4. An executor by giving his bond and a legatee by taking it for a legacy, extin- 
guishes the same. Therefore a deficiency of assets is no defence to such a bond, 
nor is the insolvency of the obligor any cause for recourse by the legatee to the 
estate of the testator. 


Action of debt on a bond. 

September 12, 1842, the defendant pleads payment with leave, 
&c. Replication, non solvit, issue, and rule for trial. February 
6, 1843, special plea filed. Special replication. Defendant de- 
murs. Plaintiff joins in demurrer. February 25, 1843, argued ; 
C. a. v. 

Hayes, president: The first matter to be disposed of is the 
motion on behalf of the defendant, filed on the 25th of Feb- 
ruary, 1843, “asking that no further proceeding should be had 
in this action, until his account (as executor of William Coleman, 
deceased) shall be settled in the orphans’ court, of the debts and 
assets of said estate, and the amount, if any, payable on such 
legacy be ascertained, under the provisions of the 53d and 54th 
sections of the act of the 24th of February, 1834, relating to 
executors and administrators.” 

The 50th section of that act is in the following words, viz.: 
“It shall be lawful for any person to whom any bequest of 
money or other goods or chattels may be made by last will or 
testament, to commence and prosecute an action of debt, detinue, 
account render, or an action on the case for the recovery thereof, 
after it becomes due, against the executor of such will, having 
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in their hands sufficient assets to pay all the just debts of the 
testator and the legacies by him bequeathed.” 

The 52d section requires, that before such an action is com- 
menced, a reasonable demand shall be made by the legatee, of 
the executor, for the payment or delivery thereof. 

Section 53d: If the executor shall plead to such actions that 
he hath not sufficient assets to pay all just debts and demands 
against the estate and also all the legacies given, without any 
other plea, no further proceedings shall be had on such action 
until an account shall have been taken in the orphans’ court, of 
the debts and assets of the estate, and the amount, if any, pay- 
able on such legacy be ascertained; and in such case it shall be 
competent for the court to order the executor to proceed without 
delay in the orphans’ court for the purpose aforesaid, and to 
enforce such order by attachment. 

Section 54th: If any other plea be pleaded by such executor, 
the issue thereon shall be decided in due course as in other 
cases; and if judgment thereupon be rendered against such exe- 
cutor, he may nevertheless aver the want of assets to pay all 
the debts and legacies as aforesaid, and thereupon execution 
shall be stayed until such accounts shall be taken, as is provided 
in the next preceding section of this act; and the court in which 
such action is brought may by attachment compel such executor 
to proceed in the orphans’ court for such purpose. 

The defendant in this case, on the 12th of September, 1842, 
pleaded payment with leave, &c., to which the plaintiff replied 
non solvit, whereupon “issue and rule for trial’? were entered. 
On the 6th of February, 1843, the special plea averring a want 
of suflicient assets was filed, the replication to which is the oc- 
casion of the demurrer. 

In reference to the motion it may suffice to remark, that the 
defendant (who is not sued as executor nor for a legacy eo 
nomine,) has not pleaded to this action, “that he hath not sufli- 
cient assets to pay all just debts and demands against the estate, 
and also all the legacies given, without any other plea,” and 
is therefore not entitled to demand that no further proceedings 
shall be had on such action until, &c., agreeably to the terms of 
the motion; and that another plea being pleaded and issue 
thereon joined, such issue must, according to the 54th section, 
be decided in due course as in other cases. 
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The motion, then, is denied. 

A demurrer submits the whole record to the consideration of 
the court; and the court must “give judgment for the party who 
on the whole appears to be entitled to it.” 1 Saund. 285 (n. 5), 
Duppa v. Mayo; 4 East 502, Le Bret v. Papillon; 2 Wilson 
150, Anonymous; 5 Com. D. Pleader (M. 1) (M. 2). Thus on 
demurrer to the replication, if the court perceive a substantial 
fault in the plea, they will give judgment not for the defendant, 
though the replication be bad; but for the plaintiff, provided the 
declaration be good; if, however, the declaration also be bad 
in substance, then upon the same principle judgment would be 
given for the defendant: the court being always bound to ex- 
amine the whole record, and adjudge for the plaintiff or for the 
defendant, according to the legal right as it may on the whole 
appear. Stephen on Plead. 175, 176. 

The declaration in this case is indisputably good. The plain- 
tiff counts upon a bond given to him by the defendant, which 
the latter, though requested, &c., refused and still refuses to pay. 
The defendant in his special plea confesses and avoids by aver- 
ring that he and his co-executor, Edward Coleman, (who were 
executors of the last will and testament of William Coleman, 
deceased) gave the said bond for the balance of a legacy be- 
queathed by the testator to the plaintiff, under the erroneous 
belief that the assets of the testator’s estate were sufficient to 
pay all the debts and legacies of said deceased; and by further 
averring that as surviving executor of the said William Cole- 
man, deceased, on account of the depreciation in the value of 
the property of the said estate, he hath not sufficient assets to 
pay all the just debts of the said deceased, and all the specific 
legacies including the bequest to the plaintiff, bequeathed in the 
said will, &. Now if the taking of this bond by James Hall 
was an extinguishment of his claim upon the executors for his 
legacy—if by giving it the defendant bound himself to pay the 
debt de bonis propriis—the defence intended to be set up by 
this plea cannot be sustained, and the plea is bad in substance. 

The law is settled that the executor’s bond to the legatee 
given for his legacy, is a payment and an extinguishment of the 
legacy. The legatee accepting it is thereby precluded from 
suing for and recovering the bequest. His only remedy is upon 
his bond; and if that fail, he has no recourse to the estate of the 
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testator. No matter what might have been his error of judg- 
ment in relying upon the stability of the obligor, his hold upon 
the assets is forever gone. At the time this bond was executed 
no man doubted the affluence of the defendant’s co-obligor.? 
Had the matter been then suggested, it is probable the plaintiff 
would readily have consented to take his bond alone for the 
whole amount due. If he had done so, and the estate of Wil- 
liam Coleman had yielded a million of assets, the plaintiff, under 
the vicissitudes which have affected the fortune of the defend- 
ant’s co-executor, could not have recovered anything beyond a 
scanty dividend of his obligor’s estate. In Geyer v. Smith, 1 
Dall. 347, a case decided in 1788, the action was brought against 
the defendant as administrator of Robert Smith, on a bond taken 
by Geyer from the administrator for the intestate’s debt, naming 
himself administrator. The question was, whether the plaintiff 
on the judgment against the administrator on this bond, could 
take the estate of the intestate in execution? It was argued by 
Sergeant, Fisher, and Wilson, that he could not, it being the 
proper debt of the defendant himself; and they cited several 
authorities. Jngersol/, on the part of the plaintiff, said that on 
considering the law he had no encouragement to argue it. 
Shippen, president: The case having been broke at the last 
court, I have looked into the point and find other cases than 
those cited at the bar, which show that a creditor taking a bond 
from the executor or administrator discharges the old debt; that 
the calling himself executor or administrator in the bond is sur- 
plusage, and that he is chargeable only in his own right. 1 
Mod. 225; 10 Mod. 254; Cro. El. 406; 9 Co. 93; Vin. Ex. 304. 
In the case of Stewart’s appeal, 3 Watts & Serg. 476, decided 
in May last, Sergeant j. delivering the opinion of the supreme 
court said: “It has been so frequently held that the legatee’s 
taking a bond from the executor for his legacy is a payment 
and extinguishment of it, that the point seems settled.” If the 
plaintiff by taking the executor’s bond has extinguished his 
legacy for the sake of obtaining the security of the executor, 
even-handed justice requires that the executor who has given 
his bond for the purpose of effectuating that extinction, should 


' The bond on which the suit was brought was joint and several—the obligors, 
Edward Coleman and Lewis Hurford. 
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be bound to the extent of his engagement. Mutuality of con- 
dition here is of the essence of equity: it is equality of right. 
The plaintiff could not upon any alleged error of belief success- 
fully resort to the estate of the testator however abundant, 
although the obligor had proved wholly insolvent; and therefore 
the defendant ought not to be allowed to defeat his obligation 
on the ground that he entered into it under an erroneous belief 
as to the sufficiency of the assets. In short, the necessary con- 
sequence of extinguishing the legacy by taking the bond of the 
executor, is to make the executor chargeable, in the language of 
the cases, in his own right, and having by his contract so 
charged himself he is not to be relieved, to the prejudice of the 
obligee, on account of any unexpected deficiency of assets. I 
therefore think that the plea of the defendant under considera- 
tion fails to sustain a legal defence to the bond declared on, since 
his responsibility was as complete by the execution of the obli- 
gation, as the extinction of the plaintiff’s legacy. This con- 
clusion may be regarded as assuming that the defendant was 
fixed by his bond, notwithstanding the deficiency of assets, there 
being no pretence that he was in the least misled by the plantiff, 
and his relation to the estate forbidding such a presumption; but 
in the absence of any averment that the assets of the said estate 
were not suflicient at the time the bond was given or the legacy 
became due, to pay the same, the averment “that the defendant, 
as surviving executor of the said William Coleman, deceased, 
on account of the depreciation in the value of the property of 
the said estate, hath not suflicient assets to pay all the just debts 
of the said deceased, and all the specific legacies including the 
bequest to plaintiff, strengthens the objection to the plea by ex- 
hibiting a negative pregnant, equivalent to an admission that 
the defendant had at the time the bond was executed suflicient 
assets to pay, &c. 

I deem it unnecessary to consider the alleged defects of the 
replication, for no matter how defective that may be, the judg- 
ment must be against the defendant by reason of the badness 
of his plea. It is accordingly rendered for the plaintiff. 
Judgment on the demurrer for the plaintiff. 
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Over-FREQUENCY Of legislation was pronounced two centuries 
ago by a sagacious man to be one of “the plagues of a com- 
monwealth;’’ and the statute book of Pennsylvania, since the 
beginning of the present century more particularly, would seem 
to give proof of what the grave judge Jenkins thus declared. 
We have before us the acts passed by our legislative session of 
1844. They fill a volume of 700 pages of an 8vo. enlarged 
quite beyond any of its predecessors. 

One naturally asks, as these huge parturitions “ with seasons 
return,’ what can all this legislation be about? In the hun- 
dred and sixty-four years which have passed since Pennsylva- 
nia was founded, have we not yet provided for the ordinary 
great social and political wants of the good people of the state? 
And, above all, is nothing to be /eft to the healthy normal action 
of a good constitution, assisted by the influences of the whole- 
some common law? Examination of the volumes answer such 
questions. In that before us, we have about two hundred en- 
actments giving, enlarging, restraining, or otherwise affecting 
corporate powers; no small portion of all which acts, relating 

VOL. IV.—NO. II. 5 














50 Pennsylvania Statute Law. 


as they do, to objects religious, literary, or charitable, could have 
been as perfectly obtained through any one of the fifty-eight 
county courts of the state. Then we note between fifty and an 
hundred acts giving to the same number of persons power to 
sell, charge, or otherwise affect real estate placed beyond their 
power by the permanent laws of the commonwealth. There 
are seventeen bills of divorce; nearly the same number of acts 
to legitimate bastards: laws authorizing young ladies therein 
named to change their names (positively, see p. 44); and for 
an agreeable and appropriate variation and finale, we know not 
how many acts to establish dram-shops, in cases where the 
courts could not or would not permit the same nuisance. (See 
passim, throughout the book.) So it does come to pass, that in 
our State of Pennsylvania, aided as we are by federal legisla- 
tion, we do, to regulate our local concerns, make nearly twice 
as many enactments as the united kingdoms of Great Britain 
and Ireland require for their ten times more numerous people 
at home, and possessions with countless millions of subjects 
scattered over the face of the whole earth. The legislature of 
Pennsylvania passed at its session of 1844, no less than 413 
acts, resolutions included; the parliament of 6th & 7th Victoria, 
248. 

It is obvious, that our legislation must, somewhere, be vicious. 

If there be really cause for all this special legislation; if the 
private griefs for which legislative aid is so constantly invoked, 
be in truth well founded; then are the general laws of the com- 
monwealth defective. We say, that if with the powers which 
the courts have to grant divorces, there are yet proper causes, 
constantly occurring, for divorce; if, with their extensive powers 
to allow tavern licenses, we have still too few taverns; if, with 
no power at all to legitimate bastards, bastards should be con- 
stantly legitimated; if, with discretion given to courts to order 
the sale of real estate of decedents, our statute books are loaded, 
year after year, with special authorities to do the same thing,— 
then are the ordinary, existing powers, too limited, and should 
be enlarged. Laws adequate in every respect, for all ordinary, 
probable, proper wants, should be established; and when such 
laws are established, the matter should stop; for if the perma- 
nent legislation be good, there can be no necessity for legislating 
continually for particulars, Extraordinary cases may indeed 
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occur, and these may properly be provided for; but cases which 
return every year by dozens, and scores, and hundreds, are not 
extraordinary cases; and to be legislating thus continually, 
seems to be making the medicine of the state its daily food. 

In regard to most of the cases of which we have spoken (and 
where the amount of legislation is most striking), we apprehend, 
however, that the defect arises from no stricture in our perma- 
nent laws; they are sufficiently large. Indeed, after more than 
a century of experience and of legislation, our whole civil code 
was committed, some years ago, to able lawyers, who reconsi- 
dered, remoulded, and enlarged it; providing for every require- 
ment that time or speculation suggested. The vice is in excess 
of special, personal, private legislation. 

Let us look at a few of the cases of which we have spoken. 

Take that of divorce legislation. Look first at the causes 
recognised by our standing law as adequate ground for divorce. 
Are they not abundantly large? Larger, certainly they are, 
than in most states of the Union; and far larger than among the 
Christian states of Europe. In truth, if there be any sense in 
Christianity, our law is much foo liberal. Marriage, we are 
there taught, is not simply an institution of man; it is the ordi- 
nance of God; not merely a civil, but likewise a religious con- 
tract, founded on a religious vow, which no human power can 
dissolve. And it would be interesting to know on what princi- 
ples, they who do acknowledge the obligation of the Christian 
dispensation, justify a divorce from the bonds of a legal mar- 
riage, for any other cause than one; and how, when the parties 
are divorced even for that one cause, a subsequent marriage, 
during the life of the former husband or wife, is lawful. 

We do not believe that even in relieving an innocent party 
(an abused wife, probably) from hardship, our extended legis- 
lative provisions produce any effects but that very one against 
which the provisions were meant to bring relief: we mean, for 
example, that the acknowldgment of cruelty by a husband, as 
cause for divorce, does constantly induce brutality from hus- 
bands wanting divorce, in order that the innocent wife, from 
very terror, may be driven to seek liberation from the tie. Our 
general provisions, we say, are ample enough in any view of 
the subject. They should be restrained rather than enlarged. 
The injury done to the happiness of married life by this facility 
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of divorces, is not sufficiently considered. The ease of obtaining 
them, creates and induces the wish for them, which would other- 
wise have never been formed. “It is,’’? observes serjeant Col- 
ridge, “no less truly than beautifully said by sir William Scott, 
in the case of Evans v. Evans,! that though in particular cases 
the repugnance of the law to dissolve the obligation of matrimo- 
nial cohabitation, may act with great hardship on individuals, 
yet it must be carefully remembered, that the general happiness 
of the married life is secured by its indissolubility. When peo- 
ple understand that they musr live together, except for a very 
few reasons known to the law, they learn to soften, by mutual 
accommodation, that yoke which they know they cannot shake 
off: they become good husbands and good wives, from the ne- 
cessity of remaining husbands and wives; for necessity is a 
powerful master in teaching the duties which it imposes. If it 
were once understood, that upon mutual dissatisfaction, married 
persons might be legally separated, many couples who now pass 
through the world with mutual kindness, with attention to their 
common offspring and to the moral order of civil society, might 
have been at this moment in a state of mutual unkindness; in 
a state of estrangement from their mutual offspring, and in a 
state of the most licentious and unreserved immorality. In this 
case, as in many others, the happiness of some individuals must 
be sacrificed to the greater and more general good.’’ These 
are the remarks of the most distinguished civilian of the age, on 
a question of divorce, @ mensa et thoro. How much more 
strongly do they apply against a divorce, a vineulo matrimonii. 

In truth this divorce legislation, in its present extent, appears 
to be a matter of modern growth, almost entirely. It affords an 
illustration of the force of bad precedent. 

Prior to the revolution, there were no acts of divorce by the 
legislature. The first divorce law passed, was in the year 1783; 
and between that time and 19th September, 1785, seven other 
acts were passed. These were all for adultery, proved either 
by conviction in court, or by full and satisfactory proof in the 
presence of the party charged, or with full notice. The cause 
and manner of proof, is set forth in the law. No other cause 
for divorce than adultery, seems then to have been thought of. 


* 1 Haggard, page 36. 
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On the 19th September, 1785, a law passed giving power to the 
courts to grant divorces in certain cases, This law was not as 
liberal as the one we now have; but, authority being thus vested 
in the courts for the exercise of the power on general principles, 
the legislature considered that no farther application was to be 
made to them; and from the passage of that act (1785) to 17th 
January, 1800, not a single divorce bill was passed. On the 
day last mentioned, a law was passed declaring the marriage 
of Alexander de Tilly and Maria Matilda de Tilly, to be frau- 
dulent, null and void. That act does not go on the principle of 
dissolving a marriage fairly, voluntarily, and legally formed; 
but on the ground that Maria Matilda Bingham, then but fifteen 
years of age, “had been seduced and ensnared, by menaces, in- 
timidation, imposition, falsehood, and deceit, to enter clandes- 
tinely”’ into the marriage; and that the annulling of it was 
necessary, in order “that the solemn contract of marriage may 
be vindicated from practices so immoral, irreligious, fraudulent 
and corrupt.” 

Strong as were the grounds for the granting of that divorce, 
it is a well known matter of social history that it was obtained 
with great difficulty, and not without the exertion of great per- 
sonal and political influence, and gave no inconsiderable shock 
to the moral feelings of the community. The door was now 
opened, and though there was no divorce in the year imme- 
diately following, viz. 1801, yet the precedent was not long 
unfollowed. In 1802, there were two divorce acts; in 1803, 
two; in 1804, three; and every year afterward and up to 1834, 
there were more or less. In the last named year, the subject 
appears to have arrested the attention of the legislature; and the 
judiciary committee of the house declare that such laws have 
proceeded to an extent wholly improper, and that it is time to 
check the loose notions which begin to prevail on the subject. 
Accordingly every bill presented to the house was rejected. 
Notwithstanding this declaration of opinion, the number of 
divorce laws passed of late has been greater than at any time 
before; this, too, though since the constitution of 1838, the legis- 
lature has granted no divorce in cases where the courts are 
authorized by general law to decree them. The matter has 


* Jour. of H. R., vol. ii. p. 700. 
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gone too far and should be arrested, unless we mean to declare 
that married persons may consider themselves divorced when- 
ever they choose, and at liberty to re-marry with other parties. 

Look, too, at another sort of law to which we have referred 
—acts legitimating bastards. This thing, formerly unknown, 
has now become common. The last session of our legislature 
has sixteen such acts. Ifa general law were passed abolishing 
altogether the distinction between legitimate and illegitimate 
children, and declaring that both should be placed on an equal 
footing, the thing would shock the moral sense of the com- 
munity and be received with abhorrence and disgust. Yet we 
much doubt whether in any one of the acts of legitimation 
before us, there existed any reason which would not apply as 
strongly in favour of every bastard child in the commonwealth. 
In no one of the cases does there appear anything on the face 
of the enactments, to have moved them, except that the children 
would otherwise be illegitimate. And of course if such laws 
were proper, it would be much better and save trouble to re- 
cognise their principle by general enactment; in other words, 
better to abolish the distinction between legitimate and illegi- 
timate children altogether. You plead perhaps the misfortune 
of the child. That misfortune we perceive. But does not this 
reason apply with equal force to every child throughout the 
state in like condition? Besides, how can these acts of legisla- 
tion cure the thing? The stain yet rests upon the misbegotten 
child, and the guilt upon the vicious parents. Nay, look at the 
moral analogies of the world, and say whether this very stain, 
resting even upon innocence, and this very infamy, undimin- 
ished even by repentance, be not placed by sovereign ordain- 
mett as a part and adjunct and punishment of crime. And 
whether that legislator who does aught to mitigate that punish- 
ment, to efface that stain, to assuage that sting, does not in so 
far remove the strongest incentive to public virtue; for it is no 
disparagement to the supremacy of conscience to say, that public 
morals are very largely conserved by public feeling. 

We presume that this legislation is caused principally to 
enable the child to inherit, and that for this it is that infamy is 
declared and memorized by legislative solemnity. But what 
a motive is this to address to a body of lawgivers! Throw it 
into principle, and ask whether the community would tolerate 
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a law that the illegitimates of poverty should be illegitimates 
still, while the birth of adultrous opulence must be regarded as 
lawful. In truth this legislation, so constant as it has become, 
is derogatory to our state. It indicates inconsideration, or yet 
worse, a low tone of moral ideas. In short, it is shocking and 
filthy, and should be reformed altogether. ; 

Noways creditable either, is the special tavern legislation of 
which we have already spoken. With great, abundant power 
reposed in the courts to grant licenses to sell drinks, we find the 
legislature, for no assigned, and probably no assignable reason, 
going yet beyond the courts and granting licenses, from motives 
which, if consistently acted upon, would probably legalize 
every tippling-house in the state. 

Not equally vicious, but highly absurd is the constant legis- 
lation authorizing people to change their names. Has not every 
person power to change his name when and as often as he 
chooses? and is he not just as capable by his assumed name to 
sue and be sued, to grant and receive, to do and to suffer all 
acts both at law and in equity, as by his original name? Akin 
to such legislation, or worse than it, are the acts which now 
frequently appear on the statute book, to remove doubts, most 
of them unfounded, some of them ridiculous, and no small part 
of which we believe would never have been thought of, but for 
the very acts of legislation which profess to remove them. Our 
men of state who, unlike the lords of old, will “ guard a title that 
was rich before,’’ should recall king John “ once again crowned” 
—to still wnguietl conscience. 


Pemsroxe: “It makes the course of thoughts to fetch about, 
Makes sound opinion sick, and truth suspected; 
For, oftentimes, excusing of the fault 
Doth make the fault the worse, by the excuse.” 
Act 4, scene 2. 


In all this and in many other cases which we might name, 
there is indeed “wasteful and ridiculous excess,’’ and excess, 
moreover, which too often is pernicious. . 

The awful fathers of the state are invoked for what, in some 
cases, common men can do just as well, and in other cases no 
man should be allowed to do at all. Treatment, and dad treat- 
ment is resorted to, where nature should be left alone. The 
statute book is loaded and made foul with what belongs not to 
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it; and the lawyer is forced to assort a multifarious indigest of 
all species of enactments upon every kind of private concern. 


It is matter of satisfaction, however, that the legislature has 
of late years provided some relief against this flood of private 
enactment, by renewed provision ¢o digest the laws. We have 
indeed had several digests, authorized and private, of our code;! 
but it is to that one known as SmiruH & ReeEp’s Laws, and of 
which the 10th volume is just now published, that we particu- 
larly refer. The misfortune of the numerous digests which have 
preceded this one is, that they have stopped with the year to 
which they were originally brought: and whenever time has 
rendered a new digest necessary, we have had a republication 
of the old laws a principio, instead of a mere continuation. 


' The following we believe to be the principal digests of Pennsylvania statute 
law: 

I. AnprEw Braprorp’s. Bradford, as was common with persons of enterprise 
in that day, united several vocations. He was the state printer, but under autho- 
rity of the legislatnre “ collected into one volumn” the laws of the province, which 
he printed and sold himself. His work was first printed in 1714 at Philadelphia, 
and again in 1728, and enjoyed reputation in its day. Both editions are in small 
folio. 

II. Perer Mituer’s. Sometimes cited as Weiss & Brockden’s edition, but much 
more commonly as Peter Miller’s. There are two editions: First, in large folio, 
three volumes in one, or rather two volumes and an Appendix in one. Secondly, 
in two small crown 8vo. (as we should call them now-a-days), or large 12mos., 
pretty thick. Both editions were printed in 1762. Peter Miller’s edition is valuable 
for some things which did not come within Bradford’s design, particularly for many 
of the proceedings in the privy council in England, repealing or disallowing certain 
laws of the province in accordance with a provision in the charter. Like it is 

III. Haru & Sexvers’s. This edition is in one large folio. Philadelphia, 
1775: with an Appendix of twenty-two pages, containing a summary of old acts of 
assembly regulating descents and transfers of property, annotated by “the late 
learned in the law chief justice Kinsey.” A manuscript entry on the fly-leaf of 
the writer’s copy calls this “ Galloway’s edition,” for what reason is not obvious— 
perhaps from its publication having been superintended by Mr. Galloway, a lawyer 
of that day. There would seem more reason for thus styling Peter Miller’s laws— 
Joseph Galloway being one of the legislative committee who examined it, 

IV. Datxas’s. Philadelphia and Lancaster: 4 vols. fol., 1797-1801. This edi- 
tion, though now superseded, is yet so perfectly known that it needs no farther 
description. 

V. Smita & Rexp’s. This series began in 1810, and was brought by judge 
Smith, the learned editor of Yeates’s Reports, as far as the 6th volume. The con- 
tinuation is by Joseph Reed Esq. 

VI. Purpon’s. 
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We presume, however, that this will be no longer so. Judge 
Smith begins his series with the year 1700, the farthest point of 
practical interest; and his successor, Mr. Reed, has brought the 
work close to our own day. What has been thus edited will 
not be improved, and it is probable that future digests will be 
made a mere progression of the work of Smith & Reed. 

This compilation is, however, less known than it deserves to 
be. For many purposes, such a compend as Purdon’s is suffi- 
cient; a work, we mean, where you have a code of all laws now 
of force. But the cases are numerous where you want to look at 
former enactments on the same subject. No sort of history or 
exposition is more valuable than this statutory history; and the 
remark is particularly true where, as in Pennsylvania, many 
laws have been afterwards embodied in single enactments. The 
laws of Smith & Reed do in truth present the statute law of 
Pennsylvania in a form quite as good as the “ Pamphlet Laws”’ 
themselves, and vastly more convenient. You have in Smith 
& Reed the statutes at large, as they should have been presented 
originally, and in fact as in England statutes at large are always 
presented: that is to say, enactments of a public nature are 
printed as passed, in full, and with the titles of all private acts 
and acts which are repealed, obsolete, or expired, you have a 
full abstract together with a reference to the book and page of 
enrolments. In fact, the British statutes at large give you 
nothing more than the (¢it/es of local and personal acts, the 
public, general acts alone being printed in the statute books. 

Abstracts of the former sort, as we have said, are given by 
Messrs. Smith & Reed: and in Pennsylvania, where these special 
laws are according to a formula common to all, if names, dates, 
and general purpose are given, you can readily expand the act 
into legislative phase. 

We may here refer to a matter which gives to these laws a 
value not common to digests. The work is published under the 
authority of the legislature, and with the certificate of authorized 
approval by the chief justice of the state or one of his associates. 
Another valuable matter is the frequent and copious nores by 
each editor throughout the series. The annotations of the late 
judge Smith have had their test of many years, and have 
become almost “of authority.”” They have more than once, at 
least, been judicially cited, especially his note on the land law 
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of Pennsylvania. The labours of his successor, Mr. Reed, are 
no less copious and no less valuable. In the Appenprx to the 
last volume, the 10th, we find an instructive historico-statutory 
sketch concerning the abolition of slavery in Pennsylvania, a 
subject of much interest at the present time, and which we fear 
is to become of yet greater weight in the scale of our federal 
destinies. Few persons are more competent to this species of 
annotation than the learned editor. With other advantages, his 
reminiscence, extending over the course of several years, gives 
to him that concurrent or contemporary knowledge so valuable 
in unfolding the connexion and dependencies of historical things. 
Indeed, the whole editorial office has been uncommonly well 
performed, and we are sure, from some examination, that it has 
been an office of no common labour, much greater, it is ob- 
vious, than can ever bring an adequate pecuniary recompense. 
The publication, in short, has done valuable and most conve- 
nient service to the statute law of our commonwealth; such as 
it greatly needed. It deserves and should receive professional 
and public encouragement. 








IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 


[September Sessions, 1844. 
COMMONWEALTH UV. GALLAGHER. 


1. The Ist, 2d, and 4th counts in an indictment charged that the defendant, on the 
17th of January, 1841, unlawfully and fraudulently did give, enter, and file of 
record in the district court for the city and county of Philadelphia, a certain bond 
and warrant of attorney for $600 to P. D., without any consideration, and with 
intent to cheat and defraud J. M. and other of his creditors, and that the defend- 
ant did cheat and defraud the said J. M. and other of his creditors. On de- 
murrer, held, that at common law the offence was not indictable, and as it was 
charged to have been committed before the passage of the act of the 12th July, 
1842, those counts could not be sustained. 

2. The 3d count charged the defendant with conspiring, combining, and confede- 
rating with divers persons to the grand jury unknown, to give, enter, and file of 
record in the said district court, a bond and warrant of attorney for $600 to one 
P. D., without consideration, with intent to cheat and defraud J. M. and other of 
his creditors out of large sums of money, and that in pursuance of said conspi- 
racy the defendant did give, enter, and file of record in the district court, of the 
term of March, 1841, No. 17, a certain bond and warrant of attorney for $600, 
&c., and that the said J. M. was actually defrauded of a large sum of money. 
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On demurrer held, Ist, that the offence was indictable at common law, and that 
the count could be sustained; 2d, that the offence was charged with sufficient 
certainty. 


This case arose on a general demurrer to an indictment con- 
taining four counts. Three of them charged the defendant with 
giving a fraudulent bond and warrant of attorney, and causing 
the same to be entered and filed of record in the district court, 
with intent to cheat and defraud his creditors. The other 
charged a conspiracy with other persons unknown, to effect the 
same object. The charges as contained in the indictment are 
particularly set forth in the opinion of the court. 

Parsons J.: This defendant has been indicted for two 
offences in the same bill. The first, second, and fourth counts 
in the indictment charge that he unlawfully and fraudulently 
did give, enter, and file of record in the district court of Phila- 
delphia, a certain bond and warrant of attorney for $600 to 
Patrick Devine, without any consideration, with intent to cheat 
and defraud John Murray and other of his creditors; and that 
the said defendant did cheat and defraud the said John Murray 
and other of his creditors. The offence is charged to have been 
committed on the 17th day of January, 1841. 

To this indictment there has been a general demurrer, and 
the question raised relative to these three counts is, whether 
before the passage of the act of the 12th of July, 1842, the giv- 
ing of a judgment bond by the accused, with a view to defraud 
his creditors, is an indictable offence in this state. The counsel 
for the commonwealth claim that it is indictable at common 
law—that this is a crime of cheating by false pretences, of which 
the defendant can be convicted, not by virtue of any statute in 
force in this state when the act was done, but upon the defi- 
nition of this offence as Jaid down by the writers upon criminal 
law in England, and which principles have been adopted in 
Pennsylvania. None of the British statutes in relation to the 
crime of obtaining goods under false pretences are in force here. 
Prior to the passage of the act of 1842, all accusations of this 
description were determined strictly upon common law prin- 
ciples, and we must take these for our guide in deciding this 
cause. 

Mr. Chitty says, “whatever doubts might have been enter- 
tained from the confusion of the earlier cases, it seems now to 
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be settled that at common law no mere fraud, not amounting to 
felony, is an indictable offence, unless it affects the public.” 3 
Chitty 756. 

Lord Mansfield observed in a celebrated case, 2 Burr 1125, 
that “an offence to be indictable must be such an one as affects 
the public;’’ and he instanced the use of false weights and mea- 
sures in the general course of dealing, fraud by means of false 
tokens, and a conspiracy to cheat, which is in itself a distinct 
offence. At a subsequent period the same principles were laid 
down by Mr. justice Buller. See 3 T. R. 104. In the case of 
Rex v. Channell, 2 Strange 794, on an indictment against the 
defendant, for that he keeping a common grist-mill, and being 
employed by one Bane to grind three bushels of wheat, he did 
vi et armis illicite take and detain forty-two pounds weight of 
the wheat. Upon a demurrer, judgment was given for the 
defendant, it being a matter of a private nature for which an 
action would lie. 

From a careful examination of the ancient and modern cases, 
the most accurate definition of cheats and frauds punishable at 
common law is this: “ The fraudulent obtaining the property of 
another by any deceitful and illegal practice or token (short of 
felony), which affects or may affect the public.’’ Another class 
of cases have been determined, which tend to show that a cheat 
or fraud, effected by unfair dealing and imposition on an indi- 
vidual in a private transaction between the parties, cannot be 
the subject of an indictment at common law. There is still 
another kind of cheats and frauds which are indictable at com- 
mon law, and they generally are those which are directed 
against the public justice of the country. Judicial acts done 
without authority in the name of another are cheats of this des- 
cription; but in order to accomplish the object designed, it is 
generally by a false personating some one in the transaction. 
And a precedent for an indictment is found in the Cro. C. 
Companion 78, against a married woman for pretending to be 
a widow, and as such executing a bail bond to the sheriff for 
one arrested in a case which was bailable. The cause, it seems, 
was decided upon the ground that it was a fraud upon a public 
officer in the course of justice. And in the case of Rex v. 
Mawly, lord Ellenborough said, “he had not the least doubt that 
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any person making use of a false instrument in order to pervert 
the course of justice was guilty of an indictable offence.” 

Our inquiry on this occasion will be, whether this case comes 
within either of the above rules. I am of the opinion that it 
does not. The giving of this judgment bond could not have 
any effect upon the public generally or the community at large. 
The tendency of the act was only to defraud John Murray and 
some individual creditors of the accused. The act was legal as 
between Devine and Gallagher, and binding upon the latter. 
The contract could be legally enforced against the accused, and 
he is bound to pay the debt. He could thus assume the obli- 
gation, and the public have no right to complain. Those who 
have given credit to Gallagher only are affected, and their indi- 
vidual interests alone are injured. J¢ is strictly a private 
transaction—a contract which the creditors could render void, 
and that by a civil proceeding. It is in principle like the case 
where one sells personal property, and the vendee suffers the 
vendor to retain the possession. Our supreme court, in the case 
of Clow v. Woods, Babb v. Clemson, and numerous other cases 
which might be cited, have styled it a fraud in law. The con- 
tract is valid between the parties, and the title has completely 
passed; yet from reasons of public policy, so far as the rights of 
creditors and third persons may arise, the ownership of the 
chattels is adjudged to remain in the vendor. This class of cases 
are very numerous among the people; the right of property often 
comes before judicial tribunals for adjudication, yet I never 
heard of an indictment against the vendor for cheating under 
false pretences. 

How often it is that a father conveys to a son his real estate 
when in embarrassed circumstances, with the hope of enjoying 
some future benefit thereby, trusting to the filial affection of the 
child to re-convey or give him the use of the same in the decline 
of life. The deed is delivered and recorded, often the possession 
surrendered, but no consideration has passed; the sole object is 
to hinder, delay, and often to defraud creditors, yet I imagine 
no case can be shown in Pennsylvania where the grantor has 
been held responsible in a criminal court. The deed is valid 
as between father and son, the title of the grantor is divested as 
between the parties, the conveyance binding in law as to them, 
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but being without consideration, it is void as to creditors and 
liable to be seized for the debts of the grantor. 

Mortgages are often given to deceive and defraud creditors, 
upon the real estate of one in failing circumstances, yet whoever 
heard of a mortgagor being held liable in a criminal court for 
such an act? It is difficult to distinguish between a mortgage 
and judgment bond in the application of these principles. Acts 
like those are morally wrong. Such conduct is dishonest and 
fraudulent but not felonious, nor do they affect the public gene- 
rally, but simply deprive individuals of that which is justly 
their due. They do not affect the health, nor impair or abridge 
the public in the enjoyment of any right, nor take away any 
privilege which the community can claim as associated in one 
common bond of union; nor do the people generally feel any 
greater interest in the matter than the violation of any other 
valid contract, only so far as the moral e‘fect is injurious to 
society. It is not a “deceitful and illegal practice or token, 
which affects or may affect the public.’ Hence the offence is 
not punishable by indictment, but the parties are left to take 
their remedy in a civil court. 

But it has been contended in argument, that as this bond was 
entered of record, the aid of a judicial tribunal was invoked, 
therefore it is a cheat leveled against the public justice of the 
country; hence an indictable offence. 

But I think this indictment does not come within that class of 
cases. There is no false personating of an individual, no falsi- 
fying of any instrument to be put upon record. The bond is 
genuine, and was executed by the obligor whoever he may be. 
It is a contract which may be enforced by process of the court 
against the party who gave it. The contract for the payment 
of money is binding on him, whatever may be its validity as to 
third persons. It is not “a false instrument in order to prevent 
the course of justice,’ only as the same may incidentally affect 
the rights of others. A mortgage or deed given without con- 
sideration, and with an intent to defraud creditors, is put upon 
record; yet will it be seriously contended that an act like this is 
leveled against the public justice of the commonwealth, so as 
to make it an offence indictable at common law? I think not. 
And there is little difference in effect (from the entering of a 
judgment and bond with a warrant of attorney, and the record- 
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ing of a deed or mortgage), upon the general administration of 
justice. The sanctity of a public record is not affected thereby. 
There is no falsifying of any paper to be put on record; no false 
representation of one person for another, or imposing upon an 
officer. In short, no act is done in which the people have any 
interest. It only affects the rights of one or more individuals, 
for which they have an ample civil remedy. It is the opinion 
of the court, that the offence as charged in these three counts 
would not make the accused amenable to the criminal law of 
the state where the act was done. 

But the third count is of a different kind. It charges the 
defendant with conspiring, combining, and confederating with 
divers persons whose names to the jurors are unknown, to give, 
enter, and file of record in the district court for the city and 
county of Philadelphia, a bond 1nd warrant of attorney for $600 
to one Patrick Devine, without consideration, with intent to 
cheat and defraud John Murray and other of his creditors to the 
jurors unknown, out of large sums of money, and that in pur- 
suance of said conspiracy the defendant did give, enter, and file 
of record in the district court to the term of March, 1841, No. 
17, a certain bond and warrant of attorney for $ 600 &c., and 
that said John Murray was actually defrauded out of a large 
sum of money. 

Two positions have been taken by the counsel for the defend- 
ant in support of the demurrer; Ist, that this is not such a con- 
spiracy as is the subject of indictment; and secondly, that ad- 
mitting that a count for conspiracy could be sustained, the offence 
is not charged with suflicient certainty, nor in a manner so clear 
in pleading that the accused can be called upon to answer it 
before a jury. 

It has perhaps wisely been said by judges, that it is difficult 
to define the offence of conspiracy at the present day by any 
plain fixed rule, so that all cases which may arise will be em- 
braced in terms so unambiguous that it will be intelligible to the 
minds of those who read the law. Certain it is, the application 
of this offence to the cases which have arisen, is far more exten- 
sive at this period than in the days of the early writers upon the 
common law; and it is equally clear that most of the judges both 
in England and this country unite in remarking, that the doc- 
trines in relation to this crime have been carried quite fax 
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enough; and this court are not disposed to extend them, but to 
confine our opinions upon every case which comes before us to 
those rules which have been laid down by judges who have 
lived before us, and those principles advanced by the court of 
last resort in Pennsylvania. 

I think it will be found on an examination of the best English 
authorities, that all combinations or confederacies wrongfully to 
prejudice another, whether the intention is to injure his property, 
his person, or his character; or where the act does not tend to 
the wrong of particular individuals, but is calculated to injure 
public trade, to affect public health, to violate public police, to 
insult public justice, or to do any act in itself illegal, are misde- 
meanors, and by the common law adjudged conspiracies. 

In the case of the Commonwealth v. Carlisle, chief justice 
Gibson says, “ A combination is a conspiracy in law, whenever 
the act to be done has a necessary tendency to prejudice the 
public or oppress individuals, by unjustly subjecting them to the 
power of the confederators, and giving effect to the purposes of 
the latter, whether of extortion or mischief.’’ And in the case 
of the Commonwealth v. Mifflin, 5 Watts & Serg. 462, the 
same learned judge speaks of two kinds of combinations which 
are the subject of indictment, confederacies to do a private 
wrong, and confederacies to do a public mischief. In that case 
it was held, that a confederacy to assist a female infant to escape 
from her father’s control, with a view to marry her against his 
will, was indictable as a conspiracy. 

From a careful examination of the authorities, I am of the 
opinion that a combination to cheat and defraud one’s creditors 
or any of them, by means of a judgment bond, where the 
design, object, and intention was solely for that purpose, is a 
conspiracy, although the giving of the bond and placing it upon 
the record is not an indictable offence. It seems to be within 
that class of cases mentioned by the court in 2 Burr 993 and 3 
Burr 1321, where the offence depends on the unlawful agree- 
ment and combination, and not on the act which follows it, 
although the latter may be often adduced as evidence of the 
former. 

The last case above mentioned was an indictment for two, 
conspiring to charge one with having taken a quantity of hair 
out of a bag which was contained in a number of bales, and 
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afterwards exacting and receiving money and a promissory note 
from the prosecutor to settle the matter; and the court there said 
that the gist of the offence was in the unlawful conspiring to 
injure a man by a false charge. On the facts as set forth in 
the fourth count, the crime is in the confederacy to defraud 
Murray. It is “wrongfully to his prejudice.”’ It is caleulated 
to oppress an individual, defrand him of his right of property, 
and work to hima mischief which renders the offenders criminal 
in the eye of the law. It is equally true, that there are many 
cases where an act done by an individual does not expose him 
to an indictment, yet when done by a combination with others 
subjects him to a prosecution. 

It is said to be an offence for workmen of any particular trade 
to refuse to proceed with their labour, unless they receive an 
advance of wages; yet it is equally clear that any one of them 
singly might form and act upon such determination; but it 
becomes criminal when it follows from a plan preconcerted and 
combination formed among many. So, likewise, there are cases 
in which the act may be morally criminal and dishonest, yet it 
does not become illegal so as to expose the individual to an 
indictment except on the ground of conspiracy; one who is 
guilty of orally uttering slanderous words against his neighbour 
cannot be indicted for it, but where two or more unite in a 
scheme to blast and destroy his character, all thus engaged can 
be prosecuted for a conspiracy. 1 Lev. 62; 1 Ventr. 304. 

And in the case now before us, no one can doubt but that it 
is morally wrong for one to dispose of his property with a view 
of cheating his creditors, yet I think it has been clearly shown 
such an act does not subject the offender to an indictment. But 
when a combination is formed to cheat and defraud an indivi- 
dual creditor or a number of creditors, it falls within those cases 
which are conspiracies, as defined by our law writers. The 
combination is illegal. The offence is completed by the con- 
federacy, and the act to be done or performed is injurious to the 
legal rights of an individual, which produces to him a great 
mischief, oftentimes a serious injury. And all such agreements 
are unlawful upon which generally the offence depends, and 
not simply the act which follows it. 

The second ground assumed by the counsel in argument 
against this count is, that the offence is not charged with suffi- 
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cient certainty; that it is averred that the defendant conspired 
to give a certain judgment bond, without stating whether it 
was the bond of the defendant, that of one of the confederators, 
or that of a third person. 

I admit that this count is inartificially drawn, but I cannot 
say that it is so entirely defective as to induce the court to reject 
the evidence offered under it, or to charge a jury that a verdict 
could not be sustained upon it. It is alleged in argument, that 
the bond given was that of the defendant; if so, why not say 
that he gave Ais judgment bond for the purpose, &c. But in 
charging the overt act, the court, term, and number are men- 
tioned, and it is contended that this record makes the averment 
clear to a common intent. 

The rule of pleading familiar to almost every lawyer is, that 
certainty to a common intent is required, and where such is the 
case the court will presume in favour of the pleader, every 
proposition which by reasonable intendment is impliedly in- 
cluded in the pleading though not expressed; and where words 
are made use of which admit of a natural sense and also of an 
artificial one, or one to be made out by argument or inference, 
the natural shall prevail. Plowd. 102; Co. Litt. 303; Archb. 
16. Perhaps this rule strictly applied might save the pleader’s 
statement of the offence in this count; but I shall not stop to ex- 
amine the curious learning on pleading under this head, for I 
think another rule quite as applicable to this case. 

It is said that in a case of conspiracy to defraud a person of 
goods, it is not necessary to describe the goods as in an indict- 
ment for stealing them; stating them as “divers goods,” has 
been holden sufficient. 1 Chitty Rep. 698. The reason is, that 
the crime consists, as before observed, in the conspiring, and the 
overt act is evidence of it. And it is said the means need not 
in general be stated, except where they alone render the design 
illegal. 2 Leach 796. 

In treason, (letters or other written instruments laid as overt 
acts,) it is sufficient to set forth the substance of them; for 
the gist of the offence is the compassing, &c., and the overt acts 
but proofs or evidences of it. Fast 194; 4 St. Tr. 411; Arch- 
bold 18. In this count, the defendant is charged with conspiring 
with others to cheat and defraud his creditors. The means 
averred to accomplish it are the giving of a judgment bond with 
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warrant of attorney, and that it was entered of record; the 
number and term of the suit is clearly set forth. This is a 
general description of the offence, and while it must be admitted 
that it would have been better to have averred by whom the 
judgment bond was given, yet by the manner in which it is 
stated and the substance of the instrument being set forth, the 
record could be given in evidence under this count. I think it 
is described with sufficient certainty to sustain a count of con- 
spiracy; and we might say that it is sufficiently certain by a 
reference to the record, which will make the fact certain. 

When the matter is so stated as to make it clear, and ina 
way which gives full notice to the accused, it has always been 
held sufficient. I think in this case the party is so fully apprised 
of what he is ealled upon to answer, that he could be fully 
prepared to rebut the evidence which would be adduced against 
him. If a verdict was rendered against him, the offence is so 
clearly set forth that the court would be justified in passing ‘a 
sentence. 

Hence we render judgment in favour of the defendant on the 
first, second, and fourth counts, and against him on the third 
count, with liberty to plead the general issue to it if he should 
be advised so to do. 

H.. Hubbel, for commonwealth. Doran and St. G. Camp- 
bell, for defendant. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


VERNOR’S EXECUTORS VU. FISHER AND OTHERS, 


1. Devise of two-thirds of a plantation, to the two daughters of the testator’s de- 
ceased brother. There were three daughters. Held, that the devise was not void, 
but was to be construed as being to all the daughters; the circumstances explain. 
ing the ambiguity, making it evident that such was the intention of the testator. 


This case involves a question of great difficulty. The argu- 
ment in the district court was very elaborate; and after the 
judgment was rendered, the devise was submitted to one of the 
most able and distinguished jurists! in the United States. He 
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was of opinion, that it could not be maintained, but that it must 
be declared void for uncertainty. The cause was removed by 
writ of error to the supreme court, where it was fully discussed; 
but after holding it under advisement for a year, the judges or- 
dered a second argument, and, this being heard, they affirmed 
the judgment of the district court. The following opinion ex- 
plains, at large, the grounds of that judgment, with a sufficient 
reference to the admitted facts to render it unnecessary to prefix 
the case stated. 

Hayes, president: The question in this case, is whether the 
devise, in the first item of the last will and testament of Benja- 
min Vernor, deceased, unto the two daughters of his deceased 
brother John Vernor, and unto John T. Vernor the grandson 
of his said brother John Vernor, deceased, of his plantation or 
tract of land, whereon he the testator then lived &c., is a void 
devise, so far as regards the daughters of John Vernor, or not. 
This is a case of latent ambiguity. It is proved that John Ver- 
nor’s daughters, were three in number, namely, Martha wife of 
William Hilton, Margaret widow of Charles D. Cooper, and 
Mary widow of John Cuyler. What then, was the intention of 
the testator, in devising to the two daughters of his deceased 
brother John? Did he intend a benefit to all the daughters of 
his brother, or did he intend to give the two-thirds of his plan- 
tation in this way, if it could be so given, or otherwise not to 
give it at all? The original notes of the testator’s instructions 
to the scrivener, are made a part of the case, and materially 
elucidate the obscurity of this devise. 

The testator begins the instructions, of the 8th of February, 
1830, thus: “To John T. Vernor of Albany, the grandson of 
my brother John Vernor, my plantation with the buildings 
and appurtenances, containing upwards of 200 acres more or 
less, in Leacock township, Lancaster county, adjoining lands of 
Thomas Lyon, John M’Casky, Thomas Lyon and others, to 
hold to him the said John T. Vernor, his heirs and assigns for- 
ever. This land I got by my father, John Vernor’s will.” 

He next bequeaths a legacy of 8000 dollars to James V. 
Henry, son of his deceased sister Elizabeth, and then bequeaths 
to Robert Clinch, son of Benjamin Vernor Clinch, and grandson 
of his sister Hannah, 4000 dollars. 

He thus gives, in these first three clauses of his original in- 
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structions, the bulk of his estate to certain descendants of his 
brother John and of his sisters Elizabeth and Hannah; and in 
giving his plantation, his homestead, to John T. Vernor, the 
grandson of his brother John Vernor, he subjoins the remark: 
«“ This land I got by my father John Vernor’s will.’”’ The only 
alteration, which he subsequently made, in this disposition of 
his estate among his relatives, was in the first clause;—the de- 
vise of his plantation, and his instructions concerning it, the 
scrivener thus noted, a few days before the will was made: 
«“ The plantation given in my will to John T. Venor, I revoke 
the devise thereof: and now give the same to the two daughters 
of my brother John Vernor, deceased (aunts of the said John 
T.), and to the said John T. Vernor, their heirs and assigns for- 
ever; to wit, each to have one undivided third part thereof.’’ 
This altered devise was drawn out in the will, in the following 
words: “Item. I give and devise unto the two daughters of 
my deceased brother John Vernor, and unto John T. Vernor 
the grandson of my brother John Vernor, deceased, my planta- 
tion or tract of land whereon I now live, situate in Leacock 
township in the county of Lancaster, adjoining land of Thomas 
Lyon, John M’Casky, Thompson Jacobs and others, and the old 
Philadelphia road, containing upwards of 200 acres, should it 
be more or less, to have and to hold the same to them the two 
daughters of my deceased brother John Vernor, and to the said 
John T. Vernor, their heirs and assigns forever, in fee, that is 
to say, each of them to have an equal undivided third part 
thereof.” 

It does not appear, that the testator was personally acquainted 
with these daughters. Mr. Moore states, that he had a perfect 
and distinct knowledge that his brother John had three daugh- 
ters living in 1829. He does not however, say, that Benjamin 
Vernor ever saw them, or any of them, and it is inferable from 
his testimony; and I infer, that whatever knowledge the testa- 
tor had, was derived from conversations with the witness and 
others, with respect to his family connexions. It would not be 
singular, that a man of B. Vernor’s age (about 87 or 88 years), 
should have known from the report of others in 1829, that his 
brother had three daughters then living, and yet in 1830 should 
have forgotten, that there were more than two. The probability 
of his having forgotten it, is the more reasonable, from the great 
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number of his relatives, the distance at which they resided from 
him, and his own unsocial life and temper. That he did forget 
the circumstance of the precise number of his brother’s daugh- 
ters, is evident from the phraseology used in describing them; 
for he does not describe them by their names, which, had he 
known or remembered them, he probably would have repeated: 
and having forgotten their names, it is the less strange he should 
forget their number. He does not devise to two of the daugh- 
ters of his brother, or ¢wo daughters of his brother, as if he had 
known there were more than two, and simply wished to bestow 
his bounty on two only; and not all; but, he employs the very 
phraseology he would have naturally chosen, had he supposed 
‘there were but two daughters of his brother living, and intended 
to make them devisees. “I give and devise unto the two daugh- 
ters of my deceased brother Jolin Vernor &c., to have and to 
hold to them ¢he two daughters,” &c. No fact is stated, that 
was calculated, or that tended to induce him to select any two 
of three; nor is there a word, indicating the purpose to make a 
discrimination. Had he so designed, there are many descriptive 
phrases which would have answered the end, without even 
naming his nieces: such as, “the youngest two’’—*the eldest 
two’’—or, “the oldest and youngest’’—or, “the two widowed 
daughters’’—or, “the married and elder widowed daughter’’— 
or, “the younger widowed daughter,” &c. It is impossible to 
believe, that he could have intended to exclude any one of these 
daugliters of his deceased brother from his bounty, because the 
expressions of the devise do not point to any one, to be excluded, 
nor designate the two who are to be preferred. But he devises, 
in general terms—“unto the two daughters of my deceased 
brother John Vernor,”’ &c. I take it, therefore, that no one can 
doubt, the testator was ignorant, at the time he dictated this 
devise, that there were ¢hree daughters of his deceased brother 
John Vernor then living, and that he actually believed there 
were but ¢wo. What, then, was the object of the devise in 
question? Was it to give a part of his land to all the daughters 
of his brother? Or was it to give to some fwo of them; and if 
the devise would not be valid in that way, (according to the 
argument in behalf of the plaintiffs), not to give it at all? This 
question appears to be already answered. If the testator be- 
lieved that there were but ¢wo daughters of his brother John, 
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his intention was, by this devise, to give a part of his plantation 
to all. 

There are other considerations arising out of the case, which 
make such an intention more manifest. ‘he grandson of his 
brother John was, in the original instructions given to his 
scrivener, the first and chief object of his remembrance. Upon 
him he bestows his plantation; and to the directions which he 
dictated in regard to this important devise, he adds the signifi- 
cant explanation, that this land he got by his father, John Ver- 
nor’s will. The associated, influential sentiment, is obvious: 
It is reasonable, therefore, that I should leave it to his son 
John, if he were now living; and being dead, that it should 
go to his descendants. I therefore give it to his grandson 
bearing the same name. There was an interval of four months 
before the will was drawn, and the subject of the devise appears 
to have occupied his attention in the meantime. Other reflec- 
tions arose. If it was reasonable, that he should leave this 
plantation to his brother John, were he living, was it reasonable 
that he should pass by his brother John’s daughters, his imme- 
diate living descendants, and give it all to a grandson? He 
came to the conclusion, that it was not; and the result was, that 
these daughters became collectively, instead of John T. Vernor, 
the principal objects of his bounty—for he devises to them first, 
and gives them two-thirds of his plantation. Another consider- 
ation makes it plain, that the change in the disposition of his 
homestead, was not occasioned by any diminution of regard for 
or confidence in John T. Vernor; for, in the second instructions 
given to the scrivener, in which the devise is thus altered, he 
makes John T. Vernor one of the executors of his will, in the 
place of James Buyers, who was originally nominated. In dis- 
tributing his estate among his relations, the testator’s memory 
seems to have clung to his brothers and sisters. Thus in the 
three items, in which he gives the great bulk of his property to 
them, he in each instance designates the objects of his bounty, 
by their relationship to his brother John and his sisters Eliza- 
beth and Hannah. It is true, that in all the other instances, he 
likewise names the particular objects; which is a persuasive 
circumstance to show, that he omitted the names of his brother 
John’s daughters, only because he was unacquainted with them. 
With respect to the devise in question, the important considera- 
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tion with the testator apparently, was to give to the daughters 
of his brother, not on account of their personal qualities, names, 
particular situation, supposed number, fortune, or condition, 
but, as the daughters of his deceased brother John. This was 
the prominent idea, and it is inconsistent with the supposition 
of an intent to bestow his bounty upon two of those daughters, 
in exclusion of a third. Add to these considerations, the utter 
improbability that such a man as Benjamin Vernor, had he 
known that there were three daughters of his brother John then 
living, would, in disposing of what he must have considered the 
most precious part of his estate—his mansion farm—and which 
was in fact the most valuable portion, give it to two of those 
daughters, without designating which, in terms so uncertain as 
to render the whole devise a mockery, and it must be perfectly 
clear to every mind, that he intended to devise the two-thirds 
of his plantation to all the daughters of his brother John, though, 
at the same time, he believed there were but two. 

The distinction taken in some of the English cases between a 
bequest of personal property and a devise of real estate, with 
reference to the means of ascertaining the testator’s intention, 
has nothing to sustain it, except the relics of that inordinate re- 
gard for the latter species of property, which arose out of the 
feudal tenures, and which once deemed all jurisprudence as sub- 
servient to its uses. ‘The reasonableness of the distinction, has 
been questioned in England, on principle; and as the object in 
each case, is the ascertainment of the real situation and intention 
of the testator, it is admitted to be difficult to conceive, that there 
should be any diversity as to the means. Starkie on Evid., Pt. 
4, p. 1699. In other English cases of devise, I do not find, that 
this distinction has been noticed, but the construction has been 
freely aided by extraneous parol evidence. In Goodtitle v. 
Southern, the devise was, of “all that my farm, lands and here- 
ditaments called Trogue’s farm, situate within the parish of 
Darley in the county of Derby, now in the occupation of A. 
Clay, unto my brother John Southern and to his heirs and as- 
signs forever.”” Lessor of the plaintiff claimed under the resi- 
duary clause in the will, which it was admitted would entitle 
him to the premises in question, provided they did not pass to 
the defendant under the above devise. It was proved that 
Trogue’s farm was in the occupation of A. Clay; but the closes 
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in question were not in his occupation, but in the occupation of 
M. Marsden; and in order to show, that they were not parcel of 
Trogue’s farm, and that the testator, Richard Southern, did not 
take them as such, the will of one Houghton was produced, 
which contained the following devise to Richard Southern: 
“Also all that piece or parcel of ground, situate in the liberty of 
Wansley in the parish of Darley, commonly called or known 
by the name of Trogue’s, otherwise Trough’s pasture, called by 
the name of Dale closes.’”? Richard Southern, when he became 
entitled to the land under Houghton’s will, let two closes to 
Marsden, and evidence was offered of payment of rent by Mars- 
den to Southern, in order to show that the latter knew in whose 
occupation the land was. On the part of the defendant, a notice 
to quit was proved, which had been given to Marsden by Rich- 
ard Southern, a few months before the time of making his will; 
which notice was in these terms: “I do hereby give you notice 
to quit and deliver up the possession of all my lands belonging 
to and called Trogue’s farm, situate in the parish of Darley, 
now in your possession, on or before Ladyday next.”’ This 
evidence was objected to by the counsel for the plaintiff; but 
was received on the trial. The point as to its admissibility, was 
afterwards argued in the court of king’s bench, where it was 
decided that the evidence was admissible. This, it will be ob- 
served, was a case of real estate; and the question was, whether 
the devise of two certain closes should go to the testator’s bro- 
ther, or to the residuary devisee. It was consequently, a ques- 
tion affecting the quantity of estate devised to John Southern; 
in short, whether he should take Trogue’s farm, with these two 
closes or without them. So far from confining the parties to 
the terms of Richard Southern’s will, in order to ascertain the 
testator’s meaning, the court permitted them to go into another 
will, to see how and with what parcels, Trogue’s farm was de- 
rived to Richard Southern. They were also permitted to prove, 
that he let those closes to Marsden, and that Marsden paid him 
rent. The only evidence which seems to have encountered ob- 
jection, was that of the notice given by him to Marsden, to quit, 
a few months before the will was made; and that, too, was ruled 
in the king’s bench to have been properly received. 1 Maule & 
Selw. 299; Ram on Wills 39. I have quoted this case some- 
what at large, because it wholly passed over the distinction re- 
VOL. IV.—NO. II. 7 
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ferred to concerning real estate, without the least regard, and 
because it meets an objection of the plaintiff’s here, in which is 
said to consist the stress of their case, viz. that parol evidence 
cannot be received, to change the quantity of the estate or to 
alter it. In the case cited, such evidence was received, and for 
the very purpose of changing the quantity of the estate specifi- 
cally devised, that is to say, of making the estate of John Sou- 
thern greater or smaller, according to the construction to be 
founded thereon. And the case may be the more appropriately 
referred to here, since the interest of the specific devisee was 
controverted in it by the residuary devisee, just as, in the case 
before us, the residuary legatees contest the right of the daugh- 
ters of John Vernor under the first specific devise in the will of 
Benjamin Vernor. ‘That appears indeed, to have been a case 
which would furnish much stronger ground than the present, 
for the objection to parol or extrinsic evidence introduced with 
a view of affecting the quantity of the estate devised, because 
there the doubt vibrated (if I may so speak) directly between 
the specific and residuary legatee; it being admitted, that if the 
two closes did not pass to the former by the devise to him, the 
latter was entitled. Here, the question is more complicated ; 
and the result would be different, should the plaintiffs succeed. 
In that event, the whole devise to the daughters of John Vernor, 
must be declared void; and then the property, as the plaintiffs 
contend, does not pass to the residuary legatees, but to the ex- 
ecutors, that they may sell the same and convert the land into 
money, under the general residuary clause. Now, if there is 
any one thing more abhorrent than all others, in the interpreta- 
tion of last wills and testaments, it is the necessity of pronounc- 
ing a devise void: “for a devise is never construed absolutely 
void for uncertainty, but from necessity.”? To prevent this, 
every effort is to be made to extract the purpose and design of 
the testator from all and every part of his will; and “if there be 
a possibility to reduce it to a certainty, the devise is good; for 
the testator must be taken to mean something,”’ says lord chan- 
cellor Cowper, “if it can, nor must the words of the will be 
void, if they can have effect by reasonable construction. 1 Atk. 
411; 4 Back. Abr. 334. 

It is to give effect to the language of the testator, that extrinsic 
evidence is resorted to in any case. In lord Cheyney’s case (5 
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Rep. 686), in Beaumont ». Fell, 2 Peere Williams 140, in Good- 
title ». Southern, 1 Maule & Selw. 299, unless the evidence had 
been admitted, the wills could not have taken effect. But where 
the will can have an effective operation without the evidence of 
extrinsic circumstances, such evidence has always been ex- 
cluded. This is the intelligible line of distinction, which has 
been drawn in the modern English cases (see Doe lessee of sir 
A. Chichester v. Oxenden, 3 Taunt. 147), and which is founded 
on the solicitude ever felt to give effect to the testator’s inten- 
tions, that every part of his will may if possible stand. But it 
is not to be forgotten, that the question as to the admissibility 
of testimony to explain this will, does not directly arise in the 
present cause; for all the facts are agreed on between the par- 
ties in the case stated, and the true and only question is in rela- 
tion to their effect. 

The devise in itself is free from ambiguity. But the plaintiffs 
introduce testimony out of the will to prove, that at the time 
the will of Benjamin Vernor was made there were three 
daughters of his deceased brother living; and having thus 
shown a latent ambiguity, they contend that the devise is 
incurably defective, because the subject is real estate; though 
they admit that if personal property, no matter to what amount 
had been given in the same terms, the defect might according 
to the authorities be remediable. Having already spoken of 
this distinction, as it appears to have been recognised in some 
English cases, I will only add that it is not likely to obtain in 
Pennsylvania, where the freedom of alienation, liability for 
debts, and equality of distribution of real estate, place it in the 
same scale of dignity and consequence with personal property. 
There being no question concerning the admissibility of any of 
the evidence incorporated in the statement of this case, and the 
intention of Benjamin Vernor being indubitable to give a por- 
tion of his plantation to all the daughters of his brother John, 
shall it not prevail in the construction of his will? The intention 
of the testator, said M’Kean c. j. in Rustin’s executors v. Rustin, 
2 Dall. 244, shall govern the construction of a will in all cases, 
except where the rule of law overrules the intention; and this 
is reducible to four instances: 1. When the devise would make 
a perpetuity; 2. When it would put the freehold in abeyance; 
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3. When chattels are limited as inheritances; and 4. Where a 
fee is limited on a fee. 

The present case is within none of these exceptions. It isa 
mere mistake of the testator, with respect to the number of his 
brother’s daughters, Similar mistakes have often occurred, and 
have always been corrected in the construction of devises and 
bequests. In Campbell v. French, 3 Ves. 321, where a testator 
by his will gave legacies to A. and B., describing them as grand- 
children of C., and their residence in America, and by a codicil 
he revokes these legacies, giving as a reason that the legatees 
were dead; but that not being true, it was held that the will 
was not revoked, and that they were entitled to the legacies 
upon proof of identity. So where the residue of 3 per cent. 
annuities was given to the two daugliters of A.,and A. had 
three daughters, they a//on the ground of mistake were decreed 
to take equal shares. This was the case of Stebbins v. Walker, 
2 Br. C. R. 85. The gift was in trust to pay the same unto and 
between the two daughters of T. S. in equal shares and propor- 
tions during their lives, and if either of them should die, then 
to pay the whole to the survivor during life, and in case both 
should depart, the whole was to fall into the residue. T.S. had 
three daughters, and it was held that a// the daughters should 
take. Mark here, the various phrases indicating an intention 
to give to ¢wo only: as, “between the ¢wo daughters of T. S. in 
equal shares; and if ether of them should die, the whole to the 
survivor; and in case both” &c. Observe too, that the conse- 
quence of decreeing to all was to divide the fund into ¢hree 
parts instead of ¢wo; in other words, to alter the amount of the 
legacy to each of the legatees. So in Tompkins v. Tompkins, 
cited in 2 Ves. 564, where the testator gave to the /Aree children 
of his sister £50 each; the sister had four children, and they 
were ail let in. In Sleech v. Thorington, the bequest was to 
the ¢wo servants that should live with the testatrix at the time 
of her death, £100 new S. S. stock, to be equally divided 
between them. In fact, she had but two at the time of making 
the will, and afterwards took another who lived with her at the 
time of her death: adjudged, that the ¢hird servant was entitled 
to an equal share with the other two. If A. devise lands to the 
eldest son of J. S., by the name of William, when in truth his 
name was ndrew, the devise is good. Equity Ca. Abr. 212. 
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So is a devise to Robert, earl of, &c., though his name was 
Henry. Co. Litt. 3. And the wife of J. S., earl of P., dean of 
D., &c., may take by such name, though the Christian name be 
mistaken, for there can be no doubt who was meant by such 
name. Co. Litt.; 3 Hawk. Abr. So where a devise was to 
Margaret, daughter of W. K., and her name was Margery, it 
was held that she should take thereby, guia constat de persona, 
by the description. 1 Freeman 293. Devise of all the testator’s 
lands to one of his cousin Nicholas Ambherst’s daughters, that 
shall marry a Norton within fifteen years. Testator dies. N. 
Amherst had three daughters, one of whom married a Norton 
within the fifteen years, Held, that this is a good devise to her 
notwithstanding the uncertainty, and that the law supplies the 
words—who shall first marry. Raymond 82, Bate v. Amherst. 
If a man had devised land to Alexander Nowal, dean of St. 
Paul’s, and to the chapter there and their successors, and Alex- 
ander Nowal had died and a new dean had been made, and 
afterwards the devisor had died, the land would have vested in 
the new dean and chapter; and yet it would not have vested 
according to the words, but according to the inéent, for the 
chief intent was to convey it to the dean and chapter and their 
successors forever; and the single person of Alexander Nowal 
was not the principal cause, though it might have been one of 
the causes of the devise. Viner’s Abr. title Devise, W. C. pl. 
4; Plowd. 344. 

I shall conclude this citation of cases, which all go to illustrate 
the principle so emphatically laid down in Findlay v. Riddle, 3 
Binn. 149, that the intention of the testator has always been 
deemed the first, great, leading, fundamental rule of the con- 
struction of wills, with Ungly v. Peale, 2 lord Raymond 1312, 
a case which was first determined in the C. P., whose judgment 
was afterwards affirmed on a writ of error in K. B., and which 
strongly sustains the point that a devise is good if there be a 
possibility to reduce it to a certainty, and is never construed ab- 
solutely void for uncertainty but from necessity. A house at 
Ludgate was devised “to S. and his brothers successively for 
their lives,’’ and the testator, after mentioning another matter, 
went on to say: “ And as for my house at Ludgate, I do not 
leave it to S. nor his brothers, afore to be entered on and enjoyed 
till one month after their marriages.”’ S. had at the time the 
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will was made two brothers, R. and O.; S. was the eldest, R. 
the second, and O. the third son. R. died in the lifetime of S. 
and O. The question was, whether this was a good devise, or 
void for uncertainty? And it was argued against the devise, 
first, that it was void for uncertainty, by reason of the word 
successively, not showing which should take first and which 
second, in succession; secondly, that the condition in relation to 
the marriage made it more uncertain, for till marriage none 
could take; and suppose the second brother had married, and 
neither of the other two, who must have taken? © Certainly 
none of them: for if he that was married should take first, then 
that would overthrow the other construction of successive, that 
the oldest (and only brother named) should take first, then the 
second, and then the third. Sed per totam curiam, the will 
was good and certain enough: for being in the case of brothers, 
the common law was a guide to the exposition of the word 
successive; viz. that the eldtst should after his marriage enjoy 
it first for his life, and then the second, and then the third; and 
the court agreed that the clause about marriage made no altera- 
tion in the exposition of the will, but only added a restriction to 
the devise which before was general, and therefore if the second 
-son had married before the eldest, yet he could not have taken 
by this devise. 

Had the devise of Benjamin Vernor to the two daughters of 
his deceased brother John Vernor, and to John T. Vernor the 
grandson, been a joint devise, there might have been more room 
for doubt, as the effect of its being declared void with regard to 
the daughters, would in that case have been to pass the whole 
plantation to John T. Vernor, which was the testator’s original 
intent. But as the two-thirds of this estate, if the devise to the 
daughters of John Vernor be void, will go, according to the 
plaintiff’s counsel, to the executors to be sold, or according to 
the defendant’s counsel, to the heirs at law in general, it is im- 
possible to doubt that such a disposition of the chief portion of 
his mansion farm would have been most abhorrent to the feel- 
ings, as it was alien from the thoughts of Benjamin Vernor. 

The review of the whole case convinces me, 1. That Benjamin 
Vernor intended to devise his plantation to the immediate des- 
cendants, i. e. the daughters, and all the daughters of his deceased 
brother John Vernor, and to John T. Vernor, grandson of his 
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said brother; 2. That there being three of those daughters, the 
testator in devising to “the two daughters” was merely mis- 
taken as to the number, but that his chief and indeed only inten- 
tion with respect to this part of the devise having been to give 
to the daughters of his brother, it is the duty of the court so to 
construe the will as to carry into effect such intention, which 
can only be done by letting in the third daughter. I accord- 
ingly decide that all the daughters of John Vernor are under 
this devise entitled, and that judgment be rendered for the 
defendants. 
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IN THE COURT OF COMMON PLEAS OF CHESTER 


COUNTY. 
{January, 1844. 


DUFFIELD AND WIFE, LATE MARIA SHALLCROSS, UV. MORRIS, EX- 
ECUTOR OF MORRIS, 


1. Where by a will an aggregate fund is directed to be divided among individuals, 
nominatum, in certain proportions, they will take no more than that proportion, 
though this may leave a part of the fund undisposed of. 

2. Where a residue is given, every presumption is to be made that the testator did 
not intend to die intestate. 

3. But if he has failed to make a disposition of any part of his estate, it is an intes- 
tacy as to that part. 

4. A court of construction is not at liberty to go outside the will to supply an 
omitted intent. But to give effect to a general intent, when once discovered, 
words will be added, altered or rejected. 

5. In such a case, a mere probability is insufficient to rebut the presumption against 
intestacy: It ought to be certainly shown, the testator intended to do something 
he has not done. 

6. Where there are words of disposition, the safest course is to abide by them, even 
though there be doubts arising from the face of the will, involving a supposed 
oversight or mistake of the testator. 

7. By a residuary clause beginning, “And all the residue and remainder of my 
estate wherever found,” a testator directed the residuum to be divided into 22 
shares and distributed among 14 persons, nominatum, in certain proportions of 
shares to each, making in all 20 shares. Held, that the whole residue passed to 
the persons named. 

8. Such a mistake may be corrected by striking out a word or words. 


The following case was stated, for the opinion of the court. 

Samuel Morris late of the township of London Grove in the 
county of Chester, died in the year 184 , having first made his 
last will and testament, in writing duly proved and remaining 
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on file in the register’s office of said county (prout copy hereto 
annexed, which is to be taken and considered as a part of this 
case), whereby amongst other things he gave and devised as 
follows : 

“And all the residue and remainder of my estate of every 
description and wherever found, I order and direct to be divided 
into twenty-two shares and divided as follows, to wit: Samuel 
Morris four shares, Doctor Morris Shallcross four shares, Mor- 
ris Jackson one share, Hannah M’Caully one share, to be se- 
cured as her legacy hereinbefore mentioned, Joseph Shallcross 
one share, to be secured as his legacy hereinbefore mentioned, 
Margaret Carter one share, Alice Jackson Jr. one share, Catha- 
rine Maxwell one share, Amelia Jackson one share, Eliza Wood 
one share, Hannah Jackson one share, Maria Duffield one share, 
Sabilla Kennedy and Alice Ann Robinson each one share.” 

The testator left to survive him neither wife nor lawful issue, 
but, 

Ist. Two grandchildren of his sister Ann Linn. 

2d. Maria, who is intermarried with Dr. Samuel Duffield, 
and is a daughter of Cadwallader Morris a brother of the testator. 

3d. Three children of his deceased brother Evan. 

4th. His sister Alice Jackson. 

5th. His sister Catharine Shallcross. 

The defendant as executor of the will aforesaid, settled an 
account of his administration, which has been confirmed by the 
orphans’ court of said county, exhibiting a balance after pay- 
ment of sundry expenses, of $ 28,704 30. 

The question for the opinion of the court, is whether any por- 
tion of the said residue so to be divided as aforesaid, is intestate 
property, or whether the whole residue passes under the said 
bequests. 

If the court shall be of opinion that any part of the said resi- 
due remains undisposed of by the said will, then judgment to be 
entered for the plaintiff with costs—the amount to be ascertained 
by the attorneys. 

If the court shall be of the opinion that the whole of the resi- 
due is disposed of by the will, then judgment to be entered for 
the defendant with costs. 

It is not necessary to set out the whole will of the testator, to 
enable the reader to comprehend the points decided. It is suf- 
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ficient to say that, by it, the testator devised in fee to several 
persons, all his real estate, which was large, and gave pecuniary 
legacies to a considerable amount to many persons, most of 
whom are likewise named as residuary legatees in the clause 
which gave rise to the question. 

The case was argued by Haines for the plaintiff, who con- 
tended that the testator died intestate as to two shares of the 
residuum, upon which the plaintiffs were entitled to come in as 
next of kin. 

Lewis & Dillingham for the defendant, insisted that the 
enumeration of shares was of no importance, and the division 
ought, properly, to be made into twenty shares, notwithstand- 
ing the phrase, “twenty-two shares.” 


The following opinion was delivered by Be tt, president. 

On the argument of this question, the discussion took a much 
wider range than, I think, the case calls for. It is unnecessary, 
therefore, to discuss all the points made, or even to refer to many 
of the authorities cited by the counsel; for in my apprehension, 
the inquiry is reducible to a single proposition. 

In the case of this will it cannot be and is not contended, that 
the residuary legatees particularly named, take a greater share 
or interest in the testator’s personal estate, than is specifically 
given to them by the residuary clause; for though it is in gene- 
ral, true that a bequest to a person of all the rest or residue of 
personal estate, carries every thing which may accrue by acci- 
dent or contingency, and which at the testator’s death turns out 
not to be disposed of, yet where an aggregate fund is directed 
to be divided among individuals nominatum, in certain propor- 
tions, they will take no more than that proportion, though this 
may leave a part of the fund undisposed of, for each is solely 
entitled to his proportional share and no more. Ward on Leg. 
30-31; 18 Law Lib.; 1 Roper on Leg. 331; Bagnell v. Dye, 1 
P. Wms. 700; Page v. Page, 2 P. Wms. 485; Kelly v. Jackson, 
2 Ves. Sr. 284. The rule which gives to joint residuary lega- 
tees, lapsing shares, need not be discussed here, as it has no ap- 
plication. This brings us to the sole question in this case; did 
the testator by the disposition he has made, intend to give the 
entire residuum of his estate to Samuel Morris, and the other 
residuary legatees named, or only a part of it? 
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It is admitted on all hands, that the testator did not intend 
to die intestate in respect to any portion of his property. In- 
deed his will in every line and sentence, manifests a determina- 
tion to dispose of every thing, real and personal; and this is pe- 
culiarly observable in the initiatory language of the residuary 
clause: “And all the residue and remainder of my estate of 
every description and wherever found, I order and direct to be 
divided into twenty-two shares,’ &c. If an argument dehors 
the will itself, in support of this position be required, it may be 
deduced from the utter improbability of the supposition that the 
testator, though engaged in an elaborate and careful distribution 
of a large estate among a great number of friends and relatives, 
purposely stopped short of a testamentary disposition of two in 
twenty-two shares of the residue, intending as to these, to die 
intestate. But if this admitted a doubt, it would be resolved by 
the general rule, that where a residue is given, every presump- 
tion is to be made that the testator did not intend to die intestate. 
2 Rop. on Leg. 321; Phillips v. Chamberlain, 4 Ves. 59; Bland 
v. Lamb, 5 Mad. 412; Bridges v. Bridges, 8 Vin. 295, pl. 13; 
2 Ves. Sr. 285. 

Still, though we may be satisfied a testate intent existed, if 
the testator has failed through neglect, inadvertence or mistake, 
to carry out by proper testamentary provisions, he died intestate 
as to that portion of his estate not thus provided for, it is voluit 
sed non dizit. Holmes v. Cradock, 3 Ves. 317; Parsons w. 
Parsons, 5 Ves. 578; Scott v. Chamberlain, 3 Ves. 302, 491. 
It is not necessary, as was urged by the defendant’s counsel, 
that the plaintiff should establish a positive design to die intestate. 

That, in penning the residuary clause, the testator fell into a 
mistake of commission, by mis-enumerating the number of shares 
into which he proposed to divide the residuwm, or of omission, 
by neglecting to name one or more beneficiaries whom he con- 
templated as making up the whole number of legatees, is, I 
think clear, for I cannot adopt the strained construction sug- 
gested by the defendant, though it is said to be justified by the 
strict grammatical meaning of the terms used, that though the 
residuary estate was to be divided into twenty-two shares, these 
were intended to be distributed among the legatees in fractional 
parts, and not as units. 

An error, then, exists. If it be the first mentioned, it may be 
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corrected by the subsequent portions of the will; if the latter, 
we cannot supply the omission, for there is nothing in the instru- 
ment itself from which we can ascertain the testator’s unex- 
pressed intention, and we are not at liberty to go out of it for 
this purpose. Frederick v. Hall, 1 Ves. Jr. 396; Apton v. Lord 
Ferrers, 5 Ves. 801. 

Nor are we permitted, from arbitrary conjecture, to add to a 
will or supply omissions. 3 Burr 1634; Cheeseman v. Wilt, 1 
Yeates 413. In endeavouring to ascertain wherein the mistake 
exists, the first thing to be looked to is the general intent of the 
testator. To give effect to this when once discovered, words 
will be added, altered, or rejected. 2 Rop. on Leg. 332. 

The rule is thus stated by Mr. Cruise in his digest: Title 38, 
cap. 9, sec. 15; and see 1 Story’s Com. 191. 

«Where there are words in a will which have no meaning, 
or which are contrary to the general intention of the testator, 
they will be rejected; and on the other hand, words omitted by 
mistake, and which are absolutely necessary to effectuate the 
general intention, will be supplied.”” To be sure, an intent 
wholly omitted though probable, as we have seen, will not be 
supplied, but where it is collectable from the whole will the 
courts will carry it into execution. The cases which go to 
establish the general doctrine are so numerous, that an attempt 
to select from them where a few must suffice, is attended with 
embarrassment. Among these, however, may be mentioned 
Andrews v. Manning, 2 Bro. C. C. 18, and Williams v. Williams, 
ib. 87, where the testator mistook the amount of the particular 
fund bequeathed; Clark v. Guise, 2 Ves. 617, where he miscal- 
culated the amount of a debt ordered to be paid to a legatee; 
Chalmers v. Howell, 2 Ves. & Bea. 222, where there was an 
incorrect enumeration of the particulars of which the estate de- 
vised consisted; Milner v. Milner, 1 Ves. Sr. 106, where the tes- 
tator mis-stated the amount to which a legatee was entitled by 
a marriage settlement; and Tompkins v. Tompkins, 2 Ves. 564, 
cited; Scott v. Fenhoulch; Stebbing v. Wakely, 2 Bro. C. C.85; 
and Vernon v. Henry, 6 W. 193; in each of which there was 
an erroneous enumeration of the number of legatees whom the 
testator intended to take, which was corrected by the context of 
the will. 
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The last case, as being of recent decision and in our own 
courts, is worthy of particular notice. 

The testator devised to the ¢wo daughters of his brother John, 
and to the grandson of his said brother, a certain tract of land 
to hold to them in fee; that is to say, proceeded the devise, 
«each of them to have an equal undivided third part thereof.” 
It turned out that the brother had three daughters, and it was 
held that the testator had mistaken the number of daughters, 
and therefore although the estate was devised in thirds, all the 
daughters should be let in on two-thirds of the land. In deliv- 
ering the opinion of the court, Mr. j. Kennedy observed: «It is 
merely correcting a mistake of the testator, made manifest as to 
the true number of those who appear to have been all alike the 
objects of his bounty; and this is done by striking out the num- 
ber inserted, without more, or by reading it as if it were written 
‘all’ instead of ‘two’ or ‘three,’ as it may happen to be.”’ 

To these may be added Pybus v. Smith, 9 Ves. 566, where a 
whole sentence was rejected as being repugnant to the general 
intent. In seeking a general intent here, the first point ob- 
servable is, that by this will Samuel Morris the elder designed 
to dispose of the whole of his estate, and particularly by the 
residuary clause, a// the residue. If we strike out the words 
“to be divided into twenty-two shares,’ this*effect is, imme- 
diately and beyond all cavil, given to the residuary disposition. 
So also if we read “twenty” for “twenty-two.” But retaining 
these words and assigning to them a literal meaning, as con- 
tended for by the plaintiff, they defeat this primary intention, 
and so are repugnant and hostile to it. This, without more, is 
perhaps sufficient to warrant either the rejection of the whole 
phrase, or the corrected reading suggested which excludes but 
a single word, for,as we have seen in such case, every pre- 
sumption is to be made against a construction admitting an 
intestacy, and to rebut this presumption a mere probability is 
insufficient; it ought to be certainly shown the testator intended 
to do something he has not done. But advancing a step further, 
and pursuing the inquiry whether by the words of gift this 
general intent is effected, if we find them sufficiently expressive 
of such intent, we are bound by that rule of construction which 
holds that where there are words of disposition the safest course 
is to abide by them, even though there be doubts arising on the 





Duffield v. Morris. 85 


face of the will, involving a supposed oversight or mistake of 
the testator. 2 Rof. 322. Now by the terms of the clause in 
question, all the residue and remainder is to be divided, and 
there are certain persons named among whom the division is to 
be made. These persons are expressly indicated as the resi- 
duary legatees, and there are positive terms of donation to them. 
But it is suggested that these are not all the persons among 
whom the testator intended the division to be made, because 
although he speaks of a// the residue and remainder of his estate 
of every description as the subject of the bequest, he orders its 
division into twenty-two shares, and then directs a distribution 
in the whole of but twenty shares, This is the only reason for 
the conjecture, that the testator contemplated others as residuary 
legatees. But awarding to the terms used no larger meaning 
than they will legitimately bear, they carry to the fourteen indi- 
viduals named all the estate before undisposed of. .4d/ the rest 
and residue; and it is to be divided as follows, to wit, among 
the persons nominated in certain proportions. Now the prior 
direction for a division into twenty-two shares, if we take it as 
being repugnant to the final disposition, can but warrant a con- 
jecture, and if we award to this conjecture the dignity of a 
doubt arising on the face of the will, we have seen it ought not 
to be permitted to destroy the effect of words importing a be- 
quest of the whole residue. 

But waiving this, and treating it as a question presenting 
simply an alternative between an error conceded to exist, either 
in the member of the residuary clause enumerating the number 
of shares or in that of disposition, naming the legatees and the 
proportions they are to take, we must arrive at a conclusion 
adverse to the plaintiffs. Here is a testator who sets down for 
the avowed purpose of giving by will the whole of his property. 
After various devises of realty and particular bequests, he 
directs all the residue to be divided into twenty-two shares, and 
distributed among fourteen persons in certain proportions of 
shares to each, making in all twenty. Thus is presented an 
apparent repugnancy, and in this aspect it becomes a question 
of probabilities. 

Now in weighing these probabilities, as we are compelled to 
do, is it not much more likely that he should have committed a 
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mistake in setting down the supposed number of shares he was 
about to distribute, than that he should omit altogether the name 
or names of one or some of those whom he had made up his 
mind on reflection to benefit? An error like the former is so 
much more easily fallen into than a mistake of the latter des- 
cription, that I think’ we ought not to hesitate in our choice 
between them. Having, as must be presumed, all the proposed 
legatees present to his mind before and at the time the will was 
prepared, it is difficult to believe the testator could have read it 
when it was executed or subsequently, without perceiving the 
omission of a name or names, if such were the fact, while many 
perusals might fail to advertise him of an incorrect statement of 
the whole number of shares contemplated. The great proba- 
bility then is, that the words of donation among the legatees 
named, are expressive of the testator’s intent in respect to the 
distribution of the whole residue, and that the mistake occurs in 
stating the shares at twenty-two instead of twenty. Ifso,ina 
case like the present it is enough, for it is not necessary it should 
so appear beyond every doubt which might be suggested. It 
is true, that in order to lead to the correction of a mistake in a 
will, such mistake must be clearly shown from the scope of the 
will; 1 Story Eq. 191, sec. 180-1; Mellish v. Mellish, 4 Ves. 
49; but it is also true, that where a probable intent is collectable 
from the instrument, particular words will be made to bend to 
or altogether give way before it, although such probability might 
not of itself be sufficient to warrant the courts in supplying a 
testamentary disposition altogether omitted. That this is so 
will be apparent on reference to Vernon v. Henry already cited, 
where numeral words were rejected as being contrary to a 
highly probable intent. In that case the rejection took place in 
order to let in one of a class of devises not included by the 
literal terms of the devise. In this it is for the purpose of con- 
firming the estate to the beneficiaries nominated. It is true that 
there the object was to sustain a devise otherwise void for 
uncertainty, where the courts will if possible construe the 
expression, unless so absolutely obscure that they cannot dis- 
cover the testator’s meaning; and here it is to prevent an intes- 
tacy, when the party intended beyond all question to dispose of 
his whole estate; in which case, we have seen, every presump- 
tion will be entertained to make the will operative. I am 


Lea v. Musser. 87 


therefore of opinion, that the whole residuary estate passes 
under this will, and consequently judgment must be rendered 
for the defendant. Judgment accordingly. 








IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[November 16, 1844. 
LEA ET AL UV. MUSSER ET AL. 


1. A garnishee, in an action of foreign attachment or in an attachment execution, 
is not necessarily obliged to annex to his answers, copies of the correspondence 
between him and the defendant: and, in general, the court will relieve him from 
so doing. 


The defendants were garnishees in an action of foreign attach- 
ment instituted in this court by the above plaintiffs against 
Cheyney Hickman. In due course of proceedings, judgment 
was obtained against Hickman, damages assessed, a scire facias 
sued out against the garnishees (the present defendants), and 
interrogatories filed. In answer to the first interrogatory, the 
garnishees admit their indebtment to Hickman in a certain spe- 
cified amount, “ which,” proceeds the answer, “ arose out of an 
adventure to Rio Grande in South America.’’ They also state 
that they have had commercial transactions with Hickman, and 
they annex copies of invoices and accounts. These answers 
being filed, the plaintiffs propounded additional interrogatories, 
among which was the following: 

« Have you held any correspondence with F. Graves or with 
the said Cheyney Hickman, relative to the adventure to Rio 
Grande per brig Washington, mentioned in your answers already 
filed in this suit, or relative to any or all of the transactions em- 
braced in said adventure or connected therewith? If aye, annex 
a copy of all such correspondence of each party named or desig- 
nated therein.” 

To this, the defendant’s answer was as follows: 

«We have held correspondence with F. Graves and Chey- 
ney Hickman, relative to the adventure to Rio Grande per 
brig Washington, but there is nothing in said correspondence 
pertinent to the issue in that case, as we are advised, except 
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such information as we have already furnished in our answers 
to former interrogatories.”’ 

The motion before the court, was to compel a farther answer 
to the above interrogatory, to which the entire correspondence 
should be annexed. 


Paul §& Cadwallader for plaintitts. 
Henderson & Meredith for garnishees. 


Perrit, president: This case presents a point of some im- 
portance in practice. The facts before us raise the question, 
whether the foreign attachment law or the attachment-execu- 
tion law, gives the plaintiff a right to call upon a garnishee to 
annex to his answer copies of all papers and correspondence 
between him and the defendant, touching the subjects inquired 
about in plaintiff’s interrogatories, so as to see how much is due. 
After giving the case consideration, we have come to the con- 
clusion, that the plaintiff has no such absolute right. He may 
call for the dates of letters, but not necessarily for all copies. It 
is not easy to lay down a general rule. If with defendant’s 
answers and reference to dates, the plaintiff is not satisfied, he 
may resort to the act of 27th February, 1798, which affords him 
an ample remedy to compel the production of any papers ma- 
terial to his case. The defendants in this case express their 
willingness to produce the correspondence at the trial; and the 
great point of difficulty is, that the correspondence is very ex- 
tensive, and relates to various commercial transactions. We 
therefore think the offer of the defendants reasonable enough. 

Motion denied. 


[November 16, 1844. 


THE WASHINTON INSURANCE COMPANY U. GRANT & STONE. 


1, An agreement in a policy of insurance, that in case of the transfer or assignment 
of the policy, the assignee shall be responsible for the amount of the unpaid pre- 
mium thereon, is but a personal contract, and gives the insurer no right of action 
against an assignee. 

2. Where such is the nature of the suit, the court will not compel the defendant to 
answer a bill of discovery. 


On the 10th of April, 1844, plaintiffs filed a bill of discovery 
setting forth that plaintiffs—a Marine Insurance company—is- 
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sued and delivered to one John M’Crea then of the city of Phi- 
ladelphia, and upon his order, divers policies of insurance upon 
certain vessels, their goods or freights, then belonging to M’Crea, 
to wit: (setting them forth) that at the foot of each of the said 
policies was the following memorandum, to wit: “ Zé ts also 
agreed, that in case of a transfer or assignment of this policy, 
the assignee or assignees shall be responsible for the amount of 
the premium thereon, as well as the parties to the premium 
notes:”’ that the said M’Crea assigned or transferred the said 
policies to Grant & Stone, who at the time of the several trans- 
fers, had made advances to the said M’Crea upon the vessels, 
goods or freight named in the said policies: that neither the 
premiums nor the notes given therefor, have been paid, and that 
the defendants ought to pay them: that plaintiffs have begun 
against defendants an action at law in this court therefor, to 
March T. 1841, No. 326, and praying that defendants may be 
compelled to answer, whether they are the assignees or trans- 
ferrees of said policies—when and by whom the assignment 
was made to them, and in what form—and whether or not, at 
the time of the said assignments, the defendants had made to 
the said M’Crea advances upon the said ships and cargoes, and 
the amount thereof—and whether or not, the assignment of the 
policies was made in consideration of the said advances, and 
whether the said policies contained the said clause (as to assign- 
ments). 

On the 23d of May, 1844, defendants demurred generally to 
plaintiffs’ bill, and alleged for cause that they had exhibited no 
cause of action at law. 


C. Ingersoll for demurrant, cited 3 Res. of Spencer’s case, 5 
Co. 32; Mills v. Branch, 5 M. & Selw. 417; Roselb vw. N. A. 
Ins. Co., 1 Binney 429; De Bolb v. Ins. Co., 4 Whart. 68; 3 Kent 
261; 1 Com. Dig. 309, as to demurrer; Story, Equity Pleading, 
426; Lassell v. Williamsburg lus. Co., 3 Hill 88. 


Zantzinger, contra. This demurrer cannot now be enter- 
tained. ‘The present proceeding is a bill of discovery, filed un- 
der the act of assembly for the discovery of facts material to a 
just determination of an issue already depending in this court. 
The party has chosen and made his own issue; and although he 

8* 


r 








90 District Court of Philadelphia. 


had an opportunity to demur to the narr in the action, he 
has foregone it, and put in a plea in bar: and the issue is 
now complete. And it is in relation to facts concerning this 
issue, that the present bill has been filed. The demurrer should 
have been entered, if at all, to the matter set forth in the narr, 
which is identical with the case exhibited in the bill of discovery. 

The effect of sustaining this demurrer might be injurious in 
the extreme to the plaintiffs, for it might deprive them of all 
chance of bringing the main question in the case, viz. the lia- 
bility of the assignees, before the supreme court. Should the 
plaintiff have no testimony to prove this assignment, other than 
what he expects to obtain through this bill, a judgment for the 
demurrant, shutting out the only means of his proof, would en- 
tirely put an end to the suit, for at the trial at bar, without any 
case to put before the jury, the plaintiffs have no opportunity 
for a resort to the supreme court. If this bill however, is sus- 
tained, and the defendants admit the assignment, the plaintiffs 
or defendants upon the opinion of the court then expressed upon 
the liability of the assignees, can have a bill of exceptions, un- 
der which this question, which is an important as well as novel 
one, would be authoritatively settled. 

The counsel for plaintiffs farther argued the question of the 
liability of the assignees, for the premium. 


Per curiam. The memorandum in the policy, taken in the 
strongest manner for the plaintiff that it will admit of, amounts 
to a covenant by M’Crea, that his assigns shall be alike respon- 
sible with himself to the company, for the amount of the premi- 
um agreed to be paid for the insurance. We do not see how 
this can bind the assignees of the policy, so as to entitle the 
company to bring an action directly against them. Regarded 
as a covenant in which assigns are named, the 3d resolution in 
Spencer’s case declares it to be inoperative as to the assignees. 
For it is but a personal contract, and wants privity between 
the company and the assignees, and is binding only upon the 
very parties to the insurance. 

Judgment for the demurrant. 
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[Nov. 16, 1844, 
GOULDY UV. GILLESPIE. 


1. The district court for the city and county of Philadelphia, has no jurisdiction of a 
bill of discovery in aid of an execution. 


This was a demurrer to a bill of discovery in aid of an execu- 
tion. The plaintiff obtained a judgment against Fox & Co. in 
this court, upon which he issued a fi. fa. and levied; Gillespie 
became surety for stay of execution—on the expiration of which 
plaintiff sued and obtained judgment against him, and then 
issued a fi. fa. which was returned “ nulla bona.’’ 

Plaintiff then filed this bill against Gillespie to discover effects. 
The bill after reciting the above facts, charged Gillespie with 
having real and personal estate, which he combining, &c. &e. 
fraudulently concealed, &c.; then followed interrogatories to be 
answered by Gillespie, and concluded by praying the court “to 
award a writ of scire facias, requiring the sheriff to make 
known to Gillespie that he appear and answer the said biil and 
interrogatories, or show cause why, &c. Thereupon the sci. 
fa. issued, March 8th, to first Monday in April: the defendant 
marked an appearance, and on the Saturday following the return 
day, the court granted a rule on defendant to answer the bill, 
&c. within forty days, or show cause why an attachment should 
not issue. On the return of the rule, defendant filed a demurrer 
to the jurisdiction of the court. 


St. George T. Campbell with whom was J. F. Johnston, 
for defendant, argued that this court had no jurisdiction, 
because, 

Ist. Even if this case depended on the 13th section of act of 
June 16th, 1836, Purd. 238, yet “there must be an issue formed 
on some question depending ina particular suit, before the 
power conferred by this act can be exercised. Murphy v. Mor- 
tis, 2 Troub. and Haly’s Pra. 593; but here there is neither issue 
nor question. 

2d. If an issue had been formed, it will not lie in ¢Ais court 
to ascertain facts in aid of an execution, because, although by 
sect. 13 of act of 16th June, 1836, supra, the district court has 
the same power as the common pleas, yet that section relates 
only to the discovery of facts in aid of the plaintiff’s cause of 
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action, or of the defendant’s defence ; and is “confined to what 
occurs before judgment.’’ Davis v. Gerhard, 5 Wh. 466. 

3d. The 10th sect. of act of 16th June, 1836, Purd. Dig. 412, 
is explicit that a bill for the discovery of the defendant’s property 
shall be filed in the court of common pleas, and see 5 Wh. 
466. 


C. Wallace Brooke, contra. It is not denied that the plain- 
tiff has a right to the discovery he seeks—the only question is, 
whether this court is competent to aid him; and the question 
depends entirely upon the construction of two acts of assembly, 
which were passed on the same day. If this court cannot de- 
cree a discovery in aid of an execution upon their own judg- 
ment, the assistance of another tribunal must be invoked, to make 
the remedy efficient, which is a mode of administering justice 
that is not in favour in Pennsylvania; and that tribunal more- 
over, is not a court of chancery, but a common law court, en- 
dowed like the present, with certain specific chancery powers, 
and possessing no other or greater facilities for giving relief. It 
is conceded that this court has equal power with the court of 
common pleas, in relation to the discovery of facts, before judg- 
ment, in aid of the plaintiff’s cause of action, or of the defend- 
ant’s defence ; and no reason has been assigned for denying to 
them the same power in aid of an execution, except that which 
is supposed to result from a strict construction of the acts of 
assembly. This construction is contrary to the obvious intention 
of the legislature. The 9th sect. of the “act relating to execu- 
tions”’ provides that it shall be lawful for the plaintiff in any 
judgment for the recovery of money, obtained in any court of 
this commonwealth, to have a bill for the discovery of the real 
and personal estate of the defendant in such judgment. The 
10th sect. says, it shall be filed in the court of common pleas of 
the county in which such judgment may be. The 13th sect. of 
the act relative to courts, provides that in relation to the discovery 
of facts material to a just determination of issues, and other 
questions, this court shall have the same power and authority, 
as is conferred by that act on the court of common pleas. The 
object of this section, was to prevent the necessity for going from 
this court into the common pleas for assistance. This was the 
inconvenience to be remedied—the occasion of the act. Dis- 
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covery in aid of execution, is within the reason of the act, and 
therefore “as much within the statute as if it were within the 
letter.” Plow. 366. But it is also within the letter of the act— 
it speaks of “issues and other questions.” This must mean 
something different from issues. Question is defined to be an 
affair to be examined, an inquiry, &c. which is sufficient to em- 
brace the present proceeding. 

Murphy vw. Morris, reported in 2 Miles 60, was not like this 
case in any one feature, and the point now prescribed was not 
brought to the view of the court. 

Davis v. Gerhard merely decides that the supreme court has 
not jurisdiction of a bill of discovery in aid of a judgment ob- 
tained in the district court. It does not decide that the district 
court has not jurisdiction of a bill in aid of their own judgment, 
and the reasoning of the court leaves that question untouched. 


The court entered judgment for the defendant, considering 
the case of Davis v. Gerhard, 5 Whart. 466, as having a 
strong application to the district court, and as decisive in one of 
its points, 


[November 16, 1844. 
DAVIS, ASSIGNEE OF CLEMENT UV. REEVES. 


1. Testator by his will gave his widow the income of all kinds of his estate, real 
and personal, “ remaining after and until req . red for the payment of his debts;” 
and after her decease, he devised all his estate, real and personal, to his children, 
Then followed the appointment of executors, with power to sell the real estate 
for the payment of debts. Held, that the devise was within the saving of the 
13th sect. of the act of 2th Feb. 1834, and that the widow and other devisees 
were properly joined as defendants in action of partition, brought by a co-tenant 
in common with testator. 


This was an action of partition brought by Samuel Davis as- 
signee of Jacob B. Clement, against the heirs and devisees of 
Thomas Reeves jr., deceased. 

By an indenture dated the 1st of February, 1831, duly re- 
corded, Thomas Earp et al. granted and conveyed the premises 
mentioned in the writ and declaration unto Thomas Reeves jr. 
and Jacob B. Clement in fee, in equal moieties, as tenants in 
common. 

On the 30th of April, 1840, Thomas Reeves jr. died, leaving 
Hannah S. Reeves, his widow, and several children, 
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The said Thomas S. Reeves jr. left a last will and testament, 
containing the following provisions: 

“1. 1 give and bequeath unto my beloved wife all my house- 
hold furniture, and the income of all kinds of all my estate real 
and personal, remaining after and until required for the payment 
of my debts, she maintaining my children during their minority, 
and unmarried daughters until they shall marry ; and I appoint 
my wife sole guardian of my children. 

“2. From and immediately after the decease of my wife, I 
give, devise and bequeath all my property and estate real and 
personal, equally to all my children share and share alike, as 
tenants in common in fee simple, deducting only from the shares 
of those advanced or indebted, the amount of such advancement 
or indebtedness; the shares of my daughters to be for their sole 
and separate use. 

“3, I appoint my wife and friends Hannah S. Reeves, Ben- 
jamin Reeves and Eli K. Price, executors of this my last will 
and testament, and I hereby empower my said executors to sell 
so much of my real estate as in their opinion may be necessary 
for the payment of my debts, and to execute sufficient deeds 
therefor in fee simple, and to acknowledge and deliver the same 
to the purchasers thereof, without any obligation on the part of 
the purchasers to see to the application of the purchase 
money.”’ 

Testator left other real estate besides the premises in question, 
and owing an amount of debts which it will ultimately require 
a large portion of his real estate to satisfy. 

By an indenture dated the 24th day of June, 1842, Jacob B. 
Clement assigned his interest, real and personal, including his 
undivided moiety in the premises in question, to Samuel Davis 
the plaintiff, for the benefit of his creditors. The assignment was 
duly recorded. 

These facts were submitted to the court in a case stated. If the 
court should be of opinion that the defendants (heirs and devisees 
of Thomas Reeves jr. deceased,) were properly joined as defen- 
dants, it was agreed that judgment should be entered for plain- 
tiff. But if the court should be of opinion that the executors of 
Thomas Reeves jr. deceased, should have been made defendants 
instead of the devisees, then judgment for plaintiff was to be 
refused. 
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Clayton for plaintiff. J. B. Townsend for defendants. 


The opinion of the court was delivered by Srrovp j. 

It is plain by a comparison of the several provisions of the last 
will of Thomas Reeves, that he designed to give his executors 
a naked authority merely to sell, on a contingency named, a 
part or the whole of his real estate; and therefore the 13th sec- 
tion of the “act relating to executors and administrators’? passed 
24th February, 1834, has no application to the case stated—for 
that section concludes, “saving always, to every testator, his 
right to direct otherwise.”’ 

The 1st and 2d provisions of this will do direct otherwise. 
The lst gives to his widow, an interest in all his real estate, 
which may endure during her natural life. “I give and be- 
queath unto my beloved wife all my household furniture and 
the income of all kinds of all my estate real and personal, re- 
maining after and unT1L required for the payment of my debts.” 
A devise of the income is equivalent to a devise of the land 
itself, and but for the devise which succeeds, to wit, “From . 
and immediately after the decease of my wife, I give, devise and 
bequeath all my property and estate, real and personal equally 
to all my children,’’ “ share and share alike, as tenants in com- 
mon in fee simple,’’ &c.; the widow would under the 9th sec- 
tion of the “act relating to last will and testaments” of April 8th, 
1833, have taken a fee, subject only to the power of the execu- 
tors to sell for payment of debts, as conferred by the next clause 
in the will. 

It is said, that the devises to the widow and children, do not 
exclude the interpretation which would give the freehold in the 
Jirst place to the executors, because it is argued, these devises 
will be good for as much as shall be left arrEeR all the debts 
are satisfied, and thus the estate of the executors and that of 
the devisees may well stand together. But the construction 
inverts the order which the testator had in mind; for the first 
clause in the will gives to the widow “the income of all kinds 
of all his estate, &c. remaining after and unrix required for the 
payment of his debts.” And although this provision might 
consist with a right of freehold in the executors, (they acting as 
trustees, and in that capacity receiving the rents, &c. and paying 
the same to the widow,) yet that such was not the purpose of 
the testator is shown by the next clause, which devises all his 











96 District Court of Philadelphia. 


estate to his children “from and immediately after the decease”’ 
of his widow. Now, as the death of the widow might have 
succeeded her husband’s death very shortly, and upon that 
event it is most clear that the estate would, as to the children, 
vest in possession as it had before vested in interest, it is not to 
be supposed that the executor’s rights were intended to be dif- 
ferent and greater during the life of the widow, than they were 
to be immediately after her decease. The action appears, 
therefore, to have been rightly brought, in respect to the exclu- 
sion of the executors as parties; and according to the agree- 
ment in the case stated, judgment should be entered for the 
plaintiff. 





IN THE DISTRICT COURT OF THE UNITED STATES, 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA. 
[Sept. 19, 1843. 


ATKINSON, ASSIGNEE IN BANKRUPTCY OF TAYLOR UV. PURDY. 


1. In a suit by assignee of a bankrupt, plaintiff offered as a witness, a person who 
was a creditor of bankrupt to a small amount, but was also indorser to a much 
larger amount on certain notes of bankrupt. Held, that having a direct interest 
in the event of the suit, he was not a competent witness, although his contingent 
liability as indorser rendered the balance of interest against him. 


One Janney was called as a witness in behalf of the plaintiff. 
It appeared that he was a creditor, to a small amount, of the 
bankrupt; but was also indorser to a much larger amount on 
certain notes of the bankrupt for which the holders had received 
a security, which the plaintiff sought in the suit to set aside 
as having been given in violation of the bankrupt law. 

Wallace for the defendant, objected that the witness was in- 
competent; having a direct interest to increase the general fund. 

C. Fallon, on the other side, argued that his interest was 
equally strong to support the security; for that if the plaintiff 
succeeded in this suit, the witness was immediately and prima- 
rily liable as indorser; and the amount being much greater, the 
balance of interest was against him. Sed per 

Ranpatt J. The interest in the former case is certain and 
direct; while the indorsement constitutes an interest which is 
only contingent. Janney would have to pay only if Taylor 
don’t pay. The witness is incompetent. 
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LAW AS A SCIENCE. 


[An Address delivered before the Law Academy of Philadelphia, on Thursday 
evening, October 1, 1844, by the hon. Thomas Sergeant'.] 


Gentlemen of the Law Academy: 

I regret that it has not been in my power to commit to 
writing, what I have to say to you this evening. We may, 
perhaps, profitably employ in a more familiar way, the interval 
of the evening in some remarks upon topics interesting to those 
who have the science of law for their study. Before I proceed 
however, permit me to say a word in relation to the event 
which has recently occurred in the academy, and which places 
me in the situation I now occupy: I mean Mr. Duponceau’s 
decease. He devoted a considerable portion of his time toward 
rendering the academy a useful auxiliary in legal studies, prose- 
cuted in this city. The members of the academy particularly, 
owe to him a debt of gratitude for the benefits he conferred upon 
them. He came to this country a young man, imbued with an 
ardent love of science and belles lettres. Gifted with a peculiar 
faculty in that respect, he mastered a number of languages, 
both ancient and modern, and thence he derived a facility of 
extending his knowledge, and rendering services to others, which 
few possessed. Although he made the law his study and his 
profession, yet he loved to wander out of its struggling arena to 


‘This address was delivered extemporaneously. Fortunately we had a friend 
present who took it down as it was pronounced, and whose notes, as written out, 
were afterwards submitted to the learned provost and received his corrections. 
In such form the address is now published.—Eprrors. 
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gather from the fields of literature and science. He was not 
only familiar with the languages of modern nations—English, 
French, Spanish, German and Italian, but he had embraced in 
his attainments a great number of other languages; and he found 
pleasure in their study and comparison. He evinced a fond- 
ness and a passion to acquire knowledge, and took real de- 
light in communicating his thoughts and acquisitions to others. 
The attention which he gavé to young students was marked. 
I remember some twenty years ago, that at his instance I came 
to aid him in the business of the Law Academy, and was 
honoured with the position of vice-provost. This enabled me 
to judge of the degree of labour necessary to hear and decide 
the questions that were argued. They exacted study, investi- 
gation, thought and time. All this Mr. Duponceau contributed 
cheerfully. He thought highly of the benefits which such in- 
stitutions afford to the acquisition of any science, more espe- 
cially one so extensive and difficult as the law. The academy 
aims at accomplishing those who look to a scientific acquaint- 
ance with the subject, not the mere pursuit of it as a mechanical 
employment; aud there always have been and I trust always 
will be a few of ardent aspirations and firm resolutions, who 
will lay hold of the opportunity it affords, to facilitate their 
labours, researches and improvement. 

This city, Mr. Duponceau chose as the place of his resi- 
dence, and lived Jong enough to reflect |ustre upon it. As 
soon as he had acquired what he thought would enable him 
to prosecute his studies in literature and the sciences, he re- 
tired from the practice of his profession, and devoted himself 
to them with an ardour of perseverance seldom witnessed 
amongst us. They no doubt constituted the enjoyment of his 
youth, and alleviated the infirmities that awaited his old 
age. 

The loss of such a man is a serious one to you, but it may 
not prove fatal to the existence of the academy. There will 
always, I hope, be a class of young gentlemen who fix their 
aim upon the higher branches of the law, and seek to imbibe 
its lofty and ennobling sentiments. The academy furnishes 
the best means of improvement to one desirous of becoming 
qualified to practice his profession. Conversation, reading, ar- 
guments, lectures—all of which in their turn are useful, are 
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here offered to the student to strengthen and accomplish his 
mind. Lord Bacon says, conversation makes a ready man— 
reading a full man, and writing an exact man. You should 
aspire to obtain a combination of them. The lawyer should 
be easy in conversation, and ready with his pen; should have 
a facility at public speaking; and besides these he should have 
labour and perseverance daily to add to his stores, for without 
them, nothing valuable can be obtained in this life. His must 
be the motto of an illustrious painter—Nudla dies sine linea. 

The science of the law under our institutions is perhaps pecu- 
liar. We possess a number of different written constitutions, 
or principles and enactments, or in other words a great body of 
law. ‘They are the result of the matured mind of man. We 
have before us and in our possession, the experiments of other 
nations of former times, in political and legal science, and they 
may be made an object of immense benefit and instruction to us. 
In framing our constitutions we have drawn from the examples 
and wisdom of former ages, as may be seen in the works on 
the American constitutions, in which it is shown that we have 
framed our government upon the principles drawn from the 
most civilized nations that have heretofore existed, whether their 
forms were democracy, monarchy, aristocracy, oligarchy, or 
mixed; and by this means we have been able to distribute the 
powers of government, and also append to the constitutions, 
declarations of the rights preserved from their encroachment. 

I think you will find that we are the first nation that clearly 
and distinctly drew the great line between the several depart- 
ments of government—executive, legislative and judicial. I do 
not mean to say that they have not existed in other govern- 
ments; but we have drawn them in a way unknown to other 
governments, and yet preserved the representative principle. 
This may be considered a great attempt in the science of politics, 
a discovery of principles capable of being used for the most 
beneficial purposes, and so far our experience has shown them 
to be true in themselves and practical in their application. 

There is another thing peculiar, and that is, the distinction 
which we have drawn between law as a science—pure and 
abstract—law per se, and the administration of the law in 
relation to matters of fact. The English and Americans are 
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the first who have made this distinction. The law and the fact 
are given to different tribunals, separated from each other. In 
Greece and Rome,and modern continental Europe, the same judge 
decided the law and the fact. But in our system, as it is beau- 
tifully depicted by Mr. Duponceau in one of his addresses here, 
a tribunal selected for the emergency from the mass of our 
citizens, and again resolved into it, settles the disputed facts, 
leaving unimpaired the principles of law adjudicated by the 
court. 

At first we would wonder how such a system could be prac- 
tically applied. But the wonder has been solved by experience, 
and we daily see the court take up the law as a science, and the 
jury decide upon the facts. ‘The consequence of this is, that the 
law is rendered more intellectual, requires higher qualifications, 
and a more extended course of studies. The former modes of 
adininistering justice, when the same judge decided law and 
fact, as a chancellor does, and as the pretor did among the 
Romans, were imperfect. In this as in other things, the prin- 
ciple of division of labour contributes to perfect the human 
capacity, and becomes requisite in a country far advanced in 
general intelligence and refinement, where permanent principles 
of law are essential to the permanence of rights, and security 
of order and tranquillity, while the popular tact best understands 
and determines controverted facts. 

The more we make law an abstract science, the more it 
becomes permanent, so as not to vary with the discretion or 
arbitrary power of the judge, or be susceptible of corruption or 
tyranny. Every science has its devotees. The comparative 
anatomist thinks he discovers great superiority in the crania of 
the Anglo-Saxon race. He traces there the elements of a 
higher sagacity beyond the other races of mankind, and predicts 
its gradual diffusion over the globe, and with it the power of 
the intellectual predominance in man over the animal propensi- 
ties. The geologist perceives in the arrangement of the rocks and 
the gradual detrition of the granites, the sources of those chemical 
elements necessary to the lives of vegetables and animals, and 
to the increasing fertility of the earth. 

And why may not the lawyer congratulate himself also, that 
the science of legislation and of morals has gradually advanced, 
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and is still capable of improvement by the discovery of new 
principles. 

If we look back to the origin of civil legislation, we find reason 
to believe from a comparison of the discoveries that have been 
made by recent explorers as well as from history, both sacred 
and profane, that it was by ancient Egypt it was first matured. 
The Greeks resorted to Egypt for their refinement and civiliza- 
tion, and the Romans to the Greeks, and from those nations our 
Anglo-Saxon predecessors obtained the groundwork and prin- 
ciples of legal science, which we have adopted. Egypt, says 
Bossuet, was the great source of civil legislation. I lately met 
with an interesting account of a legal proceeding in ancient 
Egypt, in Champolion Figeac’s recent history of that country. 
He mentions that their law declared every contract in writing 
null and void that was not recorded by the register. Thus we 
see the law of William Penn, which even now prevails in one or 
two counties only in England, was anticipated by the Egyptian 
law. 

They had also laws on the subject of prescription, which re- 
quired that a claim for land should be made in three years, or 
it could not be recovered after that time. In our law the time 
is extended much beyond that limit. An heir was bound under 
penalty of forfeiture to take possession of his estate in three 
years. There was good reason to insist upon possession being 
taken in so short a time, in a country subject to the inundations 
of rivers, as Egypt was, where the boundaries were obliterated 
by the floods. 

The following is a translation from Champollion, and is a 
report of a legal process near 2600 years ago, which we may 
term an Egyptian ejectment : 


Sketch of a suit determined at Thebes, 117 years before the 
Christian era, found in a Greek papyrus at the museum of 
Turin. 

The suit was carried up to the tribunal of Thebes the capital 
of the kingdom. It was heard before Heraclides one of the con- 
manders of the king’s guards, prefect and superintendant of the 
district; being an officer both civil and military. With him 
were associated several others. Heronias, son of Ptolemy, one 
of the commandants of the military station of Ombes, cited before 
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the court Horus son of Arriesi and others, colehytes, for having 
during his absence from Thebes, occupied a house belonging to 
him on the &c. (giving the boundaries.) The plaintiff set out 
his having frequently, for many years, demanded justice against 
the occupants: he enumerated the petitions he had presented, 
sometimes to one and sometimes to another magistrate, and adds, 
whether by the address of his adversaries or owing to his ab- 
sence as a military oflicer, he had been prevented till now from 
a definitive sentence. He recapitulates his rights of ownership 
in the house, in a statement occupying two columns and a half 
of manuscript. ‘This, says the translator, shows that the pro- 
ceedings nearly resembled those of modern times. 

Then follow the pleadings presented by Philocles and Dinon, 
advocates of the two parties. They are expressed in the third 
person, and only contain a statement of the facts and arguments 
without rhetorical ornaments. Each advocate produces the 
title by transfer or possession favourable to his client, and other 
legal proceedings relative to the case; refers to their dates and 
such claims as are useful to the discussion, and they finally 
conclude by relying on the texts of different laws, either general 
or municipal. 

Philocles, the advocate of Hermias, endeavours at the same 
time to degrade the corporation of colchytes, and citing a law 
and some regulations which they had violated in exercising 
their profession of colchyte (whose business it was to do some 
part of the embalming of the dead,) in the neighbourhood of 
temples, which was expressly forbidden by the laws. Dinon 
on the contrary, on behalf of the corporation explains the nature 
and utility of its functions, adding that it had its appropriate 
place in certain public ceremonies, and at last citing a law con- 
trary to‘the former one. In conclusion, he alleges in reply to 
Hermias, his neglecting the rules prescribed by the judicial 
hierarchy. He also invokes the long possession of his client, 
enumerating the number of years. He furnishes matter of 
remark on different public solemnities, on many magistrates 
aud their functions, on different orders of the state, and other 
interesting and historical circumstances. At the 9th column 
the judge reviews the opposing statements, and ends by render- 
ing judgment in favour of the defendant. 
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What do we infer from this? Great wisdom—settled society 
—and a systematic administration of justice. Contrast it with 
the methods of trial in England in the middle ages, mentioned 
by Blackstone. The trial by the ordeal and by battle: how 
striking the difference ! 

In Egypt too, they had a great court of thirty judges, who 
were not to obey the king if he ordered any thing unjust. That 
shows us how the science of the law was understood and ap- 
preciated among them. No wonder then, if we find that Egypt 
endured so many ages, and was the country from which the 
philosophers and learned men among the ancients, such as Py- 
thagoras, Thales, Plato and Herodotus obtained their knowledge, 
and ideas of government and laws, and that it is said of Moses 
that he was learned in all the sciences of Egypt. Athens, next 
after Egypt, cultivated these branches of knowledge, together 
with others. Her power and her prosperity lasted as long as the 
Areopagus, a high court like that of Egypt, continued, which 
protected the people in the enjoyment of their rights, and pre- 
vented the encroachments of different departments of the gov- 
ernment on each other and on the people. We all know the 
history of that institution ; its demolition in the time of Pericles, 
as forming an obstacle to his designs on the supreme control of 
public affairs. 

Up to that period the Athenians were the great model and the 
source of surrounding light and civilization. The Romans, unfit 
to legislate for themselves, sent to Greece for their laws, and 
obtained from her the elements of the twelve tables, which 
have afforded even to the moderns the benefit of some wise 
suggestions. 

There is another thing worthy of observation. One important 
branch of the law may be considered as of modern growth—I 
mean the law of nations. It was very little known in practice, 
among the ancients. They were barbarous and unmerciful in 
warfare. They destroyed countries, razed cities and towns to 
their foundations—they mutilated and killed their prisoners, or 
made slaves of them. We see in the monuments erected by 
Rameses, the Egyptian Alexander the great, the slavery and 
degradation of prisoners represented in the sculptures executed 
to celebrate his victories, to do him honour, but to the eye of 
modern civilization they fix upon him the reverse. How dif- 
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ferent the scene now, when civilized nations become engaged 
in war, and one or the other becomes the conqueror. How 
often have the capitals of Europe been occupied by a hostile 
foe and yet remain safe and flourishing. 

Grotius was the first to write a complete and enlightened 
treatise on the law of nations, which has been pursued and car- 
ried on by various others, and has become a law obligatory on 
all nations that claim to rank as civilized. 

The law in rendering itself a science, has had the effect in 
some measure, to change the practice that existed in ancient 
times. The oratorical talent, which was formerly first and 
prominent, has become subordinate. Quintilian tells us, the 
Roman orator pleaded causes—not the lawyer. He had some 
one of the lawyers outside in the adjoining offices, to furnish 
him the law when he should want it. The orator who pleaded 
the cause was not supposed necessarily, to be acquainted with 
the law, though Quintilian says he ought to possess that 
knowledge in common with other sciences. The two in mas- 
tery require almost too much at present perhaps, for the intel- 
lectual powers, without reference to the change that has taken 
place by which oratory is now subordinate to the science of the 
law. A client, it is true, may take a lawyer for his oratorical 
powers, but generally speaking, only in those cases where less 
depends upon the principles of law than on the ability to move 
the passions. Take the bar as a class, therefore, and you will 
find they are not orators. There are orators among them, but 
they are exceptions to the general rule. The man who aims 
to become a profound lawyer, has not time also to cultivate all 
the refined graces of oratory. There are not perhaps more 
orators in the legal profession than in the pulpit, or among 
medical men, or in the senate, for the reasons | have alluded to. 

I met not long since with a remark of Socrates, which is some- 
what akin to the subject I have been speaking of. “Men appear 
wise,”’ says he, “from their knowledge, not from their ignorance, 
therefore knowledge is wisdom. But no man can know all 
things; therefore, no-man,can be in all respects wise. He is 
therefore wise who knows that which he professes.’’ We profess 
the law. We ought to know what we profess, or have the 
ability readily to find the necessary knowledge. The maxim 
that all are bound to know thie law, is founded on their ability 
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to obtain this information from those who understand it. It 
was remarked by Napoleon that when he sought the advice or 
opinion of the lawyers around him, they resorted to their books. 
It might as well have been objected to him that he never 
prepared to fight a battle without surrounding himself with 
maps, and marking out on them the roads, situations, distances, 
which it appears was his uniform custom. 

There still remains some subjects in which what relates to the 
profession may be considered deficient. I mean the moral 
duties of the lawyer, his relation to the public, the profession, 
and to his client. Ido not know that a guide could easily be 
furnished for this purpose, but am disposed to think that young 
men coming to the bar, are often placed in novel and difficult 
situations, in which they are embarrassed from want of previous 
aid of this kind. 

I thank you, gentlemen, for the attention you have paid me, 
and if the remarks I have made, will engage your thoughts, the 
purpose I had in view will be accomplished. 








IN THE COURT OF COMMON PLEAS FOR THE 
COUNTY OF PHILADELPHIA. 
[Nov. 9, 1844. 


TAYLOR UV. SMITH ET AL. 


1. Where after final hearing of a case before a justice, he postpones his decision 
without fixing any day, the judgment entered by him afterwards, can only be 
regarded as a judgment from the day notice of such entry shall be given to the 
party against whom judgment is entered. 


This was an appeal by the plaintiff from the judgment of an 
alderman. The defendants obtained a rule on plaintiff to 
show cause why the appeal should not be stricken off, on the 
ground that it was taken more than 20 days after judgment 
entered. The transcript showed that judgment had been 
entered June 3, 1844, and the appeal taken June 24, 1844, 21 
days after. 

At the hearing on the return of the rule, the depositions of 
the alderman and another witness were read, from which and 
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the transcript, it appeared that the summons had issued 16th 
Feb. 1844, returnable 21st Feb. 1844, at 10 o’clock A. M., that 
the case was adjourned to Feb. 26, 10 o’clock, when a final 
hearing was had. 

The alderman at the last hearing postponed his decision 
without fixing any day certain for giving judgment. He 
entered judgment for defendants on the 3d June, 1844. On the 
24th June, 1844, he gave notice of the entry of judgment to the 
plaintiff, who the same day gave bail and entered an appeal, 
which was duly filed in the prothonotary’s office of the common 
pleas. 

Mann for defendants argued that the appeal was not taken 
out until more than 20 days from the entry of judgment, and 
that it was irregular for the alderman to allow the appeal after 
20 days under the circumstances, and for the prothonotary to 
enter it. 

Hood for plaintiff, contended that there was no Jdaches 
on his part; that the alderman at the final hearing of the case 
in February, postponed his decision without fixing any day; 
that plaintiff had no notice of judgment being entered against 
him until 21 days thereafter, when he immediately entered bail, 
and appealed; that the delay in giving plaintiff notice was an 
accidental omission in the alderman, the penalty of which it 
would be unjust to visit on the plaintiff, and thereby deprive him 
of a trial by jury. Louderback v. Boyd, 1 Ash R. 380; Noble 
v. Hooke, 16 S. & R. 421; Cochran v. Parker, 6 ib. 551, 
&c. &e. 

King, president. The appeal is sustained on the ground that 
the judgment not being given on a postponement to a day cer- 
tain, but rendered without any such postponement or notice to 
the party, other than that given on the 24th of June, can only be 
regarded as a judgment from the day such notice was given, 
viz. June 24, 1844. 
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CASES IN THE DISTRICT COURT FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 
[Oct. 26, 1844. 
LINCOLN UV. SOUDER. 


— 


. Under the rules of 1842 relative to pleadings in particular actions, the district 
court for the city and county of Philadelphia, allow the replication of de injuria 
to special pleas in assumpsit, within the limits prescribed in Crogate’s case. 

2. The replication de injuria is proper, when the plea consists merely of matter of 
excuse or justification; and it cannot be applied so as to include in the denial 
any matter alleged on the other side, in the nature of title, interest, command- 
ment, authority, or matter of record, 

3. The erroneous use of the replication de injuria, is matter of form, to be taken 

advantage of by a special, not by general demurrer. 


This was an action on a promissory note. The defendant 
pleaded non assumpsit payment with leave,and set-off, and three 
special pleas, the last of which set forth that the defendant was 
a preferred creditor under a certain deed of assignment of Mar- 
shall & Co. to John C. Montgomery, in trust for creditors; and 
that at the special request of the plaintiff the defendant trans- 
ferred to him all his interest in the said preferred debt, in 
consideration whereof the plaintiff agreed that he would forbear 
to sue the defendant on the said promissory note, until a final 
settlement of the assigned estate by the assignee aforesaid ; that 
the plaintiff would use due diligence to collect from the said as- 
signee the dividends; and apply them to discharge the said note; 
that said plaintiff accepted the transfer so made, but that the 
said assigned estate was not yet settled, and that a large divi- 
dend was in the hands of the said Montgomery for distribution, 
and that the plaintiff had not used diligence to receive the divi- 
dend on the preferred debt, but that he had sued out the note, 
&c., and this he is ready to verify, &c. 

To this last special plea, the plaintiff replied de injuria, &c., 
and traversed the allegations of the other pleas in the common 
form. 

When the case was reached on the trial list, the defendant de- 
murred generally to the replication de injuria, and withdrew all 
his other pleas, and the plaintiff joined in demurrer. 

Mr. Waln for plaintiff argued : 

Ist. That the plea of de injuria sua propria absque tali 
causa is proper when matter in excuse is pleaded, and not 











108 District Court of Philadelphia. 


matter in discharge. Crogate’s case, 2d resolution, 8 Rep. 66 b, 
Comyn Dig. Pleader F. 18; 7 Price 670; 3 Eng. Ex. Rep. 270, 
Hangford v. Wagham, Law Lib. for Jan. 1844, 125; Smith’s 
Leading Cases. 

Though doubts have been entertained whether it is a proper 
replication to actions on contract, yet in modern practice it has 
been so extended, and the new rules of the district court copied 
from the English ones, bring it within the reason on which 
the old law allowed it. It has been allowed in assumpsit, 1 
Chitty Pl. 611; 4 Mason & W. 123, Jones v. Simon; 29 Eng. 
Com. L. 337, Whitaker v. Mason; 3 Dowl. 752, Crisp v. Grif- 
fith,a demurrer assigning for cause that de injuria was not 
applicable to contracts. 4 Dowl. 248-253, Solly v. Neish. 

In covenant it has been allowed as appears, 10 Barn. & 
Cress. 527, Richards v, Murdock; and in replevin, 3 Barn & Adol. 
2 Selby v. Bardour. 

2d. If the replication is bad, it cannot, since the statutes 27 
Eliz. and 4 and 5 Ann, be taken advantage of on general 
demurrer, 

Statutes are in Chitty on Pl. 7 Am. ed. (6 Eng.) 701, 702. In 
a note to Crogate’s case, it is stated the practice is to demur 
specially and that 3 Lev. 65, when it was held de injuria, was 
good on general demurrer, was before these statutes. Parker v. 
Reiley, 3 Mee & Wells 230; Curtis v. Marquis of Headford, 6 
Dowl. 502. 

Lastly. The pleas being withdrawn, on which issue in fact 
was joined when the case was called for trial, the plaintiff has 
lost the term, and it is a case for the discretion of the court, to 
disallow the offer to withdraw the demurrer and plead over. 
1 Burr. 316, Robinson v. Rayley; Stephen on Pl. p. 264, and 
note. 

Mr. Fallon, for the defendant. 

Perrit, president. This is an action of assumpsit. The first 
count in the declaration is on a promissory note. ‘The money 
counts are added. To the first count the defendant has filed a 
special plea, alleging what purports to be matter of excuse. The 
plaintifl’s replication contains the traverse de injuria sua pro- 
pria absque tali causa; the defendant demurs generally, and 
the plaintiff joins in the demurrer. 

Under the authority of the 6th section of the act of assembly 
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of March 11th, 1836, this court, in 1842, adopted certain rules, 
relative to pleadings in particular actions, enforcing the general 
principle, that where the making of the contract is admitted, all 
matters of defence must be specially pleaded. Following the 
English courts under similar rules, we have, in certain cases, 
allowed the replication of de injuria to special pleas in assump- 
sit, though formerly this traverse was not used in actions on 
promises. While one of the new rules exacted the special 
plea, no provision was made for an alteration of the common 
law doctrine, which prohibited the plaintiff from filing more 
than one replication to each plea, and also from filing a repli- 
cation containing two or more substantive answers to the same 
plea. The statute of 4 Anne ec. i6,s. 4, authorizing a defend- 
ant to plead, with leave of the court, as many several matters 
as he should think necessary to his defence, extends to the case 
of pleas only, and not to replications or subsequent pleadings ; 
and under the new rules, it was soon perceived that in many 
cases plaintiffs would be unreasonably embarrassed, unless 
some comprehensive form of reply, denying in summary terms 
the allegations of the special plea, were permitted. A full his- 
tory and investigation of the existing practice in Westminster 
Hall will be found in the reports of the cases of Brancker v. 
Molineux, 1 Mann. & Gr. 710 (39 E. C. L. 615,) and Purchell 
v. Sulter, 1 Queen’s B. Rep. 197 (41 E. C. L. 501, 506.) This 
general traverse has however, been confined within the limits 
prescribed in Crogate’s case, 8 Rep. 66, so far as those limits 
are properly applicable to the form of action. ‘That case is au- 
thority for saying that this replication is proper, when the plea 
consists merely of matter of excuse or justification, and that it 
cannot be applied so as to include in the denial any matter 
alleged on the other side, in the nature of ¢itle, interest, com- 
mandment, authority or matter of record, such matters re- 
quiring to be traversed separately in the common form. So far 
then as these restrictions apply to the character of the een 
ing, they may be recognised in assumpsit. 

‘Now, looking to the nature of the particular facts set out in 
the special plea in the present case, it might be the duty of the 
court to inquire whether the plea contains matter of excuse only, 
and if this question were determined in the affirmative, then 
further to decide whether the excuse was not under the autho- 
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rity or license of the plaintiff. But a point is here interposed 
relative to the mode in which the subject of the admissibility 
of the replication has been brought before the court. Can an 
objection to this traverse be sustained on general demurrer? 
If it cannot, it would be useless to pursue the suggested inqui- 
ries. 

In Fursden v. Weeks, 3 Lev. 65, the improper use of de in- 
juria was held to be ground of general demurrer, and the 
authority of this case was recognised in Hooker v. Nye, 4 
Tyrrhwh. 777. The point, however, was carefully examined 
by baron Parke, in Parker v. Riley, 3 Mees. and Welsb. 230, 
where the former cases are overruled by the court of exchequer, 
and a special demurrer held to be necessary. The plea in that 
case was not mere matter of excuse; it was said to be either the 
general issue, or in avoidance of the contract, and on either sup- 
position, the court were inclined to think the replication bad. 
But it was not considered bad in matter of substance. The ques- 
tion in such cases is merely whether the traverse shall be Sene- 
ral or special. An objection that the replication of de injuria 
was improperly used, was accordingly held to be matter of 
form under the statute Jeofails, 18 Eliz. c. 14, and not to be 
available under a general demurrer. These views are sound 
and furnish a convenient rule for our guidance. 

Judgment for the plaintiff. 


(Sept. 11, 1844. 
M’CURDY VU. RANDOLPH AND GREER. 


1. The 10th section of the act of 21st March, 1772, which relieves a defendant in 
an action of replevin upon a distress for rent, from setting forth the title of land- 
lord, in making an avowry or cognizance, applies to ground rents. 


The defendant Randolph avowed, and the defendant Greer 
made cognizance, setting forth that the plaintiff for a long time 
&c. enjoyed a certain lot or piece of ground, situate &c. as the 
tenant of said Randolph, “by virtue of a certain demise or grant 
thereof, from J. R. and S. his wife to D. E. his heirs and assigns, 
theretofore made, at and under the yearly rent of $350, in 
equal half yearly payments on the first day of February and 
August in every year forever, unto the said J. R. his heirs and 
assigns ;” (the said plaintiff being the assignee or alienee of the 
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said D. E. the grantee of the lot and premises; and the said 
Randolph being the grantee or alienee in fee simple of the said 
J. R. and wife of the said yearly rent—* and because,” &c. 

The plaintiff demurred specially “for that the said avowant 
hath not brought the said supposed deeds of demise, grant, as- 
signment and alienation, to wit, from J. R. and S. his wife to D. 
E., and from J. R. and S. his wife to the said avowant, and 
from the said D. E. to the said plaintiff into court, or any coun- 
terpart thereof, or of any one of them, or made any proffer 
thereof, and because the said plaintiff in the manner the said 
supposed deeds of demise, grant, assignment and alienation are 
above pleaded, cannot have oyer of the same so that he the 
said plaintiff might know whether they are the deeds of the said 
J. R. and S, his wife and of the said D. E. as the same are 
above pleaded, and because it doth not appear by the said 
avowry and cognizance whether the said supposed deeds or any 
of them are actually destroyed, or whether they do not still 
exist and are only lost or mislaid, and also for that part it does 
not appear and is not averred by the said avowry and cogni- 
zance whether the said demise, grants, assignments and aliena- 
tions as above pleaded are by indenture or deed or by parol.”’ 

Brooke for the defendants, cited the 10th section of the act of 
2ist March, 1772, Purd. 6th edition 926, which dispenses with 
the necessity of setting forth the title of the landlord in an 
avowry or cognizance; and to show that this act applied to 
ground rents, he cited Franciscus v. Reigart, 4 Watts 98. 

Gilpin, in support of the demurrer, contended that as the de- 
fendants had undertaken to set forth the title, they were bound 
to do so fully, and to make proffer of the deeds. 

Per curiam. The defendants, in their avowry and cognizance 
have pursued the act of assembly, and have set forth what the 
act requires and no more. The only question that could arise, 
is, Whether the act is applicable to ground rents. That ques- 
tion has been put at rest by the case cited from 4 Watts, which 
is directly in point. 

The plaintiff was then allowed to withdraw the demurrer, 
and directed to plead to the avowry, &c. 
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{Nov. 16, 1844, 
KERR UV. DIEHL ET AL. DEFENDANTS—GRANT ET AL. GARNISHEES, 
1, Garnishees in an attachment of execution, admitted in their answers, that they 
held property of the defendant more than sufficient to pay a debt which defendant 
owed them, if certain commercial adventures turned out well: Held, that plain- 
tiff was not entitled to judgment. 


This was an attachment of execution. The plaintiff on the 
30th of June, 1842, propounded interrogatories to the garnishees, 
inquiring among other matters, if they were not indebted to the 
defendants; and if they had not in their possession, or under 
their control, on the 14th May, 1842, any money, debts, estate, 
or effects belonging to defendants, by way of pledge or other- 
wise. 

On the 25th of July, 1842, the garnishees filed their answers, 
stating, that they had an open account with defendants, the 
result of which depended entirely upon voyages to foreign 
countries, and until those voyages were ended, it was impos- 
sible to state which way the balance would be, or what the bal- 
ance might be. On the 14th of May, 1842, and down to the 
time of filing their answers, the defendants were indebted to 
them in large sums of money, as security for which they held 
defendants’ ships and other property, all of which was then in fo- 
reign parts and places. They supposed it possible that said ships 
and property would prove sufficient to pay the debt due them 
by defendants, and leave a surplus; but whether there would be 
any surplus, and if any, what it would amount to, could not be 
ascertained till the result of the adventures should be known. 
They answered, they held no money, debts or effects of any 
nature whatsoever belonging to defendants, and did hold none 
on the 14th May, 1842, except as security for debts due, as 
above stated. 

On the 10th of February, 1844, on the filing of the affidavit 
of one of the assignees for the benefit of creditors, to whose use 
the suit was brought, the court allowed the plaintiff to file 
additional interrogatories. 

In answer to these last interrogatories, the garnishees stated in 
detail, all the property and effects of defendants in their hands 
at the time the attachment was laid, and the value of each 
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particular item, amounting in the aggregate to the sum of 
$131,201 90. They further stated, that at the time the attach- 
ment was laid, defendants owed him $102,159 30; that since 
then they had paid on account of transactions, previously en- 
tered into, and growing out of the nature of the business, such 
as expenses of sailing the ships, insurance, &c. &c., $81,120 84, 
= $183,980 14. That they had received since the attachment 
$80,917 10, which sum as appeared by the answer, was made 
up in part of the proceeds of the property which they held at 
the time the attachment was laid. They had made defendants 
new advances on one of their ships, say $26,267 86. That de- 
fendants had not settled with them, but still owed them the sum 
of $103,063 with an accumulation of interest and charges, 
for which they held as collateral security, three ships abroad on 
voyages which promised to be productive, the estimated aggregate 
value of which was $66,000, merchandise and sundries, say 
9,096, and claims on various persons amounting together to 
145,000. 

Ou these admissions, the plaintiff obtained a rule on the gar- 
nishees to show cause why judgment should not be entered 
against them, for $1180 97 and interest, being the amount of 
plaintitl’s judgment against the defendants. 

J. «2. Phillips for plaintiff. 

William M. Meredith, for garnishees. 

Per curiam. The plaintiff has moved the court for judg- 
ment on the admissions of the garnishees, contained in their 
answers to the additional interrogatories. We think that a con- 
clusive objection to granting his motion, may be found in the 
answer of the garnishees to the second interrogatory of the first 
set filed in this case, which states that they and the defendants 
have an open account, the result of which is uncertain and de- 
pendant entirely upon commercial adventures, extending, it ap- 
pears, over half the globe. In their subsequent answer they go 
more into detail, and furnish information confirmatory of their 
first statement. Their answers show that the defendants are 
indebted to them, yet at the same time they admit they have 
control of an amount of property more than sufficient to pay 
the debt the defendants owe them, provided several voyages 
particularly referred to, result prosperously. Where such is the 
state of the facts, how can we say that there is at this moment a 
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debt due and owing from the garnishees to the defendants, 
according to the meaning of the act of 16th June, 1836? The gar- 
nishees make no such admission, and the facts presented to us in 
their answers, do not establish such a conclusion. If we specu- 
late upon probabilities, which are very strong in this case, there 
will eventually be a balance in the hands of the garnishees belong- 
ing to the defendants, but we cannot even take upon ourselves 
the responsibility of saying that such will be the case: the rule 
for judgment must be discharged. 


{December 14, 1844. 
BOYD Vv. SERRILL. 


1. A writ of summons issued before the return day may be served at any time 
during the return day, without regard to the sitting of the court. 


The plaintiff issued a writ of summons on Saturday, Novem- 
ber 30th, 1844, returnable the first Monday of December fol- 
lowing. The writ was not taken to the sheriff’s office until 
Monday, December 2, the return day, at about 12 o’clock M., 
and was not served on the defendant until about 7 o’clock in 
the evening of the same day. These facts being laid before the 
court in an affidavit of the defendant. 

G. Emkn Jr., for defendant, asked for a rule on plaintiff to 
show cause why the service of the writ should not be set aside, 
and cited Heberton v. Stockton, 2 Miles 164, as deciding that if 
the summons is served after the adjournment of the court on 
the return day, it is bad. 

Per curiam. ‘The old doctrine that service of a writ on the 
return day was good, if done during the sitting of the court, and 
bad if the court had risen, was exploded by lord Mansfield, and 
the law as now settled is, that the service is good if made at any 
time on the return day. We cannot notice fractions of a day. 
In Heberton v. Stockton it merely happened that the service was 
made during the sitting of the court; the decision was not put 
on that ground. In the case of Wood v. Foster, decided by the 
court a few years ago, but not reported, it appeared by the 
depositions taken in the case that the defendant was not arrested 
on the capias until a few minutes before midnight of the return 
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day, and the court held the service to be good. Prior to the act 
of 1836, the writ might be zsswed on the return day, but this is 
no longer the case, as we decided in Dyott v. Pennock, 2 Miles 
213. Rule refused. 


[December 7, 1841. 
HILL VU. CREAN, 
1. Costs of suit may be added to the amount for which judgment is rendered, in 
regulating the duration of the stay of execution under the act of June 16, 1836, 


Thus, where the judgment was but for $495 65, but the costs swelled the 
amount to more than $500, a stay for twelve inonths was held to be regular. 


This was a rule to show cause why the recognizance for stay 
of execution should not be set aside. 

The judgment was for $495 65, but including costs it 
amounted to more than $500. The stay of execution was for 
twelve months. 

Perkins for the rule. H. M. Phillips, contra. 

Srrovup J. delivered the opinion of the court. 

By the 3d section of the execution act of 16th June, 1836, it 
is provided, that “in all actions instituted by suit for the reco- 
very of money due by contract, &c., if the defendant shall be 
possessed of an estate in fee simple within the respective county, 
worth, in the opinion of the court, the amount of the judgment 
recovered therein, or the sum for which the plaintiff may be 
entitled to have execution by virtue thereof, clear of all incum- 
brances, he shall be entitled to a stay of execution upon such 
judgment, to be computed from the first day of the term to 
which the action was commenced, as follows, to wit: 1. If the 
amount or sum aforesaid shall not exceed $200, six months, 
&e.: 3. If such amount or sum shall exceed $500, and two 
months.”? And by section 4: “ Every defendant on any judg- 
ment obtained as aforesaid may, upon entering security in the 
nature of special bail, have a stay of execution thereon during 
thirty days from the rendition of such judgment, and if during 
that period he shall give security to be approved of by the court, 
&c., for the sum recovered together with interest and costs, he 
shall be entitled to the stay of execution hereinbefore provided 
in the case of a person owning real estate.” 

The plaintiff in this case on the 6th of September last obtained 
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judgment against the defendant in an action of assumpsit, and 
the prothonotary on the same day assessed the damages at 
$496 65, and the costs at $8 624. The defendant on the 4th 
of October entered security for stay of execution for twelve 
months, the amount of the judgment inc/uding costs being more 
than $500. His right to so long a stay of execution is now 
denied, the plaintiff contending that the amount of the costs is 
not to be added to the damages assessed, in order to ascertain 
the duration of the stay. 

The proper meaning of the expression in the 3d section, 
“amount of the judgment recovered,” is the point in contro- 
versy. 

If the question was, whether the defendant should be allowed 
stay of execution under the 3d section, in virtue of Ais owner- 
ship of real estate, it seems to me no one would doubt the 
proper construction to be, that the real estate should be worth 
the amount of the damages assessed together with the costs of 
suit: for the obligation to pay the costs is of the same force as 
that to pay the damages. Both are unquestionably compre- 
hended in the judgment, and consequently are alike a dien on 
the defendant’s real estate. The principle on which the stay is 
granted obviously is that the judgment is secured by the lien. 
The real estate, therefore, to entitle a defendant to the stay 
should be commensurate with the lien—should be worth the 
whole amount of the judgment, damages, and costs, or the 
plaintiff cannot be secure. 

The language, “or the sum for which the plaintiff may be 
entitled to execution,’ which follows in immediate connexion 
“the amount of the judgment recovered,” furnishes an addi- 
tional support to this part of the act. The purpose of intro- 
ducing this disjunctive phrase was no doubt to provide for the 
case of actions of debt on which the judgment is for a penalty, 
to be released on payment of a lesser sum. Now, the provision 
is express, that in such a case the real estate must be worth the 
amount for which execution may issue, which always includes 
costs. It cannot be supposed that the legislature meant to 
establish a different rule in such a case from what was to pre- 
vail generally. 

Now if justice to the plaintiff requires that the stay should 
not be allowed to the defendant unless his real estate is worth 
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the whole amount of the judgment, damages and costs, the like 
measure must be meted to the defendant, and this aggregate 
must be taken in order to ascertain the duration of the stay. 
The same language is used in respect to the ¢wo subjects, and 
must receive in both the like construction. 

No reason can be assigned for a difference of construction 
between the 3d and the 4th sections. Personal security in the 
one takes the place of real estate in the other. But both as to 
the point in controversy, stand on the same footing and are 
viewed with equal favour. The recognizance, therefore, has 
been rightly taken and must stand. Rule discharged. 


Nore.—We are indebted toa friend for the above report, and also for the one 
which follows. These cases, it will be seen, are not of recent date, but their great 
importance in practice will insure them an attentive perusal.—Ebs, 


[Sept. 25, 1841. 
NEWBCLD UV. COMFORT ET AL. 

1. By the statute of 32 Henry VIII. c. 34, which is in force in Pennslyvania, the 
assignee of the reversion may sue in his own name upon express covenants in 
a lease, running with the land, such as for payment of rent, &c. 

2. A covenant in a lease for the payment of rent is not assignable under the act of 
May 28th, 1715, nor is it assignable under the statute above mentioned, apart 
from this reversion, so as to allow the assignee of the reversion to sue in his own 
name for rent due, when the reversion was in another. 

3. A lease not made with “assigns,” nor for a sum of money therein mentioned, 
is not assignable under the act of May 28th, 1715. 

4, The lease, in this case, was held to be an instrument upon which judgment might 
be given for want of an affidavit of defence. 


This was a rule to show cause why judgment should not be 
opened. 

It was an action of covenant. The following paper was filed 
as a copy of the instrument on which suit was brought. 

«“ We the undersigned hereby agree to rent the store, No. 110 
Walnut street, of Mr. J. R. De Young, at a rent of $50 for one 
month from the date hereof, and $40 for the next month or 
months we may remain in possession thereof; hereby binding 
ourselves to pay the sum of $100 per month, should we retain 
possession of the said store after receiving notice to quit from 
Mr. De Young, eight days after date of said notice. Philadel- 


phia, 7th March, 1840. 
« Writ1am Comrorr, [ Seal. ] 


C. W. GunneE tt, [ Seal. ]”’ 
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With this paper was also filed, a copy of an assignment of 
the same, with all the sums due thereon, by Isaac R. De Young 
to the plaintiff, under seal, with two witnesses, dated July 8th, 
1841, and the following statement: 

“ There is due to the plaintiff under the above agreement the 
sum of $250, for the rent of said store, from the 7th of May to 
the 7th of December, 1843, with interest at 6 per cent. on each 
sum of $40, from the end of the month on which the same be- 
came due and payable.” 

A declaration, setting forth, inter alia, that by deed of 
August 22d, 1840, Isaac R. De Young had conveyed the pre- 
mises to the plaintiff in fee, was delivered to the defendant’s 
attorney on the 3d of September, 1841, when, by consent of 
counsel it was considered as filed. 

B. H. Brewster, for the rule. 

This lease is not an instrument of writing for the payment of 
money, upon which judgment can be given for want of an affi- 
davit of defence. It does not show any right in the plaintiff, 
who is not aided by the assignment, statement, or declaration. 
It is not a specialty within the act of 1817, “for the assigning 
of bonds, specialties and promissory notes.” 

S. Miller Jr. contra, cited Hansell v. Nelson, 1 Miles 340, 

The opinion of the court was delivered by 

Jones J. This is a motion to open a judgment which had 
been rendered under the 2d section of the act of 28th March, 
1835. The action, it is said, is instituted on an agreement under 
seal, made the 7th of March, 1840, whereby the defendants 
agreed to rent the store, 110 Walnut street, of Isaac R. De 
Young, at a rent of $50 for one month from the date—at $40 
for the next month or months they should remain in possession 
thereof; binding themselves also, to quit on eight days notice 
from Mr. De Young, or pay $100 per month if they should 
retain possession afterwards. 

This agreement, it is said, was legally assigned by Mr. De 
Young to the plaintiff on the 8th July, 1841, in the presence of 
two witnesses, and was attested by them according to the act 
of assembly for the assigning of bonds, specialties, and promis- 
sory notes, passed the 28th of May, 1715. 

A copy of this agreement of the defendants, and also a copy 
of the assignment have been filed, together with an informal 














Newbold v. Comfort. 119 


statement of the plaintiff’s demand; by which it appears that 
he claims $280 as for rent, accrued between the 7th May and 
the 7th December, 1840, with interest. 

Besides these papers, the plaintiff has also filed a declaration, 
alleging among other things, that the said Isaac R. De Young 
being seized infer alia of the premises mentioned, demised the 
same on the 7th March, 1840, to the defendants, &c. That af- 
terwards, to wit, on the 22d August, 1840, the said De Young 
conveyed the premises and his reversion therein, to the plain- 
tiff, and alleges as the breach the non-payment of the rent. 

The defendants did not file an affidavit of defence, but they 
contend, that the plaintiff had no right to sue upon the covenant 
in his own name. 

The plaintiff on the other hand contends, that the instrument 
is assignable, under the provisions of the act of 28th May, 1715; 
but if not, he contends, that the covenant he has sued upon 
runs with the land, and that he, as the assignee of the reversion, 
has a right to sue upon it in his own name, for breaches which 
have accrued in his own time. 

I will first consider the case as presented by the declaration. 
The plaintiff alleges, in effect, that he is the assignee of the re- 
version of the lands and tenements demised to the defendants, 
and as such, has a right to the rent accrued since the 22d 
August, 1840. 

The question, however, is not precisely whether he is entitled 
to the rent, but whether he can sue upon a covenant to which 
he was not a party; because the act of assembly under which 
this motion is made does not extend to this case, unless the 
action is instituted upon the covenant. 

It is disputed whether at common law the grantee of the 
reversion can maintain an action against the lessee upon his 
express covenant. On the one hand it is contended, that 
although a chose in action is not assignable at common law, 
yet a contract arising from an interest in lands is so. See 
1 Roll. 80; Owen 151; Roll. Abr. 521, pl. 6; Cro. Eliz. 638; 3 
Bulstrode 250, 281. The contrary argument is, that the assignee 
of the reversion is not privy to the covenant; and although it is 
admitted that at common law the assignee might sue the tenant 
upon the implied covenant, it is contended that the stat. 32 
Hen. VIII. cap. 34, is conclusive evidence that the common law 
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is otherwise in respect to express covenants. 3 Mau. & Selw. 
394; 3 T. R. 401; 1 Wilson 165; 1 Shower 191; 1 Salk. 8, a; 
Carth. 182; 3 Mod. 336; 1 Saund. 240 (n. 3.) 

It is not important to the present question, however, whether 
the stat. 32 Hen. VIII. cap. 34, which is in force in this com- 
monwealth, is declaratory of the common law or introductory 
of a new rule, because by force of the statute, if not at common 
law, the assignee of the reversion may bring covenant against 
the lessee, upon such express covenants contained in a lease as 
run with the estate in the land demised, such as for payment of 
rent. Thursby v. Plant, 1 Saund. 238-241. Nor is it important 
to consider whether this statute operates by transferring the 
privity of contract (as is said in Thursby v. Plant), or whether 
by its proper force, the statute gives the action on the covenant 
irrespective of privity of contract or the want of it, between the 
assignee of the reversion and the tenant. It is enough that in 
one way or the other the assignee may institute his action on 
the covenant, as he has done in this case. 

In order to recover, however, the rent accrued and in arrear 
before the 22d of August, 1840, it is necessary for the plaintiff 
to show that the covenant is assignable by force of the act of 
28th of May, 1715. Upon this question my opinion is adverse 
to the plaintiff. The instrument of writing, a copy of which 
has been filed, was not made with assigns, nor was it made for 
a “sum of money ¢herein mentioned.’ This instrument, 
therefore, is not within the description of the act. Besides, that 
act was intended to apply to such specialties as had been held not 
to be assiguable by law, so that the assignees of them could sue 
in their own names by an action at law. Cases like that under 
consideration were not therefore within the supposed mischief 
which the act was designed to remedy; because covenants con- 
nected with the tenure were in effect assignable by the stat. 32 
Hen. VIII. cap. 34—not to be held in gross it is true, but with 
the reversion in the land to which they were in some sort 
accessary. Such covenants ought not in fact to be otherwise 
assignable, or susceptible of separation from the tenure in the 
land; for they are not to be considered as contracts between the 
parties to them simply or as individuals, but between them as 
landiord and tenant. If it were held, that the landlord could 
assign such a covenant to one person while he assigned his 
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reversion in the lands to another, or that he could retain such 
covenant while he parted with his reversion, the evil intended 
to be remedied by the stat. 32 Hen. VIII. cap. 34, would not 
only be revived but greatly increased. 

My opinion is, that the plaintiff is entitled to judgment for the 
rent in arrear and accrued since the assignment of the reversion, 
viz. the 22d of August, 1840. As to the rent accrued and in 
arrear before that time, if any, an action must be brought in the 
name of Isaac R. De Young to the plaintiff’s use. 





IN THE COURT OF COMMON PLEAS OF LEHIGH 
COUNTY. 


Before Judge Banks. 


COMMONWEALTH U. SMITH. 


1, A. held by improvement right since 1750 a tract of two hundred acres of land. 
Part of the woodland was included in a warrant and survey of twenty-five acres, 
made by B. in 1819, inclosed and held by him and his assigns ever since, without 
any claim being made by A. In 1842, A. died without any heirs or known 
kindred, and an inquisition was held finding the tract had escheated. In eject- 
ment by the commonwealth for that part of the tract of two hundred acres in- 
cluded in the twenty-five acres of B.’s warrant and survey: Held, that although 
A. might at any time have recovered the land, yet the commonwealth was 
estopped by her own grant, and that B.’s title could not be divested. 


The facts of the case are stated in the opinion of the court. 

The court charged the jury as follows: 

Banks, president: Catharine Baldorff, as is said on the part 
of the plaintiff, died intestate without heirs or any known 
kindred. An inquisition was held, finding that a tract of land 
had escheated to the commonwealth; the defendant claims 
about thirteen acres of said tract of land, and we are now to 
determine the validity of his right. 

The plaintiff has given in evidence certain warrants, receipts, 
applications, and surveys for small portions of land. (Here the 
court adverted to them particularly.) It is admitted that none 
of those office rights covers the land in dispute. Victer Baldorft 
claimed land by improvement as well as by the office rights 
above referred to,a great many years ago. As early as 1750 
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the house and improvement were on the land he claimed by im- 
provement, and the office rights were located adjoining it. 

No official survey of his improvement has been shown, but a 
plot of ancient date in the handwriting of John Scull has been 
shown. This plot was found among his papers. On this plot 
Victer Baldorff’s land is laid down in one body as two hundred 
acres. Victer Baldorfi died about the year 1773, leaving three 
children, and intestate. In 1773, proceedings were had in the 
orphans’ court, and this land was eppraised as two hundred 
acres and was accepted by the eldest son at the appraisement. 
The number of acres corresponds with the number of acres in 
the Scull plot. The son entered into possession of the land, 
claiming according to the courses and boundaries of said plot, 
and lines were found marked on the ground corresponding with 
said plot. The eldest son died about the year 1803, in possession 
of said land and the owner, intestate leaving a brother and sister, 
and proceedings were had in 1803 by which this land was divided 
in the orphans’ court. The brother accepted purpart No. 1, and 
the sister No. 2. When the sheriff and jury were on the ground 
a survey was made in exact conformity to the Scull plot, and 
the land divided accordingly. 

The brother and sister took possession of their parts res- 
pectively. The brother died intestate, leaving no heir but his 
sister Catharine who lived on the land, having taken possession 
of his purpart. Catharine died about a year ago, without any 
heirs or known kindred. 

On the 13th of September, 1819, Lorentz Ettinger applied to 
the land office for twenty-five acres of land, and on the same 
day a warrant was issued. 

On the 30th of September, 1819, a survey was made on said 
warrant of thirty-five acres and one hundred and twenty-five 
perches, which was returned on the 13th of November, 1819. 
On the 30th of November, 1819, a patent was granted to Ettinger 
for said land. On the 4th of April, 1820, Ettinger granted six- 
teen acres of this land to a man named Bahler. At January 
term, 1820, a man named Reedy obtained judgment against 
Bahler in the court of common pleas. A fi. fa. issued on this 
judgment, and the sixteen acres were levied on and sold on a 
vend. exp. to Henry Peter, to whom the sheriff made a deed 
dated the 6th of December, 1821. Henry Peter conveyed by 
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deed the land he had thus purchased to Abraham Reedy, the 
6th of December, 1821. On the 27th of July, 1822, Reedy con- 
veyed the land to Tobias Smith, the defendant, for $ 224. 

To May term, 1820, Catharine Baldorff brought an ejectment 
for this land against Ettinger; the suit was arbitrated, and on 
the 5th of August, 1820, an award was filed in favour of the 
defendant. From this award the plaintiff did not appeal, nor 
did she ever afterwards exercise any acts of ownership over the 
land nor assert claim to it although she lived near it, and it was 
occupied ever since by Ettinger or Smith. The defendant has 
always occupied it since his purchase. It also appears that the 
land applied for by Ettinger and granted to him by warrant was 
at that time woodland, no improvement on any part of it. If 
this contest was between Catharine Baldorff and the defendant, 
Ido not see anything in the way of her recovery. The land 
was inclosed within her lines as marked on the ground. The 
owners had always claimed it and held by these lines. This is 
not disputed, at least not disproved. It is not to be endured, 
that one man may enter within the lines of his neighbour’s 
improvement and take up part of his land as vacant, because it 
is woodland. The improver’s right to his woodland is the same 
that it is to his cleared land and his houses and barns, nor do I 
think that her lying by merely from 1820 to the time of her 
death, would bar her right to recover in ejectment. There is 
no evidence that she ever disavowed her ownership or threw 
this land off. I say, that if the contest was between her and the 
present defendant, her right would be undoubted. 

But can the commonwealth take the land from the defendant 
who holds by deed under her grantee by patent? This is the 
only question in the case, and is one of law. 

There is no evidence that the title under which the defendant 
claims was obtained from the commonwealth by fraud. The 
cause is not put by the plaintiff on that point. It is the ordinary 
case of an application, warrant, and patent for land, which had 
been previously appropriated by improvement. The warrant 
and patent were not void, because the land was appropriated 
land. The person who held the right by improvement might 
successfully controvert this new grant. If she did not deem it 
proper to contest it, a stranger could not; nor could the com- 
monwealth, her grantor being in possession of the land under 
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her grant—this new grant was defeasible at the election of the 
improver. If she had abandoned her right, then the patent right 
would have become at once indefeasible. Thus the new grant 
was voidable, not void. 

If an individual sells land to which he has no right, and after- 
wards acquires a right to the same land, he will hold this sub- 
sequently acquired right for the benefit of his vendee. This is 
an established rule of equity. Between individuals this rule is 
established by a series of authorities not to be shaken or en- 
croached upon. Does this rule apply to the commonwealth? 
If it does, the defendant will be secure in his possession. 

Here the defendant is an innocent purchaser, as to every - 
thing which did not appear on the face of his title. There is no 
proof that he had any notice of any fraud in regard to his title. 
This is not pretended. The rights of third persons who are 
innocent purchasers without notice are not to be disregarded, 
when they purchase for a valuable consideration. This title on 
its face conforms to every legal test. Upon the most strict 
scrutiny it would be declared perfect on its face. It was sanc- 
tioned by every legal requirement, and therefore commanded 
and obtained that confidence which is always inspired by a well 
grounded opinion that a purchaser is safe. Here the defendant 
paid his money for a title that was good on inspection, a title 
against which nothing appeared in the land office. 

He is innocent; no guilt can attach to him. To what penalty 
can he then be subject in equity? Ifa sacrifice must be made, 
by what rule of intercourse between man and man is he to be 
made the victim? 

The grant by the commonwealth to Ettinger was a contract. 
It was an executed contract. By this grant the entire right of 
the commonwealth passed to her grantee. The right of the 
grantor was extinguished. In every grant there is an implied 
contract, that the grantor will not re-assert that right which was 
the subject-matter of the grant. This is the true reason why a 
party is always estopped by his own grant. 

Why should not the commonwealth be bound by this rule? 
The grant was clothed with all the requisite forms of law. It 
is difficult to find a reason why the state, though sovereign, 
should not submit her pretensions to those rules which have 
been established, as necessary and proper to determine and 
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secure the rights of her citizens. The rule is founded upon the 
most pure morality; its authority is universally acknowledged. 
I do not think that it is to be disregarded even by a sovereign 
state. . 

Is it to be tolerated that the commonwealth is now to recover, 
by having her own deed pronounced invalid, and that too 
against a purchaser for value paid on the faith of her own seal? 
Where would she find a vindication for such an exertion of 
power and such an act of injustice? It is to be made out by a 
train of reasoning but seldom heard in courts of justice. That 
which is equity between individuals is equity between the state 
and individuals. That which is fraudulent for an individual to 
do would be fraudulent if done by the state, and her sovereignty 
would not be permitted to purchase for her either indulgence, dis- 
pensation, or absolution for the wrong done. This rule of equity 
is not to bend to the character or dignity of the party. Itis a 
principle of right, a rule of property. Estoppel when it works 
neither hardship nor injustice, meets favour. It has been intro- 
duced into courts as wholesome, and if it is now overturned 
it will defeat a paramount equity in the defendant. This equity 
is well founded, and the commonwealth cannot molest it. It is 
not competent for the commonwealth to annihilate her own 
grant and resume the property granted. 

The patent as against the commonwealth conveys the fee 
simple to the grantee. It was sanctioned with all the solem- 
nities which the law could bestow. The estate was tranferable. 
The defendant purchased for a valuable consideration; he is not 
stained with any guilt—his purchase is not infected with any 
fraud. The commonwealth is estopped by her grant by patent. 
There is not any disputed fact as to this part of the case. It is 
a question of law. By law the defendant is entitled to a ver- 
dict, which you will render without leaving the box. 

Ferdict for defendant. 


11* 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


THE COMMONWEALTH OF PENNSYLVANIA, EX RELATIONE HORACE 
RATHVON U. A. E. ROBERTS, SHERIFF AND JAILER OF LANCAS- 
TER COUNTY. 


1. A witness, who in a court of record, on being ordered to be sworn or affirmed, 
refuses, is guilty of a contempt, and is punishable by fine and imprisonment. 

2. A commissioner appointed to take depositions under the rule of a court of record, 
has by the act of the 26th February, 1831, “to compel the attendance of wit- 
nesses upon rules and commissions to take depositions,” the same authority to 
punish for a contempt of this description as the court. 

. An alderman appointed under a rule of court of record to take depositions, is em- 
powered to imprison a witness who contumaciously refuses to be sworn in order 
to testify in the cause. 

4. But if the commitment for this contempt, be indefinite as to time, the prisoner 

will be entitled to relief under a writ of habeas corpus. 

5. The commissioner cannot modify the commitment after the time has elapsed 
for taking the deposition, his authority being at an end; nor cag the judge 
before whom the habeas corpus is returnable, since he has no authority to fix the 
time of imprisonment, which would be regulating the punishment: nor can he 
remand the prisoner until he consent to testify, especially when the rule to take 
depositions is functus officio, and to remand him indefinitely would be a denial 
of relief. It is, therefore, the duty of the judge to discharge him at once, be. 
cause his imprisonment being unlimited, is necessarily wrongful. 


aw 


The questions arising on the sheriff’s return to this writ, were 
argued by Mr. Ford and Mr. Frazer, for the relator, who cited 
the following authorities; viz. 1 Bl. Comm. 353, 354.; Act 
26th Feb. 1831, Pamph. L. 92, 1st to 4th section inclusive; 5 
Rawle 191; 1 Troub. & Haly’s Pr. 67, 68; 4 Bl. Comm. 286; 
3 Jac. Law Dict. 612, Just. of the P.; 12 S. & R. 176; Brookes 
v. the Comm., 2 Br. R. 137; Fitler » Probasco, 7 S. & R. 90; 
Rambler v. Tryon, 5 Watts 267; Armstrong v. Burrows. 1 
Penn. Pract. 301 to 305; 1 Dunl. Pr. 302, 303; 8 S.& R. 41; 
9S. & R. 147; 48. & R. 298; 3 Binn. 130; 5S. & R. 162; ib. 
305; 2S. & R. 73; Wallace’s R. 76; Hollingsworth v. Duane, 
1 Penn. Pr. 306; 7S. & R. 172; Peck’s Trial on Impeachment, 
471-2-3. 

Mr. Fordney and Mr. Montgomery, who argued on the 
other side, referred to the following, viz. 1 Phil. Evi. 15; Act 26th 
Feb. 1831, sect. 4; 9S. & R. 147; U.S. v. Edmé, 4S & R. 397; 

4Bl. Comm. 290; 5 Vin. Abr. 442; 4 Bl. Comm. 283-285; 
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Case of John B. Good in the District Court; 1 Stark. Ev. 90, 91; 
Roscoe on Ev. 91; 5 Rawle, Austin’s case; Act 16th June, 
1836. 

The positions contended for by the counsel, and the facts of 
the case as exhibited at the hearing, are fully disclosed in the 
opinion of the judge. 

Hayes, president. Horace Rathvon, the relator, was com- 
mitted to prison on Wednesday the 3d instant, by George 
Musser Esq. alderman, for refusing to be sworn, in order that 
his deposition might be taken in a case depending in the court 
of common pleas of Lancaster county, wherein Alexander H. 
Freeman who sues for the use of Lancaster county as well as 
himself is plaintiff, and Henry Bushong, Isaac Bressler, Benja- 
min B. Herr, Francis Kendig jr. and others, associated under 
the name of the Lancaster Loan Company, are defendants. 
This action had been regularly put to issue by the defendant’s 
plea, entered on the 12th of December, 1839, and issue joined 
thereon. 

On the 26th January, 1841, the plaintiff entered an ex parte 
rule, on five days’ notice, to take the depositions of ancient, 
infirm, and going witnesses; and the printed form attached, 
was filled up with a notice that depositions under the rule, to be 
read in evidence on the trial of the above cause, would be taken 
at the office of George Musser Esq. in the city of Lancaster, on 
the 3d day of February next, between the hours of 12 and 3 
o’clock in the afternoon of said day, before the said George 
Musser Esq. one of the aldermen of the said city, or in case of 
his absence or inability to attend, before some other justice of 
the peace or alderman of the said city, at the time and place 
aforesaid; but the notice was not served upon the defendants. 
A subpeena requiring the attendance of Horace Rathvon, at the 
office of Alderman Musser, at the time mentioned; viz. at one 
o’clock, P. M. on the 3d day of February next, was issued on 
the 26th of January and duly served upon him; in obedience to 
which he appeared before the alderman. When the alderman 
had completed his preparations to take Mr. Rathvon’s deposi- 
tion, the latter was asked, whether he swore or affirmed; to 
which he replied that he swore by the book; and he inquired 
what they wished him to testify to. The alderman stated to 
him, that he was called to testify in a suit between the above 
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named parties, mentioning the style of the suit; and Mr. Mont- 
gomery remarked, that they wished him to testify the truth, the 
whole truth, and nothing but the truth in that suit. He then 
refused taking the book to testify, without assigning any reason ; 
and though warned by the alderman that he should commit 
him for contempt, he still continued to refuse. Whereupon the 
commitment which is returned with this writ of habeas corpus, 
was made out, and he was sent to prison. 

The commitment is in these words: 

City of Lancaster, ss. 

The commonwealth of Pennsylvania, to any constable and to 
the keeper of the prison of Lancaster county, Greeting: 

[ Sea/.] ‘These are to authorize and require you the said con- 
stable forthwith to convey and deliver into the custody of the 
keeper of the said prison, the body of Horace Rathvon charged, 
said Horace Rathvon being duly summoned to testify his know- 
ledge in a certain action, now depending in the court of common 
pleas of Lancaster county to August term, 1839, No. 49, 
wherein Alexander Freeman who sues for Lancaster county 
as well as for himself is plaintiff, and Henry Bushong, Isaac 
Bressler and others associated under the name of the Lancaster 
County Loan Company, styling themselves president and direc- 
tors of the said company, are defendants ; but hath refused to be 
sworn and give evidence accordingly ; and you the said keeper 
are hereby required to receive the said Horace Rathvon into 
your custody in the said prison and him there safely to keep, 
until he shall thence be delivered by due course of law. And 
for so doing this shall be your sufficient warrant. 

Given under my hand and seal this 3d day of February, 
1841. 

(Signed) GrorGE Musser. 

The return to the habeas corpus, is as follows: 

To the honourable A. L. Hays, president judge of the district 
court for the city and county of Lancaster. 

I do dereby respectfully deliver the body of Horace Rathvon 
who is detained in my custody by virtue of a commitment 
which is hereunto annexed, together with the day and cause 
of his being taken and detained, as within I am commanded. 

(Signed) <A. E. Roserrs, 
Sheriff and Jailer. 
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The objections made to the commitment are various. 

1. It is said the commitment is insufficient on its face, for want 
of certainty, inasmuch as it does not set forth where it was, 
that he refused to be sworn, nor in what cause, neither does it 
specify by what authority the magistrate committed the prisoner. 

2. It is said the commitment is an insufficient cause of deten- 
tion; for that the alderman was a mere commissioner and his 
power of punishing a witness for a refusal to testify, does not 
extend to imprisonment, which belongs to courts of record ; and 
that imprisonment for contempt, can be inflicted by them, only 
in case of contempts committed in open court. 

3. It is said, that the commitment is insufficient, because 
there was irregularity in the entry of the rule to take deposi- 
tions on five instead of ten days’ notice, and in the want of no- 
tice to the defendants of the time and place of its execution. 

The first objection has not been much insisted on, and is not 
tenable. There is no uncertainty in the commitment. It does 
not, indeed, expressly state where the refusal to testify was 
given, but the title of the suit is stated with a reference to 
the subpeena, and the committitur is signed by the alderman 
with his seal attached; all which makes it certain as to the 
place, to a common intent ;—especially when connected with 
the ground assigned for the commitment, namely, that it was for 
a contempt. 

2. The second objection involves the power of the magistrate, 
appointed to take depositions, to perform the duty required of 
him. It is unnecessary to consider what his authority may be 
as an alderman in a suit before him, wherein a witness refuses 
to give evidence. The case is that of a magistrate appointed 
to take depositions under a rule of the court of common pleas; 
and such a case is specially provided for by the acts of assembly. 
On the 26th day of February, 1831, the legislature passed “ An 
act to compel the attendance of witnesses upon rules and com- 
missions to take depositions.’? They enacted that “in all cases 
where a rule [shall] be taken in any court of record of this 
commonwealth for the examination of witnesses, it shall be 
competent for the person authorized by such rule, to issue sub- 
penas to such witnesses as may be requested by any of the 
parties concerned, requiring their attendance at a certain day, 
hour and place therein designated, having regard to the distance 
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of such witnesses, and under a penalty not exceeding one hun- 
dred dollars.”” They also, by this act, gave the commissioner 
the power of issuing attachments against a defaulting witness, 
and proceeding against him in the same manner as courts of 
record ; and provided for the party injured by his non-attend- 
ance, the same remedies, as where the subpeena has issued from 
a court. 

And they moreover, enacted in the 4th section, that if the 
person subpeenaed sha!l attend, but refuse to testify, he shall be 
liable to the same proceedings on the part of the commissioner 
or persons authorized as aforesaid, as if he had appeared and 
refused to testify in a court of record. In the present instance, 
the witness did attend before the alderman who was authorized 
to take his deposition, as it is contended on the part of the 
plaintiff, but he refused to testify. What proceeding, then, 
would he have been liable to, if he had appeared in a court of 
record as a witness—say, the court of common pleas or the dis- 
trict court, and refused to testify when directed to do so? He 
would have been liable to fine and imprisonment. The power 
to fine and imprison belongs to courts of record, and charac- 
terizes them; and this power in punishment of contempts, has 
always been claimed and exercised by them as essential to their 
very existence. Without it, a court of record could do nothing 
—and would de nothing but a caput mortuum—a solemn 
mockery. 

In 1836, and by the 23d section of the “act relative to the 
jurisdictions and powers of courts,’’ the legislature enacted, that 
the power of the several courts of this commonwealth, to inflict 
summary punishments for contempts of court, shall be confined 
to the official misconduct of the officers of such courts respec- 
tively. II. To disobedience or neglect by officers, parties, 
jurors, or witnesses, of or to the lawful process of the court. 
III. To the misbehaviour of any person in the presence of the 
court, thereby obstructing the administration of justice. And 
by the 24th section, they enacted, that the punishment of im- 
prisonment for contempt, as aforesaid, shall extend only to such 
contempts, as are committed in open court, and all other con- 
tempts, shall be punished by fine alone. 

Now the 4th section of the act of 1831, before recited, is per- 
fectly consistent with this act of 1836. A witness refusing to 
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be sworn in court, when called upon and ordered by the court 
to be sworn, who would contumaciously stand mute, would 
unquestionably be guilty of misbehaviour and thereby obstruct 
the administration of justice. It would, without doubt, be a 
contempt committed in open court; and the court might impri- 
son him for it. The district court only a few months since, 
committed a witness to prison and fined him for this very 
offence. But a witness refusing to testify, before a commis- 
sioner authorized by a rule of court to take his deposition, is by 
the act of 1831, liable to the same proceeding on the part of the 
commissioner, as if the refusal were in the district court or any 
other court of record; that is to say, he is liable to imprisonment, 
or fine and imprisonment. Horace Rathvon, refusing, as he 
did, was therefore liable to be imprisoned for this contempt; 
and alderman Musser under the rule of court, had the power 
to commit him ;—unless the third objection can be sustained— 
for 

3. The rule, it is asserted, was irregular in its entry; and 
notice was not served upon the defendants. Say that both these 
propositions are true: what is it to the witness? Does it lie in 
his mouth to set up this objection? He did not intimate such 
an objection, when he was before the alderman. We are not 
informed that he knew any thing of the defects in the proceed- 
ings. He appeared in obedience to the subpena. He took no 
exception; but simply refused to be sworn. ‘The irregularity 
of the proceedings therefore, did not enter into his motives, and 
cannot be adduced in explanation of his conduct. But suppose 
he had known that the irregularity existed;—suppose he had 
stated that he would not be sworn, because there was this irre- 
gularity in the rule and the want of notice, could he be held 
excusable? Is it not obvious that such a course would obstruct 
and frustrate the administration of justice? It is evident, a wit- 
ness can be privileged to question the regularity of the proceed- 
ings in a suit in which he is called upon to make his deposition, 
on no other grounds than those which would avail him in eourt 
and at the trial. Let it be supposed then, that this action were 
for trial in the court of common pleas, and the witness had been 
called to the stand by the plaintiff, and directed to be sworn. 
Suppose, instead of taking the book, he had stood up and ques- 
tioned the authority of the court to administer the oath, stating 
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as his reason that the plaintiff had no cause of action, or that the 
declaration was defective and would not authorize a judgment 
against the defendants, whatever might be the proof, or that the 
pleadings in the case had not produced an issue between the 
parties, or that the notice of trial was insufficient; is it conceiv- 
able, that any or all of these defects, if they actually existed, 
would excuse or extenuate his contempt? Would the court 
delay an instant for the purpose of inquiring into the truth of 
his alleged reason for the refusal to obey their order, or hesitate 
to visit upon him the punishment due to his contumacy? Un- 
questionably not. For if this witness might object for one rea- 
son not pertaining to his own personal privilege, every witness 
may object for any other reason; and the court, if they stop to 
inquire into and clear up the doubts of one, must proceed in the 
same way with all. Who does not see that this would render 
the trial of causes utterly impracticable? Besides, what has a 
witness to do with the regularity or irregularity of the proceed- 
ings, or the questions of right between the parties? He is sup- 
posed and ought to be impartial. His business is to speak the 
truth—affect whom it may—the truth and the whole truth. 
The idea that he is entitled to criticise the proceedings of the 
parties and to be satisfied of their regularity, before he can be 
required to testify, places him in a position manifestly false. 
Instead of being an impartial witness, it assumes that he is inte- 
rested in the cause. 

But even the commissioner has no power to inquire into the 
irregularity of the proceedings. The rule duly authenticated 
and his appointment under it, constitute his sufficient warrant; 
so that if a witness were privileged to call in question the 
legality of what the commissioner could neither ascertain nor 
inquire into, the law in relation to depositions, would be placed 
at the mercy of any and every witness that might be produced 
to testify ; and the attempt to obtain testimony by that method, 
would be the most idle of all experiments. These views are 
fully sustained by the case of the United States against Edmé, 
in 9 Sergt. & Rawle. Upon all the points—the case before us, 
is against the relator. 

But he was committed without limitation of the time of his 
imprisonment ; he was committed to the custody of the keeper 
of the prison of Lancaster county “until he should thence be 
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delivered by due course of law.’”? The commissioner’s power 
under the rule terminated with the time mentioned therein and 
in the notice, so far as it regarded the taking of depositions by 
virtue of that rule. For the contempt, he might have committed 
the witness for what he deemed a reasonable time; and had 
that been done, I must have been clearly satisfied, that the pun- 
ishment was excessive and cruel, before I would have considered 
myself as authorized to interpose. As judge of the district 
court, I have some difficulty in saying whether I would have 
interposed, since in that case, propriety would seem to demand, 
that the matter should be referred to the court of common pleas 
of this county in which the rule to take the depositions was 
entered. This, by the way. But here, the commitment speci- 
fying no time, unless the prisoner be relieved under a writ of 
habeas corpus by some judge of the commonwealth, his impri- 
sonment must be perpetual. The commissioner’s authority is 
at an end, for the rule is /unctus officio as regards his appoint- 
ment: he cannot discharge the prisoner, nor modify his com- 
mitment. It will not be contended that the imprisonment of the 
relator should be unlimited. It has only been contended that he 
should be remanded and detained until he consent to testify. 
But this cannot be required, because I am not authorized to 
modify the terms of his imprisonment imposed upon him as the 
penalty of his contempt; and besides, there is no subsisting au- 
thority for taking the deposition of Horace Rathvon. I cannot 
remand him for any certain period, because that would be to fix 
the time of his imprisonment, and the quality or degree of pun- 
ishment; which the commissioner might have done, but did not. 
I must either remand him to be detained indefinitely, or dis- 
charge him now. ‘To discharge him now, will not interfere 
with the terms of his commitment, which are, that he be detained 
in prison until he shall be thence discharged, by due course of 
law, while such relief would appear to be essential, since the 
restraint under the commitment is necessarily wrongful as being 
without end. 

It is therefore ordered and adjudged, that Horace Rathvon 
be discharged. 


VOL, IV.—NO. III. 12 
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IN THE COMMON PLEAS OF CHESTER COUNTY. 
[December, 1843. 


SAINT PETERS’ CHURCH ¥. ZION CHURCH. 


1. Since the act of 11th April, 1835, a demandant in partition, who has recovered 
a verdict and judgment, is entitled to demand from the defendant, a proportion of - 
the cost of subpenaing and the attendance of witnesses. 


This was an action of partition in which, after a trial, the 
plaintiff recovered a verdict and judgment. The plaintiff filed 
a bill of costs, charging for purchase of subpeenas, service thereof, 
attendance of witnesses at the trial, and certain specific items, 
noticed in the opinion of the court. The prothonotary taxed 
the bill as filed, and the defendant appealed from the taxation, 
objecting 

1. ‘To the whole of the bill as unwarranted by law. 

2. To the items specifically noticed. 

After arguinent by Darlington for the defendant, and Rutter 
for the plaintiff, the opinion of the court was delivered by 

BE LL, president. Prior to the act of 11th April, 1835, no costs 
were recoverable in partition, (Stewart v. Baldwin, 1 P. R. 461.) 
To remedy this, this statute declares that the costs in partition 
shall be paid by all the parties, in proportion to their several in- 
terests. This provision, it is probable, was borrowed from the 
rule laid down in the English chancery, in Agar v. Fairfax, 
(17 Ves. 533.) In that court, the rule formerly was, that each 
party in partition should bear his own costs, and the reason 
assigned in one of the earlier cases is, because it is an amicable 
suit, (Anon. 6 Vin. Ab. 332) whereas, as observed by Mr. 
Beames, in his Treatise on Costs in Equity, (22 Law Lib. 49,) it 
is, at least in one sense, generally the reverse. Afterwards, it 
was said that in a@// cases of partition the costs should be borne 
by the parties equally, notwithstanding their interests in the 
estate were unequal; (Norris v. Le Neve, cited in Parker », 
Gerard, Amb. 236; Alnatt on Part. 117, 5 Law Lib. ; Cornish v. 
Sist, 2 Cox, case 27.) But the injustice of both these rules 
being apparent, it was at last, held that the costs of issuing, exe- 
cuting and confirming the commission should be borne by the 
parties in proportion to their respective interests. This practice, 
it will be perceived, does not cover the costs of a contest, prior 








St. Peters’ Church v. Zion Church. 135 


to the issuing of acommission. And the reason given for it 
is, that “as the party came into equity, instead of going to law 
for his own convenience, the rule of law should be adopted, 
and therefore, no costs should be given until the commission. 
But it will also be perceived, that one statute carries it further. 
lt makes provision for the payment of all the costs, from the in- 
ception to the conclusion of the action. But it is said, the legis- 
lature in passing this act, had only in view amicable actions of 
partition. ‘The act itself makes no distinction. It was cer- 
tainly intended to apply to actions of partition generally. And 
as has been said, all actions of partition, whether defended or 
not, are adversary, and under one act of 7th of April, 1807, sup- 
plementary to the act concerning partitions, the plaintiff may be 
put to the cost of subp@naing and causing the attendance of wit- 
nesses, though the defendants do not appear. 

The words of the act being broad enough to include all cases, 
a liberal interpretation is to be given to it, in furtherance of jus- 
tice. Thus the statute of Sloncaster, B. Edw. I., gave the demand- 
ant only the costs of the writ purchased. But this by a liberal 
interpretation was extended to the whole costs of his suit, (2 
Inst. 288.) There is no reason for making a difference between 
the costs of an action of partition defended and one not defended, 
or if there is, it is in favour of the former case. The only ques- 
tion is, whether the words “costs of an action,’”’ includes the 
expenses of witnesses. And of this there can be no question. 
Ever since the statute of Sloncaster, which first gave costs, and 
under the numerous acts of legislation which treat of costs of 
an action, these have been held to include the fees of the suc- 
cessful party’s witnesses. These fees and costs are regulated 
by one fee bill, as part of the costs of the action. 

But it has been asked, suppose the verdict were for the de- 
fendant, would he be entitled to have costs from the plaintiff. 
Perhaps not, for there could not be said to be costs accrued in 
making partition. At least it may admit of a doubt. But this 
is a case of costs incurred in making partition between the, plain- 
tiff and defendant, and though it affords room for cavil, I think 
justice requires a liberal construction of the statute, and this 
may be done without the least injury to the natural import of 
its language. 
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The objection, therefore, which goes to the whole of the plain- 
tff’s bill of costs is overruled. 

But there are objections to particular items. 

The plaintiff is entitled to charge no other costs than those 
allowed by the fee bill. This does not provide for the items, 
specially objected to, by the defendant. They must therefore be 
disallowed. It is ordered that the bill be reformed, by striking 
therefrom the following items, to wit: 

Moses Hartman, serving rule on defendants, $0 20 


“ 36 rules, - - - 1 08 
Notice of rule to produce documents, - 37% 
Secretary of commonwealth for charter, —- 3 75 
Postage, - - - - - : 40 
Secretary of land office, - - - - 2 50 
Postage, - - . - - - - 60 


And that the taxation of the prothonotary be affirmed as to 
the other items. 


A DLALLLDLPUPAPPPLYPYPYHYLYLPWPLPPPLPLWLIIW MPI. 


IN THE COURT OF QUARTER SESSIONS FOR LY- 
COMING COUNTY. 


lt a special court of quarter sessions, held in Lycoming 
county on the 24th of October, 1844, before hon. Ellis Lewis 
and associates, for the trial of causes certified by judge An- 
thony, the following charge was delivered by judge Lewis. 


COMMONWEALTH Uv. M’CARTY. 


1. To constitute the penal offence of seduction, under the act of 19th April, 1843, 

there must be illicit connexion, and the female must be drawn aside from the 

path of virtue, which she was honestly pursuing at the time the defendant ap- 
proached her. 

But a single error on the part of the female will not place her beyond the pro- 

tection of the act, if she has repented her error, and is walking in the path of 

virtue and enjoying the esteem of her acquaintance, when she is led astray. 

3. A female of bad reputation at the time the defendant obtained connexion with 

her, whether the reputation was acquired by crime or imprudence only, is not 

within the protection of the act. 

What amounts to corroborative evidence of a promise of marriage, according to 

the meaning of the act of assembly. 

. On an indictment for fornication and bastardy, if a witness testifies that he had 
illicit connexion with the prosecutrix about the time the child was begotten, her 
competency as a witness to prove the defendant is the father of the child, is, 
thereby destroyed, but the credibility of the witness is for the jury. 


to 


> 
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Charge of Court. This indictment contains two counts. 
The Ist charges the defendant with the offence of fornication 
and bastardy. The 2d charges him with the crime of seduction 
under the act of assembly of 19th day of April, 1843. By the 
provisions of that act, the “seduction of any female of good 
repute, under twenty-one years of age, with illicit connexion, 
under promise of marriage,’’ is made an indictable offence, 
punishable by fine not exceeding $5,000, and solitary confine- 
ment in the penitentiary not less than one year and not longer 
than three years. The act of assembly was loudly called for 
by the frequent perpetration of this great public and private 
wrong. Its purposes are high and holy, and in order that it 
may be preserved upon our statute book as a shield for youth 
and innocence, it ought to receive such a construction, as shall 
effectually prevent abandoned profligacy from turning it into 
a weapon of offence, for the purpose of aceomplishing other 
objects than those intended by the legislature. Seduction, by 
means of a promise of marriage, is a grievous offence. The 
violation of such a promise may not differ in principle from 
other breaches of solemn engagements, because all breaches of 
promise are alike forbidden by the law of God, and by the rule 
of sound morality; but there is a great difference in the degree 
of wrong inflicted upon society, and upon the individual who 
is induced to confide in the promise, and to surrender to her 
destroyer all that is estimable in woman—all that makes her 
existence even tolerable, 

To constitute the offence under the act of 19th April, 1843, 
several ingredients are requisite, Of these in their order: 

Ist. Seduction. This is tocorrupt,to deceive, /o draw aside from 
the right path. Every illicit connexion is not seduction, It cannot 
be said, that she was drawn aside from the path of virtue, 
unless she was honestly pursuing that path when the defend- 
ant approached her. If she was vile and corrupt at the time, 
and submitted herself to improper practices, from her own lust- 
ful propensities and without any arts of his, he is not her 
seducer. If Joseph had submitted to the solicitations of Poti- 
phar’s wife, although he might have been guilty with her, of 
the crime of adultery, he could not have been justly charged 
with that of seduction. It is not intended to hold as the doc- 


trine of the law, that a single error places a female beyond the 
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protection of this benign act of assembly. The youthful error 
may be repented of and forgiven, and the penitent may be 
sincerely walking in the fear of God, and in the path of virtue, 
and enjoying the esteem of her acquaintance. If so, he who 
leads her astray may be guilty of seduction. But the unrepent- 
ing and unreformed prostitute is not a being upon whom this 
offence can be committed, and is not the object intended to be 
protected by the provisions of this act of assembly. In the pro- 
cess of seduction the affections of the female are gained—her 
mind and morals polluted, and lewd thoughts inculcated ; but in 
order to complete the offence under the act of assembly, it is ne- 
cessary that there should be illicit connexion. This is the final 
consummation of the crime which brings it under the cognizance 
of human laws. It is this alone which furnishes decisive evi- 
dence that the innocent victim has been sacrificed, and that the 
prohibited “private and public wrong” has been committed. 

It is necessary that the female should be “of good repute.” 
It is possible for a female to enjoy a good reputation without 
deserving it, and it is often the case that a bad reputation is ac- 
quired by imprudent behaviour, not amounting to positive 
crime. In the first case, it has already been shown, that one of dis- 
honest disposition, ever ready to yield to the solicitations of 
vice, is not a person upon whom this offence can be committed. 
In the latter case, it is not material in the consideration of this 
question, whether she acquires a bad reputation by imprudence 
or by crime. In either case she voluntarily deprives herself of 
that protection which was intended asa shield for prudence and 
innocence. But, from the opinion entertained on another part 
of the case, it will not be necessary to put the cause to the jury 
upon the question of reputation. 

It is seduction “under promise of marriage,’ which is made 
indictable by this act of assembly. It must appear to the satis- 
faction of the jury that the seduction was accomplished by 
means of a promise of marriage. Seduction, by any other 
ineans does not fall within the condemnation of the act. And it 
is provided by the act of assembly, that the promise of marriage 
“shall not be deemed established, unless the testimony of the 
female seduced is corroborated by other evidence, either as cir- 
cumstantial or positive.’ The testimony of the prosccutrix is 
not sufficient. The “other evidence’”’ relied upon to corrobo- 
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rate her, consists of the attentions paid by the defendant to her, 
and of the evidence of Mrs. Hill, who testifies that between 
haymaking and harvest, the prosecutrix after she discovered 
that she was in a state of pregnancy, purchased of the witness a 
white frock, stating that it was intended for a wedding frock, 
and that she was to be married to the defendant. It is to be 
remembered that this is the act and declaration of the prosecu- 
trix alone, and that neither the act of purchasing the frock, nor 
the declaration of the intention with whicl: it was purchased, 
acquire any additional force from the circumstance that it is 
conveyed to us through the medium of Mrs. Hill’s testimony. 
It must also be considered, that this occurrence took place after 
Mary Elizabeth Hause, the prosecutrix, knew she was pregnant. 
The declarations and acts of a party, under other circumstances 
good evidence, are not to be relied upon when they occur after a 
controversy arises, or after one is anticipated. But in this case, it 
appears that before the frock was purchased, she had communi- 
cated her condition to the defendant—charged him with being 
the cause of it, and that he thereupon promised to marry her. 
The purchase of the frock and the declaration respecting the 
object, may as readily be referred to this promise as to the pre- 
vious one. It is uncertain to which the purchase refers, and it 
cannot therefore be relied upon as corroborative evidence of the 
first promise ; but if applied to either, it is more rational to infer 
that the frock was purchased in consequence of the last promise. 
The last promise, made after she had been ruined by illicit con- 
nexion, was not the promise by means of which the defendant 
accomplished her seduction. The last promise is therefore an 
immaterial fact, and the evidence which only tends to establish 
its existence must also be immaterial. 

The attentions paid by the defendant to the prosecutrix are 
relied upon as corroborative evidence of the promise of marri- 
age. A rule has been established in civil cases which authorizes 
a jury to infer a promise of marriage, from open, long continued, 
particular and exclusive attentions. But if only occasional— 
alternating with others, at a late hour of the night, after the 
rest of the family had retired to bed, and sitting up together in 
the dark, until midnight, no such inference can be fairly drawn. 
Such visits may have been made for the purpose of satisfying 
himself touching her mind, manners and disposition. Or they 
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may have been made for the purpose of accomplishing improper 
objects. Such acts may consist with either purpose, and may 
as readily be referred to one as the other, and do not neces- 
sarily authorize an inference of a promise to marry. Such pro- 
ceedings as these do not deserve encouragement. It is true, they 
are sometimes practised among respectable people in some por- 
tions of the country. But the father or guardian who know- 
ingly permits his daughter or female ward to indulge in such 
practices, is faithless to his trust. It is improperly placing her 
within the reach of temptation. I would not give character to 
such visits, by holding them to be evidence of an honest court- 
ship, for the purpose of marriage. Persons who participate in 
such transactions ought rather to be placed under the scriptural 
classification, with those who “love darkness rather than light, 
because their deeds are evil.’’ The promise of marriage is not 
established by any other evidence than that of the prosecutrix, 
and her testimony is not sufficient under the act of assembly. 
The defendant must therefore be acquitted, upon the court 
charging him with seduction. 

But the first count, charging the defendant with the offence of 
fornication and bastardy, stands upon different ground. The 
prosecutrix is a competent witness to establish this charge. If 
you believe her testimony you should find the defendant guilty 
on this count. If, on the contrary, you should believe from the 
testimony of John Reibsam, that she had submitted to improper 
connexion with him about the time when the child was begotten, 
this circumstance destroys her competency as a witness to prove 
that defendant is the father of her child. The organs of concep- 
tion, like those of digestion, perform their appropriate offices, 
without the volition of the female. She is not conscious, at the 
moment of the occurrence of what has taken place. It is only 
by inference that she can fix the paternity of her offspring. If 
her intercourse has been confined to one individual, there is no 
difficulty in drawing a correct conclusion from the premises. 
But if she exposed herself to the embraces of several, at or 
about the time she became pregnant, she has placed it out of her 
power to draw any safe conclusions on the subject, Where two 
causes are shown to exist, either of which is adequate to pro- 
duce the effect, and there are no circumstances to determine the 
mind in favour of either, the cause must necessarily remain un- 
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certain; and in that case there is not sufficient evidence to jus- 
tify a conviction. The credibility of Reibsam is of course for the 
jury. His intemperate habits—the impaired condition of his 
mind, and his conduct in court while delivering his evidence, 
will justify the jury in disbelieving all that he states. 

The jury found the defendant not guilty of seduction, and 
guilty of the other offence charged, and he was thereupon sen- 
tenced by the court. 








IN THE COURT OF COMMON PLEAS FOR THE 
COUNTY OF PHILADELPHIA. 
[December 21, 1844. 


HAMILTON ET AL, UV. DAWSON. 


1. Where a judgment had been obtained in the common pleas, by filing a transcript 
of a justice, in accordance with the provisions of the 10th section of the act of 
20th March, 1810, upon which judgment an attachment of execution had is- 
sued, which attachment had been discontinued, and a fi. fa. subsequently issued, 
it is no objection to such fi. fa., that the costs of the attachment of execution were 
not paid until after the fi. fa. had issued. 

2. A transcript of a judgment obtained before a justice of the peace, and filed in the 
court of common pleas in conformity with the provisions of the 10th section of 
the act of 1810, from which transcript the fact of the issuing of an execution by 
the justice, and the return thereto of nulla bona appears, is a judgment of the 
common pleas, upon which a ji. fa. may issue to the sheriff, in the usual form, 
and under such fi. fa. the defendant’s personal property may be levied on and 
sold. 

. It is no objection to such fi. fa. that it recites the judgment in the common 

pleas, and not the judgment of the justice. 


ww 


This was a rule to show cause why a fi. fa. which had been 
issued from the common pleas, upon a judgment on a transcript 
filed, and under which a levy had been made by the sheriff on 
the defendant’s personal property, should not be set aside. The 
transcript filed showed the issuing of an execution by the jus- 
tice, and a return thereto of nulla bona. An attachment of exe- 
cution had previously issued upon the judgment, which attach- 
ment had been discontinued, and the costs paid after issuing 
this fi. fa. 

Norton, for the rule. This fi. fa. is bad upon three grounds. 
1. The fi. fa. could not issue before payment of the costs on the 
attachment; there was no discontinuance until the costs were 
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paid, and the plaintiff could not issue his fi. fa. until the attach- 
ment was discontinued. 2. A fi. fa. cannot issue upon a judg- 
ment ona transcript filed, against the defendant’s personal estate. 
The design of the act of 1810 was to give a party who had ob- 
tained a judgment before a justice, the benefit of a lien upon 
the defendant’s real estate, upon his filing a transcript of the 
judgment in the common pleas. The legislature never intended 
to authorize the issuing of an execution against the defendant’s 
personal estate from the court: the execution for that purpose 
must issue from the justice. 3. This fi. fa. recites a judgment 
of the common pleas, whereas it is a judgment of that court 
only for the purpose of giving a lien on the real estate, and for 
no other purpose. This court decided in Miller v. Fees, 3 Penn. 
L. Jour. 243, that a sez. fa. to revive a judgment obtained by 
filing a transcript must recite the recovery before the justice, 
and that to describe it generally of the common pleas is bad; 
upon the same principle all writs founded upon such judgments 
should recite the judgment of the justice. 

Thayer, contra. The answer to the first objection is, that 
no costs were due to the defendant on the discontinuance of the 
attachment; the attachment was an execution so far as the de- 
fendant was concerned, and not an original writ; it is called an 
execution in the act authorizing that process—act of 16th June, 
1836, sect. 32; the defendant is therefore entitled to no more 
costs than if the plaintiff had issued a fi. fa., had stayed it, and 
then issued an als. fi. fa. But if the fi. fa. could even be re- 
garded as a new suit, non-payment of costs on the attachment 
would be no objection to the validity of the 7. fa.; it could only 
be ground for a rule to stay proceedings until the costs were 
paid; 2 Archibold’s Prac, 209. There would be no grounds 
here even for a rule to stay proceedings, for the defendant has 
no vexation or oppression to complain of, which is always the 
foundation of such a rule: 3 Wils. R. 149; 2 Will. Bl. 741; 1 
Tidd’s Pr.94; 2 J. R.511,n; 1 Browne 38; 4 Dall. 353; Beames 
on Costs 209. But the costs have since been paid, and when the 
costs are taxed and paid on a discontinuance, the judgment 
relates back to the day on which the discontinuance was entered, 
and the action is considered discontinued from that time; 2 
Archibold’s Pr. 234; 3D. & R. 2; 1 B. & C. 649. 

The second objection is equally unfounded in law. The 10th 
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section of the act of 1810 authorizes, in express terms, the 
issuing of a fi. fa. from the common pleas, after a certificate of 
the justice filed; the question is, whether the execution of the 
ji. fa. must be confined to the defendant’s real estate. The 
legislature has used terms of a purely legal and technical nature; 
what then isa fier? facias? Itis a judicial writ given by the 
statute of Westm. 2,13 Ed. 1, that lies when judgment is had 
for debt or damages, by which writ the sheriff is commanded 
quod fieri faciat de bonis, that he cause to be made of the 
goods and chattels of the defendant the sum or debt recovered. 
Jac. Law Die. tit. Fi. Fa.; 3 Bl. Com. 417. This is the writ 
which the act directs to issue. Lands, tenements, and heredita- 
ments are considered in Pennsylvania as chattels for the pay- 
ment of debts. 2 Dall. 94; 8S. & R. 508; 1 Penn, R. 158; and 
therefore under a fi. fa. real estate may be levied on where per- 
sonal estate cannot be found. Act of 16th June, 1836. If the 
legislature had intended in the 10th section of the act of 1810, 
to confine the operation of the fi. fa. to the defendant’s real 
estate, thet intention would have been expressed by suitable 
words; the omission to restrict or modify the character of the 
writ, which is prescribed by the act, is conclusive against the 
construction contended for by the defendant. Besides, this /.. 
fa. could not have been levied upon the defendant’s real estate, 
while he had personal estate suflicient to satisfy the judgment, 
without contravening the act of 1836 relative to executions, the 
19th section of which enacts, that “the plaintiff in every judg- 
ment which shall be attained in any court of this commonwealth 
for the recovery of money, may have execution thereof, subject 
to the restrictions and qualifications herein provided, against the 
person and estate of the defendant, in the following order, to 
wit: 1. Upon the persona/ estate of the defendant. 2. Upon 
his real estate.’? If the sheriff had levied this 7. fa. upon the 
defendant’s real estate, knowing that he had personal estate 
suilicient to satisfy the judgment, he would have been a tres- 
passer, 

The judgment on a transcript filed is not a judgment de ferris, 
but is like any other judgment of the common pleas, with the 
simple restriction that the first execution must issue from the 
justice. A sei. fa. to revive it may issue from the common 
pleas. Brannon v. Kelly, 8 S. & R. 479. In sucha sez. fa. it 











144 Common Pleas of Philadelphia. 


may be styled a judgment of the common pleas. Walker v. 
Lyon, 3 Penn. R. 98. A sei. fa. gu. ex non may issue upon it 
from the common pleas. Green v. Leymen, 3 W. 381. An 
attachment of execution may issue upon it. Hitchcock v. Long, 
2W.&S. 169. The nature of this judgment was considered 
at length in Hitchcock v. Long, and the supreme court there 
held it to be a judgment of the common pleas, like any other 
judgment of that court, and enforceable by like process. Being 
a judgment of the common pleas, it is properly recited as such 
in the fi. fa. 

On Saturday, December 21st, 1844, the opinion of the court 
was delivered by 

Jones J.: The defendant in this case asks to set aside the ji. 
Ja. on three grounds. 

1. Because the costs on the attachment of execution which 
was discontinued, were not paid until after the fi. fa. issued. 

2. Because no execution against personal property can issue 
ona transcript filed in the court of common pleas, under the 
10th section of the act of 20th March, 1810. 

3. Because the fi. fa. recites the judgment in the common 
pleas, and not the judgment of the justice. 

On the first ground, even if the rule requiring payment of 
costs in order to perfect a discontinuance of an action applied, 
the costs being now paid, we would not set aside the fi. fa. 

The second ground is certainly countenanced by the letter of 
the act of assembly. But the supreme court have gradually 
adopted a liberal construction of the act, and now hold the judg- 
ment in the common pleas on the transcript filed, to be the same 
as any other judgment. In Hitchcock v. Long, 2 Watts & Serg., 
judge Rogers dejiyering the opinion of the court, says: “ After 
the certificate is filed, the plaintiff is at liberty to issue a fiert 
facias in common form, to levy on goods and chattels, lands and 
tenements, without any restriction.” 

The third ground is settled against the defendant by Hitchcock 
v. Long, as well as by general principles. 

The defendant’s motion is overruled, and the rule discharged. 





NOTE.—In line 20th from the top of page 129, in the present number, the word 
“ mittimus” should be substituted for “ commititur.” 
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DALEY’S CASE. 


We have published in the present number an abridged re- 
port of the charge of the hon. Edward King, to the jury, in 
the case of the commonwealth against John Daley. The pri- 
soner was tried for the murder of Matthew Hammitt, charged 
to have been committed at the memorable riots, in the district 
of Kensington, in May, 1844. It was the first case of homi- 
cide arising out of those unhappy scenes that was brought on 
for trial, and, as may be inferred from that circumstance, as 
well as others, it attracted great attention. The case necessarily 
gave rise to an investigation into the doctrines of the common 
law, respecting riots and unlawful assemblies, and other sub- 
jects of a kindred nature, which undertaking, fortunately fell to 
the hands of learned and celebrated counsel, and an enlightened 
bench. We have already published the charge of judge King 
to the grand jury at the opening of the September term of the 
court of quarter sessions, in which the efliciency of the com- 
mon law, for the emergency just over, was ably vindicated. 
Previous to the delivery of that charge, there was an erroneous 
opinion abroad that in the absence of a law, commonly known 
as a riot act, there was no authority to a resort to extreme 
measures for the suppression of a riot; and there seemed to be 
a general impression that persuasion and not force was the 
proper means to restore order. This state of the public mind, 
which we cannot but believe would not have been witnessed 
but for the questions which then agitated the contending fac- 
VOL. IV.—NO. IV. 13 
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tions, and which unfortunately were too much encouraged by 
those who are esteemed the moral portion of the community, 
formed no trifling element of disaffection, since a belief of the 
impotence of the law, once adopted by the rioters, would give 
them present safety, and lull to sleep all fears of future retri- 
bution. This alarming heresy arrested the attention of the civil 
authorities, and at their instance, we believe, a town meeting was 
called to refute it and frown it down; at which those most 
distinguished in the community, for moral and _ intellectual 
worth and for their legal acquirements, took a prominent part. 
This expedient had its effect, at least among those not actually 
participating in the scenes of disorder and bloodshed. But the 
occasion was far better to enforce correct views, when, after 
a lapse of a few months, those charged with taking a part in 
the riots were brought to trial. Passion by that time had sub- 
sided, and all parties were in a condition to hear and profit by 
the lessons delivered from the bench. Consequently the moral 
influence of judge King’s charge to the grand jury was im- 
mense; we may safely say, it was incalculable. It did more to 
re-assure public confidence in our social organization, than all 
the other efforts put together; and when the case of Daley came 
on for trial, the application of the principles before enunciated, 
was brought home to the view of all, infusing terror into the 
breasts of some, a giving sense of security to others. 

In this case and those that followed, the commonwealth was 
remarkably successful. We take pleasure in this place to bear 
testimony to the zeal and ability of the attorney-general, Mr. 
Johnson, and his indefatigable aid, Mr. J. Murray Rush, to 
whose joint exertions we must in a great measure attribute the 
results which attended the trials of the Kensington rioters. We 
believe the public properly appreciate their labours, and admire 
their talents. 

We have merely intended in this notice to call attention to 
the charge to be found in the succeeding pages. 
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THE OLDEST MORTGAGE ON RECORD. 


We have been requested by one of our brethren to publish the following mortgage, 
as being the oldest on record in this state, and as containing provisions, which 
may throw light upon some of the received doctrines of the day. It will be seen 
that the mortgage is dated the 10th day of the tenth month, 1685, and is given 
by a member of the Society of Friends, on a “ NEGRO MAN NAMED JACK,”’ to secure 
the payment of two several sums of money, in certain specified articles, at or 
before a certain time named. The features most interesting to the professional 
reader are the covenants, which give to the instrument the two fold character 
of a sale and mortgage, so formal and distinct, that the perplexing questions of 
conditional sales that have arisen, could hardly arise under the following agree- 
ment. First, there is a covenant for the payment of the money; secondly, a cove- 
nant that, as the mortgagor was acting both for himself and partner, and as 
the subject mortgaged was treated as a chattel, he had power to sell the negro, to 
which is added a covenant of general warranty; and thirdly, that upon default in 
payment of the money, the mortgagee should have, hold and enjoy the said negro 
man, as his own property. There are others, but they seem to be introduced 
merely for the accomodation of the parties. How far this kind of mortgage 
would suit a different species of property, and the present state of society, is 
a matter which we do not now mean to consider. But certainly, it is not only 
curious but instructive to compare the following indenture, with the mortgages 
and their accompanying bonds and warrants, now in use, in connexion with 
some of the decisions on this subject. For such purpose we publish this legal 
curiosity, and if we are not anticipated in an inquiry, such as above intimated, 
we may refer to it again before long. 


Tuts INDENTURE, made this tenth day of the tenth mo., De- 
cember, 1685, in the first year of the King’s reign, between 
Joseph Browne of the towne and countie of Philadelphia, for 
himself in name and behalf of, and as partner with George 
Guest, of the said towne and countie, brickmaker, of the one 
part, and Patrick Robinson, countie clark of Philadelphia, of the 
other part, witnesseth, that the said Joseph Browne, for himself 
in name and behalf and as partner aforesaid, in consideration 
and for securitie and payment of the sum of flourtie pounds, 
due and owing by him, the said Joseph Browne, for himself in 
name and behalf and as partner aforesaid, unto the said Patrick 
Robinson, hath bargained, sold, delivered and mortgaged, and 
by these presents doth bargain, sell, deliver and mortgage to 
the said Patrick Robinson, his heirs and assigns forever, One 
Necro Man, named Jack, formerlie bought by him from the 
said Patrick Robinson, as by bill of sale of the seventh day of 
the tenth mo., instant, recorded in the office of Rolls and 
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Public Register at Philadelphia, vol. 5, Book E, eleventh day 
of the said tenth mo., may appear; to have and to hold the said 
negro man, named Jack, to the said Patrick Robinson, his heirs 
and assigns forever. Provided always nevertheless, and on 
this express provision and condition, that if the said Joseph 
Browne, for himself and as partner with the said George Guest, 
his heirs, executors, or administrators, doe well and truly pay 
to the said Patrick Robinson, his heirs, executors, administra- 
tors or assigns, the sum of twentie pounds, and that in good 
sound well burned merchantable brick, such as the said Patrick 
Robinson shall lyke of, after they come to his or their gate, and 
after he or they have pickt and chose the same and rejected the 
unmerchantable, att the house of the said Patrick Robinson, in 
Philadelphia, or att anie other place within the said towne, to 
be delivered att the rate of sixteen shillings per thousand, 
amounting in the whole to twentie five thousand of brick, and 
that att or befor the first day of the third mo., May, 1686; and 
also the like sum of twentie pounds and that in merchantable 
corne, beef, porke, and English goods, being such English goods 
as the said Patrick Robinson shall have occassion for and to his 
content, att his hous in Philadelphia, att the prices then their 
current, and that att or before the first day of the third mo., 
May, 1687, without fraud, covine or further delay, that then 
and from thence forth, this present Indenture of sale and mort- 
gage shall be utterlie extinct, and that then also it shalland may 
be lawful for the said Joseph Browne, his heirs and assigns, the 
said negro to have again, retain and repossess, as in their former 
estate, any thing herein to the contrarie thereof in anie wise, not- 
witstanding; and he the said Joseph Browne for himself, his 
heirs, executors, administrators and assigns, and in behalf of 
and as partner of the said George Guest, doth covenant, grant 
and agree to and with the said Patrick Robinson, his heirs, ex- 
ecutors, administrators and assigns, in manner following to wit, 
that the said Joseph Browne, shall and will pay or cause be 
paid, to the said Patrick Robinson, his heirs and assigns, the 
said sum of ffourtie pounds, in manner in the recited specie and 
att the recited times particularlie above written, without fraud 
or further delay, and that hee for himself in name and behalf, 
and as partner aforesaid, hath power to sell the said negro, and 
that hee will warrant and forever defend the said negro, to the 
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said Patrick Robinson, his heirs and assigns, against all persons 
whatsoever, and if default of payment of the said sum of 
ffourtie pounds, in manner in the recited species and att the 
recited times particularlie above written, shall happen to be 
made, that then and in that case, hee the said Patrick Robinson, 
his heirs and assigns shall and lawfully may forever thereafter 
well and in peace have, hold and enjoy the said negro man, and 
the profitts of him receive to their owne use without anie 
manner of interruption from him the said Joseph Browne, for 
himself, his heirs, or assigns, and in name and behalf and as 
partner aforesaid; as also in case default of payment should be 
made in manner above mentioned, or that the said Patrick 
Robinson, his heirs, and assigns, should take and repossess the 
said negro against the said Joseph Browne, not being able to 
pay for him, that then and in that case hee the said Joseph 
Browne, for himself and in manner and behalf and as partner 
aforesaid, his heirs, executors and administrators, doe covenant, 
grant and oblidge himself to pay to the said Patrick Robinson, 
and his heirs, the sum of eighteen shillings per month, for the 
labour and work of the said negro, and that in anie of the 
species above mentioned and att the place and att the rates par- 
ticularlie above exprest, he the said Joseph Browne, and his 
heirs, finding the said negro sufficient meat, drink, lodging and 
aparrell; and in case the said negro should happen to dye or rune- 
away, before the payment of the sums of money above men- 
tioned, that then the said Joseph Browne, for himself in name 
and behalf and as partner aforesaid and his heirs, doe covenant 
and grant that hee shall dye and runeaway to them and their 
heirs, who are hereby bound to pay for him to the said Patrick 
Robinson and his heirs, notwithstanding. 

In witness whereof, the parties above mentioned have here- 
unto interchangeablie set their hands and sealls, day, month 
and year first above written, the words, or runeaway, in the 
places interlined before sealing and deliverie. The mark of B I, 
Joseph Browne sealed with his seal. Sealed and delivered in 
presence of us. JEREMIAH ELFRETH, 

Henry Fiower. 
Recorded 12th 10th Mo., 1685. 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 
[September Session, 1844, 
COMMONWEALTH UW, DALEY.! 


1, Any body of citizens having in view a constitutional and legal purpose, have the 
right, peaceably and quietly to assemble together for its consideration and dis- 
eussion, and the interference of individuals, hostile to its proceedings, so as to 
disperse it, is a flagrant riot. 

2. But a public meeting, otherwise legal, may, from the manner, place and circum- 
stances of its organization, become an unlawful and even riotous assembly. 

3. To constitute murder of the first degree, under the act of 1794, the intent of the 
party killing must have been to take life. It is not sufficient that the homicide 
was felonious and malicious, except in the instances specially named in the act. 

4. An easy and safe criterion of the intent with which the act is done, is found in 
the means by which the homicide is committed. 

5. Under what circumstances the lives of rioters may be taken by the civil au- 
thorities, in the suppression of a riot. 


The prisoner, John Daley, was tried on the charge of murder 
of the first degree, in taking the life of Matthew Hammitt, on 
Tuesday, 7th of May, 1844, during the riots in Kensington. 

The case presented by the commonwealth was, that on Fri- 
day the 3d of May, a meeting of about three hundred citizens 
assembled in the district of Kensington, at the corner of Second 
and Master streets, for the purpose of considering the expedi- 
ency of a proposed alteration of the laws of the United States, 
in reference to the naturalization of foreigners, and promoting 
the objects of the association known as the Native AMERICAN 
Party. The meeting being organized, Mr. S. R. Kramer com- 
menced an address, but was interrupted by a large number of 
persons opposed to the objects of the meeting, among whom 
the defendant, John Daley, was particularly prominent; a scene 
of confusion arose, and shortly after the opponents of this 
meeting rushed forward, pulled down the platform, and dis- 
persed the meeting. To this violence no resistance was offered, 
but it was agreed that an adjourned meeting for the same pur- 
poses should be held on Monday the 8th of May, at 4 o’clock 
P. M., at the same place, which was accordingly held. After 
organizing, one or more persons addressed the meeting, but a 
heavy shower coming on, the mecting adjourned to the Washing- 


* This report is abridged from the charge of the hon, Edward King, which was 
too voluminous to publish entire.—Eb, 
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ton market, in the immediate vicinity, where they had no sooner 
assembled than it was interrupted by a number of Irishmen. 

It was at this stage of the firing on Monday, that George 
Shiffler, of the Native American party, was killed. Several 
other persons besides the defendant were observed firing on the 
meeting from distant points. 

This occurrence aroused the most intense feeling in the public 
mind. A meeting was called, to be held on the next day, 
Tuesday, the 7th inst.,in Independence Square, which, contrary 
to the advice of the more prudent and judicious leaders of the 
Native American party, adjourned to re-assemble at the Wash- 
ington street market house, in Kensington, to which they pro- 
ceeded in a body, all, say the commonwealth’s witnesses, 
without arms—the great body certainly unarmed. The meet- 
ing carried with them an American flag, across which was an 
inscription in these words: 

« This is the flag that was trampled on by the Irish papists.”’ 

The approach of the meeting was anticipated and prepared 
for by the Irish party, by fire-arms. It was attempted to be 
shown on the part of the commonwealth, that on this occasion, 
as on the others, the firing was first commenced by the Irish 
party, and from the Hibernia hose house. The meeting was 
routed and dispersed by the severity of the first attack, but 
they soon rallied and collected arms, when a bloody combat 
ensued between the two parties, which lasted until the approach 
of the military late in the evening. 

It was on this day that Hammitt was shot, at the corner of 
Jefferson and Cadwalader streets, by one of a party with whom 
Daley was acting, as contended for by the commonwealth; but 
upon this latter point, so vital to the defence, there was a 
great discrepancy between the testimony adduced on either 
side. This is a brief sketch of the case presented by the 
commonwealth. 

On the part of the defence a different version was given to 
these several occurrences. And first, as to the transactions of 
3d of May. 

The only witness examined on the part of the defendant, in 
respect to the doings of that day, Joanna Maloy, substantially 
showed the violent breaking up of the meeting. She however 
says, that previous to the event the speaker said, “that there 
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was a set of citizens, Germans and Jrish, who wanted to get 
the constitution of the United States into their own hands, and 
sell the country to a foreign power.’’—That some one from the 
meeting exclaimed, “that is the pope, to hell withhim.” That 
another individual called the speaker a liar, and said he was an 
Irishman and a naturalized citizen, and would support the 
constitution. It was at this time and under these circumstances 
that the rush was made at the stage, which was pulled down 
and the meeting dispersed. It is here proper to call your atten- 
tion to the fact, that the speaker on that occasion, Mr. Aramer, 
distinctly denied having used the language attributed to him 
by Joanna Maloy at this or on any other time, in addressing the 
public in maintainance of the principles of his party. He was 
supported with respect to the 6th of May, by the testimony of 
John M Manus. 

But all the testimony on this point, given on both sides, 
seemed to show that it was not until the meeting had adjourned 
to the market, that the first serious difiiculty arose. 

At this time the defendant’s testimony shows, that a fight 
originated on the western side of the market house, between 
two or more persons, which was joined by others, amid cries of 
«kill the damned Irish,” and the like. Almost immediately 
after this fight began, a pistol or pistols were discharged from 
eaves of the market, toward Cadwalader street, which the 
defendant’s witnesses say were the first fire-arms used. The 
firing was returned from an alley near the Hibernia hose 
house. At the commencement of the firing, the body of the 
persons assembled in the market house dispersed. A combat 
with brickbats and similar missiles, was however afterwards 
maintained by the few who remained. During this conflict, 
which lasted some time after the first onslaught, fire-arms were 
used by both sides. Towards night the neighbourhood became 
apparently quieted. After night fall a number of persons at- 
tempted to set fire to a Roman catholic school house, at Second 
and Phenix streets. They were fired upon by persons pre- 
pared to defend it, and two persons, Wright and Ramsey, killed; 
when the assailants were dispersed. 

The defendant attempted to prove an a/idi in respect to the 
commonwealth’s testimony, that he was at the meeting held 
on the 6th of May. 
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The history of the doings of Tuesday the 7th, as presented 
by the defendant’s testimony, was in much stronger collision 
with that of the commonwealth. The testimony with respect 
to the call and character of the meeting which assembled in In- 
dependence Square, on Tuesday the 7th of May, at. 3 o’clock, 
was that this meeting was summoned by Mr. Pea/e, and in the 
form he originally put the call there seems to have been no 
offence. At the instance of a Mr. Gihon,a postscript was added 
in these words, “Let every man come prepared to defend him- 
self.” A meeting accordingly assembled, at which much ve- 
hemence and feeling were manifested. A proposition made by 
Mr. Peale to hold an adjourned meeting on Thursday failed, 
the excited majority resolving to adjourn to meet forthwith at 
the Washington market in Kensington. Several witnesses were 
examined to prove that arms had been actually brought to the 
meeting. The commonwealth’s witnesses denied distinctly 
that there were any ostensible arms, when the meeting left In- 
dependence Square. The meeting proceeded on the adjourn- 
ment, towards Kensington in a very large body, carrying with 
them an American flag, across which was written on a placard 
aflixed to it, « This is the flag that was trampled upon by Irish 
papists.”” One of the defendant’s witnesses, Joanna Maloy, 
proved that the flag raised at the meeting of Monday, was 
dragged along the ground in the hurried adjournment which 
followed the rain, which first caused the seperation of the 
meeting. 

The defendant examined a number of witnesses to prove 
that when the procession which started from Independence 
Square, arrived upon the ground in Kensington, those who 
composed it, commenced an assault upon the Irish of the neigh- 
bourhood and upon their houses and property; but at this point 
their was a serious collision of testimony. 

Upon this state of facts, the following law was laid down to 
the jury, by the president judge of the court, hon. Epwarp 
KING. 

If the call of the meeting of the 3d of May, was addressed 
exclusively to persons favourable to its objects, the interference 
of individuals, hostile to its proceedings, and the breaking up 
and dispersion of the meeting by them, was a gross outrage on 
the rights of those who called it. It was a riot of a flagrant 
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kind. Any body of citizens having in view a constitutional and 
legal purpose, have the right, peaceably and quietly to assemble 
together for its consideration and discussion. Any attempt by 
another body of citizens opposed to the objects of the assembly, 
to interrupt and disperse it, is not to be tolerated. In this in- 
stance it has led to the long train of riots, murders and arsons, 
which have disgraced our city and shaken the foundations of 
social order. American citizens, native and naturalized, should 
act on the principle that error is harmless while reason is left 
free to combat it. Every attempt by force and violence, to 
interfere with the right of citizens, to meet and discuss pro- 
posed lawful public measures, is the direct infraction of a vital 
principle of our institutions, state and national. 

But a public meeting otherwise legal, may, from the manner, 
place, and circumstances of its organization, become an unlaw- 
ful and even a riotous assembly. Thus, if it is true as has been 
stated in proof here, that the meeting of the 7th of May, in 
Independence Square, was convened under a notification to 
those who attended it to come armed; if in pursuance of such 
a suggestion, it was attended by persons armed with deadly 
weapons; if the meeting so summoned and assembled ad- 
journed to march in a body to a place principally inhabited by 
citizens notoriously opposed to its objects; openly exhibiting 
arms, and displaying banners containing inscriptions lacerating 
to the feelings of such citizens; the assembly sunk from the 
dignified position of a body of freeman exercising a great con- 
stitutional right, into a mere riot. 

The adjournment of this meeting to Kensington, was as im- 
prudent as it was illegal and disastrous; and it is to the credit 
of some of the gentlemen concerned in getting it up, that they 
strove against it; and most unfortunately for this community, 
their sober counsels were disregarded, and those of rash and 
hot headed zealots adopted. The sorrowful history of the 7th 
May would not have been found in our city’s annals, nor the 
painful task imposed on us, of deciding the solemn question 
whether many of our fellow men shall live or die for acts con- 
sequent upon this adjournment. 

In expressing the opinion of the court, on the legal principles 
involved in this inquiry, I will, after noticing the general doc- 
trines discussed, examine those urged by the commonwealth, as 
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requiring the conviction of the accused; and afterwards con- 
sider those insisted upon as demanding his acquittal. In per- 
forming this duty, I shall simply expound principles, leaving 
their application to you. 

Murder, as defined by the common law, is when a person of 
sound memory and discretion, unlawfully kills any reasonable 
creature in being, and in the peace of the commonwealth with 
malice prepense or aforethought, either expressed or implied. 
Each branch of this definition must be carefully considered, but 
the last, requiring the act should be done with malice afore- 
thought, demands peculiar regard. Malice, in the legal, as con- 
tradistinguished from the popular sense of the word, does not 
denote a spite, or malevolent feeling against the deceased in par- 
ticular, but that the fact of killing has been attended with such 
circumstances as are the ordinary symptoms of a wicked, de- 
praved, and malignant spirit, a heart regardless of social duty, 
and fatally bent on mischief. Express malice is where the kill- 
ing is the result of a sedate, deliberate mind, and formed design; 
this internal feeling being manifested by external circumstances, 
such as antecedent menaces, former grudges, and concerted 
schemes, to do the party bodily harm. Malice is implied by 
law from any deliberate, cruel act, committed by one person 
against another, however sudden; or where the fact has been 
attended with such circumstances as to carry with them the plain 
indications of a malevolent and diabolical spirit. 

Although in homicide there may be provocation of such a 
character as to rebut the legal inference of malice, yet provoca- 
tion has its defined legal limits. No breach of a man’s word, 
no mere trespass on his lands or goods, no insults by words, 
however offensive, will free a party killing from the guilt of 
murder. This rule certainly holds good where the party killing 
upon provocation makes use of a deadly weapon, or otherwise 
manifests an intention to kill. None can doubt that gross in- 
sults, or wanton destruction of property, are as well calculated 
to provoke as anything which can be done by one man to an- 
other. Yet the law, wisely judging that too great a latitude 
should not be given to the taking away of human life, refuses 
to extend it to the provocation, enumerated, particularly where 
the party killing uses a deadly weapon. 

Where divers persons resolve generally to resist all officers 
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in the commission of a breach of the peace, and to execute it in 
such a manner as naturally tends to raise tumults and affrays, 
and in doing so happen to kill a man, they are all guilty of murder, 
for they must at their peril abide the event of their actions, who 
unlawfully engage in such bold disturbances of the public peace 
in opposition to, and in defiance of the justice of the nation. 
Malice in such a killing is implied by law in all who were en- 
gaged in the unlawful enterprise; whether the deceased fell by 
the hand of the accused in particular, or otherwise, is immaterial. 
All are responsible for the acts of each, if done in pursuance 
and furtherance of the common design. This doctrine may seem 
hard and severe, but has been found necessary to prevent riot- 
ous combinations committing murder with impunity. For 
where such illegal associates are numerous, it would scarcely be 
practicable to establish the identity of the individual actually 
guilty of the homicide. Where, however, a homicide is com- 
mitted by one or more of a body unlawfully associated, from 
causes having no connexion with the common object, the res- 
ponsibility for such homicides attaches exclusively to its actual 
perpetrators, 

The doctrines sv far expressed are those of the common law. 
It is therefore proper that your attention should be turned to the 
act of 1794, to see how far these doctrines have been modified 
by that statute. By the act of 1794, it is declared that all mur- 
der which shall be perpetrated by means of poison, or by lying 
in wait, or by any other kind of wilful, deliberate, and preme- 
ditated killing, or which shall be committed in the perpetration 
or attempt to perpetrate any arson, rape, robbery, or burglary, 
shall be deemed murder of the first degree; and all other kinds 
of murder shall be deemed murder of the second degree; and 
the jury before whom any person indicted for murder shall be 
tried, if they find such person guilty thereof, ascertain in their 
verdict whether it be murder of the first or second degree. By 
an unknown chain of decisions from our courts of the highest 
resort, as well as the subordinate tribunals following them, from 
the passage of the act to this time, it has been held that the true 
and only modification of the common law, introduced by it in 
the crime of murder, is this: To constitute murder of the first 
degree, the intent of the party killing must have been to take 
life, whereas by the common law if the mortal blow is malicious, 











fo | 


ei 


Commonwealth v. Daley. 1 


and death ensues, the perpetrator is guilty of murder, whether 
such an intention does or does not appear to have existed in his 
mind. The injury.being malicious, the common law holds the 
offender responsible for all the consequences following his unlaw- 
ful and malicious act. The first inquiry therefore, of a Penn- 
sylvania jury, after a felonious and malicious homicide is estab- 
lished, not committed by means of poison, or lying in wait, or 
in the perpetration of one of the felonies enumerated in the 
act, is, whether the mortal blow was given with an intent to take 
life, or merely to do great bodily harm. If the former is proved 
by the evidence, the crime is murder of the first degree; if such 
intent does not satisfactorily appear, the jury should return a ver- 
dict of murder of the second degree. In ascertaining the intent of 
the perpetrator of a malicious homicide, difficulties may and con- 
tinually do arise. Hence juries inclining as they always will 
do to a merciful interpretation of the motives of the accused, 
often render verdicts which surprize the general public, not 
familiar with the delicate nature of the question involved. In 
the solution of such a question, an easy and safe criterion of the 
intent with which the act is done, may be found in the means 
by which the homicide has been committed. If the means 
of death is a deadly weapon used in an unequivocal manner, 
the inquiring mind can come to no other conclusion but that the 
death of the victim was intended. 

Thus, if one man shoot another through the head with a mus- 
ket or pistol ball—if he stab him in a vital part with a sword 
or dagger—if he cleave his skull with an axe, or the like—it is 
almost impossible for a reflecting and intelligent mind to come 
to any other conclusion than that the perpetrators of such acts 
of deadly violence intended to kill. I have put strong instances 
in order better to exemplify the principle. In its practical ap- 
plication, a variety of cases less urgent in their circumstances 
will necessarily arise. It is true, the act says the killing must 
be wilful, deliberate, and premeditated. But every intentional 
act is, of course, a wilful one, and deliberation and premedita- 
tion simply mean that the act was done with reflection, was 
conceived beforehand. No specific length of time is required 
for such deliberation. It would be a most difficult task for hu- 
man wit to furnish any safe standard in this particular. Every 
case must rest on its own circumstances. The law, reason and 
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common sense unite in declaring that an apparently instan- 
taneous act may be accompanied with such circumstances as to 
leave no doubt of its being the result of predetermination. 
Whether the fact of killing was or was not malicious, still con- 
stitutes the great inquiry on the trial of every indictment 
charging murder. For even where the intent to kill is unques- 
tionable, still the killing must be malicious to constitute murder. 
Where the killing is without malice, though it be unlawful, it is 
but manslaughter. If therefore upon a sudden quarrel the 
parties fight upon the spot, or if they presently fetch their 
weapons, and go into a field and fight, and one be killed, it will 
be but manslaughter in the survivor, because it may be pre- 
sumed that the blood never cooled. And it must be observed, 
with regard to sudden encounters, that when they are begun, 
the blood, previously heated, kindles afresh at every blow, and 
in the tumult of the passions, in which mere instinct of self-pre- 
servation has no inconsiderable share, the voice of reason is not 
heard. Therefore, the law, kindly appreciating the infirmities 
of human nature, extenuates the offence committed under such 
circumstances from murder to manslaughter. In the whirlwind 
of passion accompanying such illegal conflicts, the law supposes 
that malice aforethought, the vital element of murder, does not 
exist. In one view of this case, this doetrine may become ma- 
terial to be regarded. 

A man may repel force by force in the defence of his person, 
habitation, or property, against one or many who manifestly in- 
tend and endeavour, by violence or surprize, to commit a known 
felony on either. In sucha case, he is not obliged to retreat, 
but may pursue his adversary till he find himself out of danger: 
and if in a conflict between them, he happeneth to kill, such 
killing is justifiable. The right of self-defence in cases of this 
kind is founded on the law of nature, and is not, nor can be, 
superseded by any law of society. Where a known felony is 
attempted upon the person, be it to rob or murder, the party 
assaulted may repel force by force; and even his servant at- 
tendant on him, or any other person present, may interpose, for 
preventing mischief, and if death ensues, the party so inter- 
posing will be justified. Here the law of self-defence plainly 
coincides with the dictates of reason. An attempt is made to 
commit arson or burglary on the habitation; the owner or any 
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part of his family, or even a lodger with him, may lawfully kill 
the assailants, for preventing the mischief intended. Here, like- 
wise, nature and social duty co-operate. A riotous and tumul- 
tuous body attempt to commit an arson on a church, or to ma- 
liciously burn and rob a bank; they may be resisted to the 
extreme extent required to repel them, and life itself may be 
taken, if the necessity of the defence demands it. In these 
cases the party killed is engaged in the commission of a crime 
of the highest grade next to murder or treason, and he may be 
lawfully resisted even unto death. But a mere trespass ona 
man’s property, not his dwelling house, will not justify the 
owner in taking away the life of the aggressor in protecting it. 
For the rule of law is, that where such trespass is barely against 
the property of another, not his dwelling house, it is not a pro- 
vocation sufiicient to warrant the owner in using a deadly 
weapon, andif he do so, and with it kill the trespasser, this will 
be murder; because it is an act of violence beyond provocation ; 
but if the injury be inflicted with an instrument, and in a man- 
ner not likely to kill, and the érespasser should, notwithstanding, 
happen to be killed, it will be no more than manslaughter—the 
law so far recognising the adequacy of the provocation arising 
from the trespass. 

Under what circumstances the lives of rioters concerned in 
the commission of unlawful acts may be justly taken, by oflicers 
or citizens, I have had occasion already to express, during the 
present term. I then stated that when an actual riot exists, 
particularly when life and property is threatened by the in- 
surgents, citizens may, of their own authority, lawfully en- 
deavour to suppress the riot, and for that purpose may even 
arm themselves; and that whatever is honestly done by them 
in the execution of that object, will be supported and justified 
by the law. But I expressed my opinion then, and still think, 
that citizens using such force had better be assistant to the 
sheriff and public functionaries, than to assume such an urgent 
authority, except in cases of the extremest necessity. But if, 
under proper circumstances, the law will extend to citizens, the 
same indemnity, in resorting to extreme measures for the sup- 
pression of dangerous riots, that it affords to officers acting for the 
like object, it willcertainly extend no greater. How this autho- 
rity is to be exercised by sheriffs, I have expressed in the opinion 
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referred to, in these words: “When engaged in the suppression 
of dangerous riots, the sheriff and his assistants are authorized 
to resort to every necessary means to restore peace, and prevent 
criminal outrages against person or property. They may ar- 
rest rioters, detain and imprison them. J/ they resist the 
sherif] and his assistants, in their endeavour to apprehend 
them, and continue their riotous actions, under such circum- 
stances the killing then becomes justifiable.”? There is nothing 
here said or intended to convey the idea, that a mere unlawful, 
or even riotous assembly, can be shot down by musketry 
without any previous efiort being made to suppress it by less 
bloody and more pacific measures. It is when the conservator 
of the peace is contemmed and resisted, and the law and its 
ministers set at defiance, that he is authorized to vindicate its 
majesty at all hazards. Riotous and turbulent as may have 
been the meeting of the 7th of May in its organization in In- 
dependence Square, and in its progress to the Washington 
market, no one, whether private citizen or public officer, would 
have been authorized to fire upon it, until other means were 
resorted to for its dispersion; and necessities arose from the 
manner and extent of the resistance to such means, demanding 
extremities. The law recognises the existence of a necessity 
for the suppression of riot and rioters by extreme means; but 
it is a necessity only justifiable in extreme cases. Where in- 
deed rioters exhibit a spirit that manifestly would mock expos- 
tulation; where they at once enter upon a predetermined work 
of destruction, and execute it under circumstances of violence 
and ferocity ; and with the display of force clearly manifesting 
that delay in action for the employment of remonstrances, 
would be useless and pernicious, then such a mob may be re- 
garded and treated as a common enemy. But the demonstra- 
tion on the Hibernia hose house and carriage, admitting it to 
have preceded any attack on the assembly in the market, pre- 
sented no such contingency, as justified the firing on the boys 
and men engaged in it. Before this no felonious assault was 
made on any other property; none certainly which called for 
or produced a fire on those perpetrating it. The attack on the 
hose house and the removal of the apparatus for the purpose 
of destruction, was the aggression followed by the firing. This 
was a gross trespass deserving of severe legal punishment, but 
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it did not justify the use of deadly weapons, which followed it, 
even by the owners of the property, much less by strangers at a 
distance from the scene of action; such as the armed occupants 
of Jefferson street, the Germantown road and that vicinity. If 
death had followed that rash and wicked act, all the actors in it 
would have been guilty of murder at the common law certainly. 
But neither Matthew Hammitt nor any other individual as 
far as the proofs are before us, was killed by this fire; and 
hence the legal liabilities incurred by those by whom it was 
perpetrated, are not the primary subjects for consideration in 
this investigation, although they may become matters of future 
examination. The true legal character of this act may be of 
importance, in another view to be taken of this case hereafter. 
Hammitt was killed after the first attack, and after the friends 
of the meeting had rallied and commenced returning the assault 
of those who were guilty of the first illegal firing. Such a 
course was most natural under the circumstances, it is true. 
But nevertheless, was it legal? The law permits no man to be 
his own avenger. Vengeance belongs only to the Most High. 
Instead of such a movement, the injured parties should have ap- 
pealed to the laws for justice and protection. 

The act went beyond the necessities of self-defence, which are 
limited to the immediate resistance of aggression. Should this 
right be conceded to the extent assumed, the wild ferocity of 
private vengeance would usurp the place of the public vindica- 
tion of law; and social security and order would wither under 
the heated atmosphere of passion. I speak not now of the 
case of a lawful assembly, illegally attempted to be dispersed 
by force, and violence, and persisting, in the face of such oppo- 
sition, to maintain its right to assemble at all hazards. That 
question is reserved for the occasion in which it shallarise. But 
the meeting of the 7th of May, we have said, was, if the de- 
fendant’s testimony is believed, from its attending circumstances, 
an unlawful assembly. TZhis character was conceded to it by 
the attorney-general. It was unlawfully indeed assaulted, and 
if death had ensued, the assailants would have been guilty of 
murder. But an unlawful assembly, unlawfully assailed and 
dispersed, has certainly no legal right to re-assemble with 
deadly weapons to attack and destroy those who have so as- 
saulted them. By so doing they are usurping the authority of 
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the law. But if in the heat of excited passion consequent upon 
such wrong, they should “presently fetch their weapons and 
go into a field and fight,’? and in the combat one of the origi- 
nal assailants should be killed, it would only be manslaughter in 
them, because the law would presume their blood had never 
cooled since the first aggression. If the original assailants in 
this renewed combat should without malice kill any of the 
party so returning to the affray, they would be equally guilty 
of manslaughter: for they were the first aggressors, and the 
wrong done by them originally, led to the homicide. They 
occupy the position of one of the parties engaged in a mutual 
unlawful combat, where either of the contestants slaying his 
opponent, is guilty of manslaughter. 

The attorney-general has put the case in one point of view, 
which if sustained by the proof, would make the killing of Mat- 
thew Hammitt a murder in the first degree. He insists that the 
whole case shows an original and formed design in the defendant 
and his associates to disperse any meeting having for its object 
that contemplated by the meeting of Friday the 3d of May, 
and to destroy and kill those concerned in it, if their object 
could be accomplished in no other way. He insists that the 
whole conduct of Daley and his associates manifest that such 
was their intention, and that the affair of the hose house was a 
mere pretext to cover a deeper and deadlier design. If you 
should believe that the arming and array in the vicinity of the 
market was really with this diabolical motive,and that the slaying 
of the deceased and all others who fell on that day was the 
product of such a design, and done in the consummation of it, 
then all those concerned in this deed, principals, aiders and 
abettors, are guilty of murder in the first degree: although 
Hammitt might have been guilty of manslaughter only, had 
he been the slayer. Whether the facts proved justify this infer- 
ence, is for your decision and yours only. The court distinctly 
leave that question exclusively to you, without designing in the 
slightest degree to interfere with your judgment. 

Finally, the defendant’s counsel in their zealous and eloquent 
argument on the plea of justification, insisted that all the facts 
of the case show, that the object of the assembly of the 7th of 
May at the market house, was to sack and destroy the houses 
and injure and abuse the persons of those with whom the de- 
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fendant was in connexion on that occasion—that they marched 
to the scene of contemplated violence with arms and banners 
displayed, threatening vengeance and destruction—that they ac- 
tually assailed persons and dwellings—that the wives and chil- 
dren of the assailed were forced to fly for safety and protection 
to the highways and to the hospitable roofs of the charitable— 
that ifin their terror, they may not have measured the defence 
with the cool accuracy of a court and jury, secure in the dignity 
of their position, a slight excess should not change them from the 
condition of injured and persecuted men vindicating the rights 
of humanity, into that of condemned felons. How far these 
positions are just inferences from evidence is for your decision. 
If sustained, a case of justifiable self-defence, would be made 
out. 1 

In our opinion the indictment is sufficient, and under it you 
can convict the defendant, of murder in the first, or of the se- 
cond degree of manslaughter, or entirely acquit him. 

I have now, gentlemen, given you the united views of the 
court as to the law of the case. It is for you, to apply the 
facts to those principles, and render your verdict accordingly, 
always remembering that the dictates of your conscientious 
judgment should alone influence your conclusions. 

The jury returned a verdict of guilty of murder of second 
degree. Sentence deferred. 

For the commonwealth, Ovid F. Johnson, attorney-gene- 
ral,and J. Murray Rush. 

For the prisoner, George M. Dallas, David Paul Brown 
and H. M. Phillips. 


[December 31, 1844. 
COMMONWEALTH V. KUNTZ. 


1. To sustain a prosecution for perjury it must appear that the oath was false, the 
intention wilful, the proceedings judicial, the party lawfully sworn, the assertion 
absolute, and the falsehood material to the matter in question. 

. On an indictment for forcible detainer, the prosecutor was examined in chief, 
only as to the force used by the defendant: on cross-examination he said in 
answer to questions put by the counsel for defendant, that he had paid a certain 
sum of money toa third person, as purchase money for the property. Held, that 
even if false, it did not constitute legal perjury, as the testimony was immaterial 
to the matter in question. 
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The facts of this case are stated in the opinion of the court, 
which was delivered by 

Parsons J.—This defendant has been bound for his appear- 
ance at the next term, charged on oath of general Adam Diller 
with perjury. It is alleged that the perjury was committed by 
the defendant in giving his testimony before this court on the 
trial of two cases at the present term, charging Gilbert Ramsey 
and John Cozzins with forcible entry and detainer. By con- 
sent, both cases were submitted to the same jury, who found 
the defendants guilty. John Kuntz was the prosecutor and 
was examined as a witness. It was not contended on that 
trial that either of the defendants had entered into the posses- 
sion of the premises by force and with a strong hand; but it 
was alleged that the prosecutor was in the previous peaceable 
possession, and, without his knowledge or consent, the defen- 
dants had obtained the possession, and held it against him with 
force and violence and with a strong hand; so that they were 
responsible before a criminal tribunal for the force used in keep- 
ing the prosecutor out of his peaceable possession. 

On the trial, the commonwealth first called one John Bing- 
ham, who proved the previous possession of Kuntz, and its 
continuance, and how the keys to the houses had been obtained 
from him. The present defendant was then examined as a wit- 
ness by the commonwealth, who was examined only as to the 
Jorce used by the defendants in keeping the possession when he 
attempted to regain it, and to turn them out. The counsel for 
the defendants then commenced a cross-examination as to the 
transaction and then inquired if he owned the property, &.— 
then pursued the inquiry whether he had paid general Diller 
for the property. When asked what sum he had paid, “he 
said he paid five hundred dollars purchase money, besides the 
ground rent, a part in orders on certain individuals, and the 
rest in money.” General Diller says he did not pay him five 
hundred dollars for the property, and the perjury, for which this 
prosecution is brought, it is said, consists in that false statement 
alone. 

This witness, on the present hearing, admits that Kuntz has 
his receipt upon the deed for $500—but testifies that this sum 
was never paid, but this amount was inserted by the scrivener 
who filled up the deed, alleging at the time “that it meant noth- 
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ing.’ These being the facts proved on the present hearing, I 
am asked to discharge this defendant upon the ground that ad- 
mitting all these facts to be true and sustained by two witnesses, 
he could not be convicted of the offence with which he is 
charged. 

Whatever decision is made in this case, I have been requested 
by the counsel concerned in the cause to give an opinion in 
writing in relation to this crime, as it is now charged by the 
prosecution. In yielding to this solicitation, the expectation is 
raised that I will state more fully the principles of law which 
necessarily arise on an indictment for perjury, than it would 
seem requisite to notice, in deciding the simple point whether 
this defendant ought to be held farther to answer this charge. 

« Perjury at common law is defined to be a wilful false oath 
by one who being lawfully required to depose the truth in any 
judicial proceeding, swears absolutely in a matter material to 
the point in question whether believed or not.”? 2 Chitty, C. L. 
302. Hawkins, in his Pleas of the Crown, varies this definition 
a little. He says when any one is required to depose the truth 
“in any proceeding in a court of justice,’ swears falsely, &c. 
Hence it is apparent from both of these definitions that many 
perjuries may be committed out of court; as in all cases when 
depositions are taken in pursuance of a rule of court, or on 
commission, or when aflidavits are taken out of court and be- 
fore magistrates in relation to judicial proceedings, when such 
aflidavits are required by statutes, or by the law as settled by 
courts in their decisions. 

In order to sustain a prosecution for this offence, and to con- 
stitute the legal guilt of perjury, so that a court would be justi- 
fied in passing a sentence upon a verdict of guilty against one 
so charged, the following averments must be substantially set 
forth on the record and sustained by proof to the satisfaction of 
court and jury. 

1. The oath must be false.—By this it is understood that the 
party must know, or believe that what he is swearing is false. 
For it is not material whether the fact to which he has testified 
be in itself true or false, yet if it were not known to him to be 
so, his offence is as great as if it had been utterly false. And 
it is said by chief justice Tilghman, in the case of the Common- 
wealth v. Carnish, Binney 269: “If a man undertakes to swear 
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to a matter of which he has no knowledge, he is perjured, 
although what he has sworn turns out to be true.’’ 

2. The intention must be wilful.—The wilfulness thus indi- 
cated seems to be, where the false oath was taken with some 
degree of deliberation and consciousness of What the individual 
is asserting, and not where it “arises merely through surprize 
or inadvertency, or a mistake of the true state of the question.” 
For, if upon a view of the whole circumstances of the case, it 
shall appear probable it was owing rather to the weakness than 
perverseness of the party, until a mistake arise from a well 
founded apprehension that the facts he narrates were true, but 
in which he was mistaken, and he has honestly detailed them 
under a firm conviction of their fruth; it would not amount to 
voluntary and corrupt perjury. 1 Hawk. 319; 2 Chitty 156; 
6 Binney, 2 to 9. 

3. The proceedings must be judicial—lIt seems to be well 
settled that all oaths taken before those who are, in any way, 
legally entrusted with the administration of justice, in relation to 
any matter regularly before them, are perjuries. 1 Haw. 319; 
1 Leach 50; 2 Chitty 154. And if the false oath is taken in 
any stage of the proceedings in the cause, although it does not 
affect the final judgment, or only has relation to some interme- 
diate step to be taken—or if the oath is taken by a party to the 
cause, it is perjury. 

4. The party must be lawfully sworn.—The oath must be 
taken before some one who has competent authority to adminis- 
ter it. Hence if one swear falsely before an individual who 
acts in purely a private capacity, or before an officer who has 
no legal authority to administer the particular oath in question, 
it will not, in the legal definition of the offence, amount to per- 
jury. 3 Just. 166; 3 Camp. 632; 2 Chitty 304. 

5. The assertion must be absolute.—lt has been said by the 
ancient writers that no oath shall amount to perjury, unless it 
be sworn absolutely and directly, and therefore when one swears 
to a thing according as he thinks, remembers, or believes, he is 
not guilty of perjury in respect to such an’oath. 1 Hawk. 323. 
But the modern writers seem to lay down a different rule, and 
it seems to be well settled that if a man swears that he believes 
that to be true which he knows to be false, he then swears abso- 
lutely and the offence is complete. 2 Chitty 305; 2 Black. 
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Rep. 881. This doctrine is expresssly ruled to be the law, 
in the case of the Commonwealth v. Corish, (6 Binney 250,) 
where it is decided that a man may be guilty of perjury in 
swearing to what he believes to be true. He must have some 
probable ground for the foundation of such belief. It must not 
be a rash belief without some probable cause to sustain it. 

6. The falsehood must be material to the matter in ques- 
tion.—For it has been held if it be of no importance, though 
false, it will not be perjury, as it does not concern the issue then 
trying, and therefore would have no effect in respect to it. 2 
Chitty 305; 1 Bla. Com. 137; Rex v. Dowlin, 5 T. R. 318. 
In the application of this rule some difficulty seems to have 
arisen, on a full consideration of all the cases. This much may 
be safely said, that the oath must be material to the question 
depending before the judicial authority where the falsehood is 
uttered. For if the whole falsehood uttered was entirely foreign 
from the purpose, or altogether immaterial, and in neither way 
pertinent to the matter then in question, irrelevant to the issue 
before the jury, and, when fairly considered, not tending to 
aggravate or extenuate the damages, nor to affect the question 
of the guilt or innocence of another, nor calculated to give the 
greater credit to the substantial part of the evidence, it cannot 
amount to perjury at common law ; because such testimony is 
wholly idle, it is immaterial to the state of the controversy, 
between the parties. The application of this rule has been 
illustrated in the case where a witness introduces his evidence, 
with an impertinent preamble to a story concerning other mat- 
ters, or previous facts, not at all material or relating to the issue 
then being tried, and is guilty of falsehood as to such facts, it is 
not perjury. Such false statements might affect his credibility 
before a jury, and it is morally criminal, but still such an act is 
not the subject of an indictment. Yet it is held in one case, that 
a witness may be guilty of perjury in respect to a false oath 
concerning a mere circumstance, if such oath have a plain ten- 
dency to corroborate the more material part of the evidence. 
And the case put is this: Where in an action of trespass for 
spoiling the plaintiff’s close with the defendant’s sheep, a wit- 
ness swears that he saw such a number of the defendant’s sheep 
in the close, and, on being asked how he knew them to be the 
defendant’s sheep, swears that he knew them by such a mark, 
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which he knew to be the defendant’s, whereas in truth the 
defendant never used any such mark, (5 Bacon Ab. 303; Haw. 
P|. 324,) it may with propriety be observed that the identity of 
the sheep was a point natural on the issue then trying. 

It is also necessary that it should appear on the face of the 
indictment that the oath taken was material to the question then 
depending. And in the case of Rose v. Dowlin, 5 Term, p. 
318, it was held when it was stated in an indictment, “ At such 
a court, I. K. was in due form of law tried upon a certain in- 
dictment, then and there depending against him for murder, and 
that at, and upon said trial, it then and there became and was 
made a material question’”’ whether, &c., that these were suffi- 
cient averments that the perjury was committed on the trial of 
I. K. for the murder, and that the question on which the per- 
jury was assigned was material on that trial. Baily 309. And 
it was in that case ruled by lord Kenyon, that it is not neces- 
sary to set forth so much of the proceedings of the former trial 
as will show the materiality of the question on which the per- 
jury is assigned ; it is sufficient to allege generally, that the ques-. 
tion became a material guestion. If, however, the materiality 
ofthe question evidently appears upon the record, or where the 
perjury is assigned on documents, from the mere recital of which 
it is evident that the perjury was important, the express allega- 
tion perhaps may be omittted. 2 Chitty 309; 7 T. N. 315. 

These various rules of law having been briefly stated, we are 
called upon to apply them to the facts of the case now before 
us. It is contended by the counsel for the defendant, that on the 
showing of the commonwealth, the facts testified to by Kuntz 
on his cross-examination on the trials for forcible entry and 
detainer, could not have been material to the question before 
the court and jury. That the sum of money which the defen- 
dant had paid to general Diller was not a matter about which 
that jury could inquire, it being on a trial in a criminal court ; 
the title to the property detained was not a question to be tried 
in a criminal court. 

In the case of Respublica v. Shuyber et al., 1 Dallas 68, it was 
resolved on solemn argument, that ¢it/e could not on the trial 
for forcible entry and detainer be given in evidence by the 
defendant to prevent restitution, and it is likewise ruled in the 
same case that the prosecutor may be examined as a witness as 
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to the force; and it is well settled, he is not a competent witness 
as to the possession, but only as to the force used, so as with a 
strong arm and violence to keep him out of the possession. The 
reason why he cannot be a competent witness as to his previous 
peaceable possession is, that a prosecution for forcible entry and 
detainer partakes in some measure of a civil proceeding, because 
the court of quarter sessions has the power to award a writ of 
restitution, hence it affects the civil rights of the parties, and the 
prosecutor has a direct interest in the question, and is, therefore, 
incompetent to testify. 

When Kuntz was called as a witness on the trial of Ramsey, 
by the commonwealth, he was examined only as to the force; 
and in giving his testimony in chief, he only testified as to the 
force used in keeping him out; and after the counsel for the 
defendant had received the answer to their question in relation 
to the payment of the purchase money, and were pursuing their 
inquiry as to the title, the counsel for the prosecution, Mr. Web- 
ster, objected to the questions, upon the ground that the witness 
was not for them competent to prove the title, nor could that 
point be determined before the jury; and the court sustained the 
objection. 

When the defendant opened his case, he offered general Dil- 
ler as a witness, to prove that he was the owner of the property, 
and that the defendants had entered into the possession under 
him; although he admitted that Kuntz had the lots on ground- 
rent, and had erected the houses, as testified to by Bingham, 
and that the possession was obtained as that witness stated. 
The testimony as to his being the owner of the property, and 
bearing the title, was objected to by the counsel for the com- 
monwealth, and all evidence as to the title was rejected by the 
court. 

Was then the fact whether Kuntz had paid $500 as the pur- 
chase money, a material question on the trial of Ramsey—a 
material one to the issue then pending before the jury? In my 
opinion it was not. And if Kuntz was now on his trial before a 
jury, charged with perjury, I should feel bound to instruct them 
on the law, that the point was not material. ‘That the only 
material questions for the decision of a jury in that case, were 
these: Had the prosecutor been in the previous peaceable pos- 
session of the premises ? and had he been expelled by force and 
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violence, or was he kept out of possession by force and violence, 
so as to put his life or person in jeopardy in regaining that pos- 
session to which he was entitled ? And I think I should feel it 
to be my duty to instruct them that the title could not have been 
tried before that jury, and it was to them an immaterial ques- 
tion whether Kuntz had paid general Diller $500 as the pur- 
chase money or rent, for its payment could only be material in 
deciding upon the validity of the title. 

On the trial of the Commonwealth v. Ramsey, I did charge the 
jury that they could not decide upon the question of title ; it was 
a point to be adjudicated before another judicial forum, and they 
had only to inquire as to the possession and the force. 

Such being the facts as presented before us, I do not see on 
what ground this court would be justified in tarther holding him 
to bail, when we are fully satisfied he would not be legally con- 
victed of perjury, on the evidence as adduced before us. The 
question asked the witness was wholly irrelevant, and had the 
opposite counsel raised an objection before the answer had been 
given, the court would have arrested the inquiry, and expressly 
ruled that it was immaterial; as we did do, when the inquiry 
was attempted to be farther pursued to the title. 

There is another point which the court cannot overlook on 
this hearing upon the habeas corpus. No witness but general 
Diller has been examined as to the falsity of the facts sworn to 
by the defendant, nor no facts shown which would be equal to 
the oath of another; nothing has appeared but oath against 
oath, and we could not with any great show of propriety on 
that ground hold Kuntz to bail. But as the other point is deci- 
sive against the commonwealth, it is unnecessary to give time 
for the introduction of farther testimony, as it would not change 
the ultimate result. 

I am therefore of the opinion that the defendant should be 
discharged. 

For the commonwealth, Jacob Broom. For the defendant, 
G. W. Barton and David Webster. 
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IN THE DISTRICT COURT OF THE UNITED STATES, 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA. 
[June 28, 1844, 
SULLIVAN, ASSIGNEE IN BANKRUPTCY OF LEWIS, UV. HIESKELL. 


On the 13th of January, 1842, A. applied to the court of common pleas of the 
county of Philadelphia, for the benefit of the insolvent laws of this state. On the 


_ 


5th of February, 1842, he was discharged, and his assignee gave the usual bond. 
On the 3d of March, 1843, A. filed a petition for the benefit of the bankrupt 
law of the United States, and in due course of proceedings was discharged as a 
bankrupt. eld, that A.’s assignee in bankrupicy was not entitled to recover 
from his assignee under the insolvent laws the property which passed to him by 


virtue of the assignment. 


The facts in this case, (which was argued by J. 7. S. Sullivan 
for the plaintiff, and S. 72. Perkins for the defendant,) appear 
in the opinion of the court, which was delivered by 

Ranparui,J. On the 30th of October, 1841, the bankrupt, 
Lewis, made a voluntary assignment of all his estate to the de- 
fendaut, for the benefit of certain of his creditors, in preference 
to his general creditors, and on the 15th of January, 1842, applied 
to the court of common pleas of the county of Philadelphia, for 
the benefit of the insolvent laws of the state of Pennsylvania. 
On the 5th of February, 1842,he was discharged, and the defen- 
dant appointed his assignee and gave bond, according to the pro- 
visions of the insolvent law. Under these assignments, the 
defendant obtained possession of, and sold the property of Lewis, 
who on the 5th of March, 1843, filed a voluntary petition for 
the benefit of the bankrupt law, and was, on the 29th of April, 
declared a bankrupt. The plaintiff having been appointed his 
assignee, brought this action of trover to recover from the 
defendait the value of the property received by him under the 
voluntary assignment of the 30th of October, 1841, on the ground 
that such assignment was fraudulent and void, as containing 
preferences contrary to the provisions of the bankrupt law. 

The cause came on for trial, in March, 1844, when after hear- 
ing the evidence for the plaintiff, a non-suit was entered, with 
leave to move to take it off, if the plaintiff should think proper 
to do so; that motion having been made and argued, is now to 
be disposed of. 

For the plaintiff it is argued, that the assignment of the 30th 
of October, 1841, being contrary to the provisions of the bank- 
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rupt law, passed no interest in the property to the assignee, and 
that by the express provisions of the second section of that act, 
is utterly void—a fraud upon the act, and the assignee under the 
bankruptcy shall be entitled to “claim, sue for, recover and 
receive’’ the property attempted to be assigned, as part of the 
assets of the bankruptcy; that the assignment under the insol- 
vent law, vested no interest in the defendant, 1st, because as to 


the petitioner, the first assignment was binding on him, and he 
had no property to assign at the time of his discharge; and 2d, 
because the insolvent laws of the state were suspended during 
the existence of the bankrupt law, and therefore that assignment 
under it was unauthorized. 

As to the voluntary assigument, no doubt it was utterly void, 
anda fraud upon the bankrupt act; it passed no property to the 
assignee, and in Thompson v. Dougherty, 12 Serg. & Rawle 448, 
it was held by judge Duncan, that a fraudulent assignment, void 
as to the creditors, was binding upon the assignee, and all per- 
sons claiming under him; that the property passed out of him, 
and could not be recovered by his assignees under a subsequent 
(and for other purposes, valid) assignment, although it might be 
recovered by creditors who sold it under execution, upon judg- 
ment obtained subsequent to both assignments; but this doe- 
trine was re-examined by the whole court in Engleber v. Blan- 
jot, 2 Wharton 240, and it was then held, that in case of a void 
assignment, either for fraud or otherwise, the title to the property 
remained in the assignee, so far as is necessary to protect the 
interest of his creditors, and that a subsequent assignee, under 
the insolvent laws, had a right to sue for, and recover the pro- 
perty from the original assignee. ‘The reasons for this decision, 
as given by chief justice Gibson, are, to my mind, conclusive of 
this motion, unless there is force in the seeond objection, viz. 
that the insolvent laws were suspended during the existence of 
the bankrupt law. 

The case of Lucius Eames, decided by judge Story, 5 Law 
Rep. 117, cited by the counsel for the plaintiff, must be taken 
with reference to the case then before the court; it was his 
opinion, “ that as soon as the bankrupt law went into operation 
in February last, it 7yso facto suspended all action upon future 
cases under the state insolvent laws, when the insolvent persons 
were within the purview of the bankrupt act ;”’ but he spoke in 
seference to state insolvent laws “having the effect of a bank- 











Fraley v. Bispham. 173 


rupt law” when it “ discharged the debtor from the obligations 
of prior contracts.’”? Now the insolvent laws of Pennsylvania, 
act of 16th June, 1836, has no such effect, it merely protects the 
person from imprisonment, and does not affect the contract, but 
expressly provides, sec. 40, that “real and personal estate ac- 
quired by any debtor after his discharge as aforesaid, or which 
he shall thereafter become entittled to; any interest, legal or 
equitable, (except such as may be by law exempt from execu- 
tion,) shall be subject to his debts, engagements and other liabili- 
ties, in like manner in all respects, as if such discharge had not 
taken place.’? The assigument under the state insolvent laws is 
for the equal benefit of all the creditors, and in the present case 
the proceedings were consummated long before any application 
was made for the benefit of the bankrupt law; that application 
was voluntary ; indeed, for aught that appears in these proceed- 
ings, the petitioner was nota person liable to be declared a 
bankrupt against his will. 

Whether then, we consider this as an assignment by process 
of law, or a voluntary assignment for the equal benefit of ail his 
creditors, according to the principles laid down by the circuit 
court of this district, in ex parte Dudley, 1 Penn. Law Journal 
302, and the anonymous case, ibid. 323, the property vested in 
the assignee under the state insolvent law, and the plaintiff can- 
not recover in this action ; the rule must therefore be discharged. 

Rule discharged. 


IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[January 4th, 1845, 


FRALEY ET AL. UV. BISPHAM. 
A. B. & C. as partners, brought an action on the case against D. After suit 
brought, C. for value, assigned to A. & B. all his interest in the partnership 
claims, and withdrew from the partnership. A. & B. having released C. from 


— 


any warranty, and paid into court a sum sufficient to cover costs, offered C, as a 
witness to testify in relation to the contract on which the suit was brought. 
Held, that as the court was satisfied that the assignment was not colourable, but 
was bona fide, and with no special intention to sell testimony, the witness was 


competent. 


This case came up before the court in dance, on a motion to 
15* 
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take off a judgment of nonsuit. Several reasons had been as- 
signed for the motion, but the court after hearing the first one 
discussed, declined listening to an argument on the others, 
and took time to consider. ‘The first reason was, that the 
learned judge before whom the cause was tried, refused to admit 
the evidence of Francis N. Buck, one of the plaintiffs on 
record, who was offered as a witness for the other plaintiffs. 

The plaintiffs, Frederick Fraley, Francis N. Buck and Allen 
R. Reeves, trading as Reeves, Buck & Co., commenced this 
action on the case, on the 10th of February, 1837. 

The narr filed contained three counts; on a warranty, ona 
special guarantee, and on an account stated. 

The plaintiffs gave in evidence a bill of parcels from the de- 
fendant, for “50 hhds. superior sweet scented Kentucky leaf 
tobacco,”’—proved the payment of the price, and their subse- 
quent sale of the tobacco at a considerable Joss, which they 
alleged, and adduced testimony to show, was in consequence 
of the tobacco being of an exceedingly bad quality. 

The plaintiffs then gave in evidence the articles of dissolution 
of the firm of Reeves, Buck & Co., dated March 3d, 1837, by 
which it appeared that F. N. Buck retired from the firm, and, 
in consideration of a large sum of money, assigned and trans- 
ferred to his co-partners, all his right, title and interest in the 
debts due to the firm of Reeves, Buck & Co., and in the goods, 
chattels and eflects, of whatsoever kind, belonging to said firm. 
After which followed several covenants between the parties, 
relating to private and individual matters, and in no way con- 
cerning this suit, or any other. 

The plaintiffs farther produced the docket of the court, show- 
ing the case to have been marked to the use of Allen R. Reeves 
and Frederick Fraley, on the 21st of October, 1842. 

They then gave in evidence a release, dated Nov. 6, 1844, 
from Frederick Fraley and Allen R. Reeves to Francis N. Buck, 
«from all manner of claim or demand for or on account of his 
assignment of his interest in the claim of the late firm of Reeves, 
Buck & Co. on Samuel Bispham to us.’’ 

The plaintiffs also produced and examined Edward L. Fra- 
ley, who testified “that he went into the firm of Reeves, Buck 
& Co. as a clerk in the counting house, in 1835. He was then 
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24 years ofage. The affairs of that firm are now all settled up. 
I know of no paper out against that firm.” 

The plaintiffs then having paid into court a sum sufficient to 
cover all the costs accrued, or likely to accrue in the action, 
offered to examine Francis N. Buck as a witness, to prove that 
the defendant at the time of the sale, warranted the tobacco in 
question to be superior sweet scented Kentucky leaf tobacco, 
and promised to indemnify the plaintiffs against any loss they 
might sustain by the shipment of it to Liverpool. 

But the learned judge refused to permit him to be examined, 
to which decision the plaintiffs excepted. 

The plaintiffs here closed, and on motion of the defendant’s 
counsel, the learned judge directed a judgment of nonsuit to be 
entered. 

The first reason assigned for setting aside the judgment of 
nonsuit, and the only one argued, was that the learned judge 
before whom the cause was tried, refused to admit the evidence 
of Francis N. Buck, who was offered as a witness for the plain- 
tiffs. 

George Sharswood, for plaintiffs. By the articles of dissolu- 
tion, it appears that Mr. Buck, for full value, gave over to his 
partners, all his interest in the assets and business of the firm. 
This was in the nature of a settlement of account between them, 
done in the usual way, and without reference to any particular 
transaction. It cannot, therefore, be said to be a sale of testi- 
mony. All that the supreme court meant to overrule in Post 
v. Avery, 5 W. & S. 509, was the second point in Hart v, Heil- 
ner, 3 Rawle 407. The later cases have not struck at the prin- 
ciple of Steel v. The Phoenix Insurance Co., 3 Binn. 306. In 
Hart v. Heilner, the supreme court say, that the onus to prove 
the assignment colourable, is upon the party who objects to the 
witness; but in the latter cases, they decide that party who 
offers the witness must show the assignment to be bona fide. 
They did not intend to rule more than that. In Post ». Avery, 
they merely laid down the principle, that an assignment of all 
interest in the subject matter of suit, for the purpose of mak- 
ing the assignor a witness, is, prima facie, colourable ; and the 
chief justice distinctly says, that the principle of Steel ». Phe- 
nix, they do not by that decision, intend to overrule. The case 
of Leiper v. Pierce, 6 W. & S. 555, does not go beyond Post »v. 
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Avery. All the cases cited in argument, in the latter case, relate 
exclusively to the point, whether a re/ease was necessary. This 
seems to have been the only question argued. In Patterson v. 
Read, MS. (before the supreme court on a writ of error to the 
district court of Lancaster,) the case relied on at the trial, for the 
nonsuit, there was an assignment of the particular claim in 
suit, and no one but the assignor could prove the alleged gua- 
rantee on which the suit was brought, and consequently, none to 
disprove his testimony in case he swore falsely. Mr. justice 
Kennedy puts his opinion upon that ground, and also upon the 
fact that the assignment was out of the partners’ usual course of 
business, and not incidental to any transaction between them. 
It wasclearly a sale of testimony. All, therefore, that Patterson 
v. Read decides is, that where the particular claim in contro- 
versy has been assigned, for the purpose of bringing suit on it, 
aud of proving it by the testimony of the assignor alone, the 
other witnesses being dead, the assignor shall not be received as 
a witness. This was but carrying out the decision in Post x. 
Avery. Now in the case before the court, the assignment was 
not intended to make Mr. Buck a witness, but a bona fide 
transaction between the parties upon a dissolution of the firm. 
It was not colourable in any point of view, and the witness 
ought to have been received. 

J. M. Scott, contra. The foundation of this suit is a bill of 
parcels of a quantity of tobacco, sold by the defendants to the 
plaintiffs, and on it not one word is to be found concerning a 
warranty of the article. About eight months after the sale, 
the purchasers assert the existence of a warranty. Nothing 
appearing, then, on the face of the original transaction, to 
show either a warranty or guarantee, the case is similar in 
its nature to those that have already been referred to, in this, 
that it requires extraneous testimony to support it. The dis- 
tinction which has been drawn between an outgoing partner, 
assigning to his co-partners all his interest in the assets of the 
firm, and a party assigning his interest in a particular claim, is 
utterly untenable ; for ina general assignment, may not a party 
include a particular claim, which cannot be established but by 
his own testimony. The only difference between the cases is, 
that in one the claim is assigned inéer alia, in the other, it is 
assigned per se. The case before the court is within the spirit 
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and policy of the late decisions, if not within the letter. It leads 
to the samé consequences. The principle is at stake here. Sup- 
pose the claim to have been about $25,000, and the recovery of it 
would sustain, the loss of it would destroy the firm, would there 
not be in such case the dangerous inducement the supreme 
court are so desirous to remove? The plaintiffs, when they 
produced the assignment, were bound to rebut the presumption 
of collusion. ‘They did not do so, but put the case on the assign- 
ment only, and did not even examine any of their number to show 
fairness. May we not suppose that Mr. Buck had the same collo- 
quy in reference to this claim, with his co-partners, that Mr. jus- 
tice Kennedy supposes to have taken place in Patterson v. Read. 
The supreme court meant to overrule Steel v. The Phaenix Ins. 
Co., and that is the common opinion of the profession. They have 
entirely abandoned the law of colourable assignments, and come 
down to the broad and fair doctrine decided in Patterson v. 
Read, that the assignor of a claim in suit, shall not be heard in 
support of it, because they have found that such an indulgence 
opens adoor to fraud. The doctrine is applicable, a fortiori, to 
a case of partnership. Here is an interest independent of the 
assignment. Did Mr. Buck cease to have an interest? Did he 
not continue liable to the creditors of the firm, and was he not 
therefore interested in the solvency of the firm? The recovery 
in this case, or a failure to recoyer, may have a very material 
bearing on that circumstance. But inthe case of a single claim, 
the whole interest is divested by the assignment. It is true, the 
plaintiffs produced a clerk who testified that he knew of no out- 
standing claim against the firm, but their book-keeper was alone 
able to swear to that fact. The ground upon which the su- 
preme court rejects this kind of testimony, is the determination 
of the court to remove every possible opportunity and temptation 
to commit perjury, and we are all called upon by high conside- 
rations of duty and morality, to assist them in that necessary 
and laudable endeavour. 

W. M. Meredith, in reply. The inquiry here is, how, far 
has the supreme court gone upon this question of evidence. 
This court will follow Steel v. Phoenix Ins. Co. until the other 
side show that that case has been overruled. The utmost 
extent of the late decisions is, that a colourable assignment will 
not make the assignor a witness in support of the claim, and 
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that every assignment shall be deemed colourable, until the con- 
trary is proved. The supreme court has in no case decided, 
that a party to the record shall not be examined. In Post vw. 
Avery, they hold that every assignment made at bar and in face 
of the court, is per se, colourable. In Leiper wv. Pierce, they 
draw a distinction, and say, that where the assignment appears 
colourable, the party who offers it must show the contrary. They 
leave the question for the judge to decide, and this coincides 
with the view judge Hallowell once took of this subject. See 
Hart v. Heilner. Patterson v. Read enforces the same doctrine. 
That case turns altogether upon the colourable nature of the 
assignment. 

The question still occurs, is or is not this assignment colour- 
able? If the case should go to the supreme court as it stands, 
we must be told when it comes up for argument, that the 
learned judge who ordered the nonsuit, in the exercise of the 
discretion which the late decisions show belongs to him, decided 
that this assignment was colourable ; and it is not therefore the 
business nor within the authority of the supreme court to go 
behind his decision, and determine the matter anew. 

Now in reference to the argument on the other side. If the 
debts of the firm were not paid, Mr. Buck could have no in- 
terest. He has given up all his interest. If the creditors 
should sue him, he will stand in the light of a surety in another 
transaction, which makes his position different from what has 
been supposed. 

Cur advisare vult. 


Afterwards, on Saturday, January 4th, 1845, the opinion of 
the court was delivered in substance as follows, by 

Perrit, president: This case requires us to examine how 
far the supreme court has gone of late on the subject of 
evidence. (States facts of case). The broad question is 
presented, could Mr. Buck, one of the plaintiffs on record, 
be admitted asa witness. According to the established doc- 
trine of the supreme court, the way was clear for his admis- 
sion, even according to Leiper v. Pierce. But the case of Pat- 
terson v. Read, MS. report, was brought to the view of the 
court. From looking at it imperfectly, I came to the conclusion 
at the trial, that Patterson v. Read settled the rule that one of 
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several plaintiffs on the record, a party to the contract on whieh 
the suit is brought, could not be a witness to testify on behalf of 
the others in relation to the contract; and that no assignment, 
release, marking to use nor payment of costs, would create an 
exception to the rule. Under the impression at the instant that 
the supreme court meant to cover the whole ground, I ruled 
out Mr. Buck’s testimony, and the plaintiff’s case was then 
at an end. Since the trial, I have carefully examined the 
case of Patterson v. Read, and I am satisfied that it by no 
means goes so far as I supposed it did. Mr. justice Kennedy, 
who delivered the opinion of the court, puts it entirely upon 
the particular circumstances of the case. Patterson v. Read 
was an action on the case in assumpsit, in which the plaintiff 
declared that one Hatfield was indebted to the plaintiff in the 
sum of two thousand dollars, and that in consideratian of for- 
bearance, the defendant’s testator promised to pay the debt. 
The plaintiffs called a witness, who proved that six days before 
the suit was brought, he was present,and saw William Read, one 
of the plaintiffs, take then an assignment from Thomas Read of 
all his interest in the claim sued for, and for which he then paid 
him three hundred dollars in cash. The assignment was given 
in evidence, and the plaintiffs offered Thomas Read as a wit- 
ness, who, after objection, was received. Thomas Read then 
proved the existence of the debt owed by Hatfield, and testified 
that Alexander Patterson, the defendant’s testator, guaranteed 
to witness the payment of the debt, in consideration of forbear- 
ance. Inthe opinion of the court it is said, that it was perfectly 
manifest that the claim could only be proved by Thomas Read’s 
testimony, and it was not even pretended that any other person 
than he ever knew of the fact that the defendant’s testator had 
promised to guarantee the payment of the debt due from Hat- 
field. Judge Kennedy comes to the conclusion that in the trans- 
action, there was a dangerous collusion between the two plain- 
tiffs, and on that ground decided that Thomas Read ought not 
to have been received as a witness. In looking at the facts of 
the case before us, every thing appears to be open, business-like 
and fair. The articles of dissolution comprehend a variety of 
objects. It cannot be inferred that the dissolution was for the 
purpose of making Mr. Buck a witness, or with any special 
reference to this suit. The later cases upon this question of evi- 
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dence, leave the doctrine where judge Hallowell put it some 
twenty years ago, and in effect, submit it to the judge at the 
trial to determine whether, under the circumstances, there is a 
collusive agreement between the parties, or whether the trans- 
action is dona fide. It is plain that this is a task no less diffi- 
cult, than it will be sometimes painful to perform. Upon the 
whole, I am satisfied that there was nothing colourable in the 
asssigninent, and that Mr. Buck ought to have been received; 
and the judgment of nonsuit is therefore set aside. 


[January 4, 1845. 
COMMONWEALTH, TO THE USL, &c. v. SHEPPARD ET AL. 


1. Under the act of 21st March, 1772, “ for the sale of goods distrained for rent,” 
a constable may be compelled to assist in the collection of rents by distress. 
When he acts, he acts officially, and he and his sureties are liable for money col- 
lected, or neglected to be collected by him, under a landlord’s warrant. 

2. A constable’s bond, conditioned that “ he shall faithfully execute the said office, 
and perform every the duty and trust in him reposed,” is not void as imposing a 
greater burden than required by law. 


This case arose on a motion for a new trial. The action was 
debt on bond executed by Sheppard, one of the defendants, as 
constable, and by the other defendants as his sureties. The 
narr recited the bond, dated 5th of June, 1834, conditioned that 
the said R. Sheppard “should well and duly serve and execute 
all the process delivered to him as constable of the 4th ward of 
Spring Garden, to be executed without delay, and according to 
law ; and shall from time to time, upon request made to him for 
that purpose, well and truly pay or cause to be paid to the seve- 
ral suitors and parties interested, their lawful attorneys, agents 
and assigns, alland every such sum and sums of money to them 
respectively belonging, which should come to the hands of him, 
the said R. Sheppard, during his continuace in the said office of 
constable of the said ward, in the said district, and that he 
should faithfully execute the said office, and perform every the 
duty and trust in him reposed, then the said obligation to be 
void, &c. Avers distress on G. H. dated 15th Dec. 1834; sale 
and receipt of money, $67 08, and other counts for neglect and 
refusal to sell the goods, &c. 
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Defendants pleaded several pleas. 1. That he did not receive 
a warrant of distress as constable, to be executed, &c. 2. That 
as constable, &c. he did not neglect his duty, &c. 3. Did not 
receive money, &c. 

At the trial, the plaintiff, after proving the execution of the 
bond, called G. H. Oat as a witness, who testified, in substance, 
that he occupied the plaintiff’s house; that the rent was in 
arrear ; that the defendant, Sheppard, called on him one day 
and executed a paper purporting to be a landlord’s warrant ; 
that he, defendant, took an inventory of goods—more than suf- 
ficient to pay the rent due ; that he, witness, then used exertions 
to raise money, and by pledging the articles distrained on, he 
procured.money which he paid to the constable on account of 
the rent in arrear, for which he took areceipt. The receipt was 
produced and read, and witness testified that about $10 more 
rent was due at the time than the amount paid to the constable. 

The points of law were reserved, and a verdict was rendered 
for plaintiff for $95, principal and interest of money received by 
Sheppard, subject to the opinion of the court upon the points of 
law. 

The defendants assigned the following reasons for a new trial. 

1. Because the bond sued on is void, as imposing a greater 
burden than the law requires. 

2. Because a warrant of distress by a landlord to a constable 
to distrain upon goods of a tenant, is not within the official du- 
ties of the constable, so as to make his sureties liable for money 
collected or neglected to be collected for the landlord. 

J. C. Vandyke for plaintiffs. 

Eli K. Price for defendants. 

The opinion of the court was delivered by 


Srrovup, J. At common law, a constable is regarded chiefly 
in the light of a conservator of the peace, and his principal con- 
cern is with the execution of criminal process. With us, he is 
besides, an important ministerial officer in the enforcement of all 
minor contracts. His duties, in this respect, are prescribed, for 
the most part, in acts of assembly, with suflicient plainness, but 
in some instances, they result from implication merely. Thus 
in distresses for rent, we have in the first section of the act of 
21st March, 1772, “ for the sale of goods distrained for rent,’”’ &e. 
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the express direction, “the person distraining shall and may 
with the sheriff, under-sheriff, or any constab/e in the city or 
county, where such distress shall be taken, (who are hereby re- 
quired to be aiding and assisting therein,) cause the goods 
and chattels so distrained to be appraised by two freeholders, 
who shall have and receive for their trouble the sum of, &c., and 
shall first take the following oath or affirmation, &c., which oath 
or aflirmation such sheriff, under-sheriff or consfab/e is hereby 
empowered and required to administer, shall or may, after, &c., 
lawfully sell, &c. for and towards the satisfaction of the rent, &c., 
leaving the overplus, if any, in the hands of the said sheriff, un- 
der-sheriff or constable for the owner’s use.”” Purd. Dig. (6th 
ed.) 924. A constable, therefore, may be compelled to attend 
and assist in the collection of rents by distress, and although he 
is not bound perhaps to perform the part of an auctioneer, or 
act as bailiff generally, yet there is nothing to disable him from 
doing so, and the practice has long obtained, (probably before 
the passing of this act,) of confiding the whole conduct of a dis- 
‘ress for rent, to this class of oflicers. This practice has been 
recognised in the act regulating official fees, and specific fees 
are granted for each of the various acts connected with a dis- 
tress. ‘Thus, “ executing landlord’s warrant or serving execu- 
tion,’ &c. “Levying or distraining goods and selling the 
same,”’ &c. In these provisions his duties are classed with 
those of a similar nature, when put in motion by proceedings 
hefore a justice of the peace, under the hundred dollars’ act of 
assembly. Again,“ Putting up notice of distress at mansion 
house,” &c., are obligations inferred in the act of 2ist March, 
1772, before cited, upon the person distressing. 

Whether he is bownd upon the requisition of a landlord, to 
perform a// the duties incident to a distress for, rent, is not en- 
tirely clear, but, it seems plain, that he may, as well as any other 
citizen, become bailiff of the landlord, and must, if called upon 
for the purpose, be aiding and assisting in distresses for rent, 
and is entitled to specific fees for whatever he performs in such 
cases. Whatever he does, he does officially, and his fees are 
conferred upon him as a public officer,—as constable, ex nom- 
ine, and not as the mere agent of the landlord—his special bai- 
iff, clothed with no public authority. 

With respect to the objection, that the bond sued upon imposes 
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a greater burden than the law requires, and is therefore void, 
this seems to be not well founded. The 112th section of the act 
of 15th April, 1134, relative to counties and townships and 
county and township officers, directs that the bond “ shall be 
taken by the clerk of the court in the name of the common- 
wealth, with conditions for the just and faithful discharge by 
the said constable of the duties of his office; and such bond 
shall be held in trust for the use and benefit of all persons who 
may sustain injury from him in his effictal capacity, by reason 
of his neglect of duty, and for the like purposes and uses as 
sheriffs’ bonds are given and held.”? Purd. Dig. (6th ed.) 172. 
No particular form is here presented; the substance of the con- 
dition is indicated, and this is expressed in very broad language, 
“ for the just and faithful discharge of the duties of his office.” 
The bond declared upon whilst it goes into detail, requires no- 
thing which is not comprehended within the plain intent of the 
statutory condition. 

The rule for a new trial must be discharged, and judgment 
entered for the plaintiff, on the verdict. 


[January 18th, 1845. 
DENOON WU. BINNS. 
1. Trespass and not case is the proper remedy against an alderman, for muliciously 
and unlawfully issuing an attachment under the act of 12th July, 1842. 


2. A count against an alderman, to recover the penalty under the act of assembly 
for taking illegal fees, cannot be joined with other counts in case for a tort. 


This was an action on the case, brought against John Binns 
esq., alderman of Walnut Ward, in the city of Philadelphia, for 
maliciously issuing a writ of attachment against the plaintiff, 
and causing his goods and chattels to be levied upon and seized 
without authority of law, &c. The narr contained three 
counts; to the first two of which there was a general demurrer, 
and to the third a special demurrer. The counts were very 
voluminous; but a sufficient abstract of them appears in the 
opinion of the court. 

W. R. Dickerson, for plaintiff. Charles Gilpin, for defen- 
dant. 

Stroup J.: It was decided in Morgan v. Hughes, 2 D. & E. 
225, that “where a justice of the peace maliciously grants a 











184 District Court of Philadelphia. 


warrant against a person without any information, upon a 
supposed charge of felony, the remedy against the justice is 
trespass, and not case.”? This decision expressly overruled 
Windham v. Clere, Cro. Eliz. 130, and has been approved and 
followed by the English courts in numerous instances. See 
Stevens v. Clark, 1 Carr. & Marsh. 509; Chaney v. Payne, 1 
Queen’s Bench Reports 712; Caudle v. Seymour, ib. 889; An- 
drews v. Morris, 1 Gale & Dav. 268; Carratt v. Morley, ib. 275; 
Wingate v. Waite, 6 Mee. & Wels. 739. The supreme court of 
this state, through its opinion delivered by Mr. justice Rogers, 
in Farmers’ Bank v. M’Kinney, 7 Watts 214 and 216, has 
recognised the authority of Morgan v. Hughes; and Allison v. 
Rheam, 3 8. & R. 139, and Berry v. Hammill, 12 S. & R. 210, 
may be referred to as decisions of the like import. The reason 
assigned by Mr. justice Ashurst, in Morgan v. Hughes, is thus 
stated: “ Where a person is committed to prison by the warrant 
of a justice without any accusation, some person is guilty of 
false imprisonment, and it must be the imprisonment of the 
justice, who is the immediate and not the remote cause of it.” 
“For it cannot be said to be the imprisonment of the constable, 
who was bound to execute the warrant of a justice having com- 
petent jurisdiction.”’ And Mr. justice Buller adds: « It is stated 
on the record that the warrant was i//egally granted, and it 
never was doubted but that in such a case ¢respass was the 
proper remedy.” 

The first count in the case before us, contains the statement 
that the attachment was “illegally issued,” or “without au- 
thority of law,” &c., and “contrary to the act of assembly 
passed the 12th day of July, A. D. 1842, entitled “an act to 
abolish imprisonment for debt,’’ &c.; and the second count styles 
the conduct of the alderman as an “ t//egal procedure,’’ and that 
“contrary to all law and evidence, and all regard to precedent, 
falsely, maliciously, and é//egally adjudged,” &c. 

The demurrer, therefore, in respect to the form of action is 
sustained, and this disposes of the two first counts in the de- 
claration. 

The third count blends together the complaints, that the 
defendant by reason and colour of his office, did wrongfully, 
illegally, and oppressively issue the said attachment without 
authority of law, and also did wrongfully and oppressively 
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charge, demand, and “take greater and other fees than are 
limited and expressed by law, for the services so by law per- 
formed.”’ 

The taking of illegal fees is a distinct charge from that of an 
unwarrantable seizure of the plaintiff’s property, &c., and 
the two subjects should have been kept separate in the plead- 
ings. The demurrer, however, does not point out this confusion 
as objectionable, and a general demurrer would not be sufficient 
for the purpose. But it is made a cause of special demurrer, 
that “the last count is, among other things, for the recovery of 
a penalty under an act of assembly, and is joined with other 
counts in case for a tort, which pretended causes of action are 
incompatible,” &e. 

This demurrer is well taken; and as the act of assembly of 
28th March, 1814, “establishing a fee bill,’’ enacts that an offi- 
cer who takes illegal fees, “shall forfeit and pay to the party 
injured fifty dollars, to be recovered as debts of the same 
amount are recoverable,” this court has no jurisdiction at all of 
the complaint in this last count. It should have been preferred 
before a justice of the peace. Judgment for the defendant. 





(January 18, 1845. 
JAMES BERING, GUARDIAN, UV. L. W. BURNET AND CHARLOTTE HIS 
WIFE, LATE CHARLOTTE WHITE. 


1. Where a bond and warrant of attorney is given by a woman dum sola, and she 
afterwards marries, the proper practice is to obtain leave to enter up judgment 
against husband and wife, on motion, accompanied with an affidavit of the facts, 
and afterwards to file a declaration. 


This was an application to the court for leave to enter up 
judgment against husband and wife on a bond and warrant of 
attorney, given by the wife dum sola. 

On the 4th of January, 1845, Samuel J. Henderson esq., 
attorney for James Bering, presented to the court an affidavit of 
the plaintiff, setting forth that on the 21st of January, 1242, the 
above named Charloitte—dum sola—by the name of Charlotte 
White, executed to the said James Bering, guardian, &c. a bond 
and warrant of attorney, for $2806 63, conditioned forthe pay- 
ment of $1403 31, in one month from the date thereof, which 
was then due and unpaid. 

16* 
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That on the 24th day of September, 1844, said Charlotte was 
duly married to the above named L. W. Burnet, since which 
time the said L. W. Burnet and the said Charlotte continued to 
live together, and were reputed as husband and wife. Having 
read the affidavit, and exhibited the bond and warrant of attor- 
ney of the said Charlotte, to the court, Mr. Henderson moved 
the court (on filing the affidavit,) for an order granting leave to 
the prothonotary, and directing him to enter an appearance for 
and enter up judgment against the said L. W. Burnet and Char- 
lotte his wife, late Charlotte White. 

After hearing the plaintiff’s counsel, who cited various En- 
glish authorities, showing that the modern practice in England, 
was to grant leave to enter up judgment in such eases, the court 
directed the order to be made, upon the plaintiff’s filing the 
warrant of attorney accompanying the bond, and also a decia- 
ration, setting forth the material facts of the case. Whereupon 
judgment was entered accordingly. 

A fi. fa. was issued on the 9th of January, 1845, and on the 
10th a rule was obtained by the defendants’ counsel to show 
cause why the judgment should not be set aside, returnable the 
following day. On the 11th January the rule was read and 
argued, 

Henderson for plaintiff, cited Staples v. Pusser and wife, 2 
Dowling’s Rep. 764; 3 Moore & Scott 800; 2 Chitty’s Arch- 
bold’s Practice 689, citing Walter v. White and wife, K. B. 24 
June, 1829, and various other cases; Marder and wife v. Lee, 3 
Burrough’s Rep. 1764. 

Mr. Page, contra, argued that the marriage was a revoca- 
tion of the warrant of attorney, and cited 2 Roper on Husband 
aud Wife, p. 68, (32 Law Lib. 44,) and Salk. 116. The court 
will not consider any thing independent of what appears on 
the face of the instrument: Bishop v. Hatch, Dowl. Rep. 76, 
and 2 Chitty’s Rep. 7; 2 Ch. Arch. Pr. 689. 

On the following Saturday, January 18th, the opinion of the 
court was given by his honour, judge Pettit, sustaining the entry 
of judgment. He remarked that the anonymous case in Salkeld, 
cited and relied upon in Roper on Husband and Wife, had been 
overruled by the later cases, and that the present English prac- 
tice was the one followed in this case. The court considered it 
quite consistent with the settled principle of law, that a husband 
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takes his wife subject to her just debts and liabilities, and they 
would give it their countenance. 
The rule was accordingly discharged. 


SO Reremwmrsw Wr—ww'vvy 





IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 


FORD VU. SALLISBURY. 


1. An execution cannot be issued by an alderman or justice of the peace after a 
year and a day from the date of the original judgment, unless a scire facias post 
annum et diem et quare executio non has been issued. 

2. The forum of a justice of the peace is a court, which deriving its jurisdiction 
from statutory grants, proceeds in most things according to the forms of the 
common law. 

3. The case of Pommer v, Wells, Ist Ashmead’s Reports 21, overruled. 


This was a certiorari to alderman Christian to remove an 
execution. The fourth and fifth exceptions were as follows: 

4th. Because more than ten years and six months have 
elapsed since the judgment was obtained, and no writ of scire 
facias post annum et diem has been issued. 

5th. Because more than six years have elapsed since the ori- 
ginal judgment, and there has been no revival, and because the 
jurisdiction of an alderman is not that of a court of record, and 
therefore it is not necessary that twenty years should elapse 
before payment of a judgment upon an alderman’s docket 
should be presumed. 

Westcolt, for defendant, to fourth exception. The case of 
Pommer v. Wells, 1 Ashmead, has been overruled by Hazelett 
v. Ford, 10 Watts 103; it is necessary for an alderman to issue 
a sci. posi an. et di. To fifth exception: The judgment of a 
justice of the peace is not that of a court of record. Walker v. 
Walker, 3 Penn. R. 21; Scott v. Ramsay, 1 Binn. 221; Murphy 
v. Bell, 6 W. & S. 50; 22 Pick. 430; 11 Johns. R. 166. The 
doctrine that twenty years must elapse before a judgment will 
be presumed to be paid, applies only to a judgment of a court 
of record. Cope v. Humphreys, 14 S.& R.19. A judgment 
of a court not of record is not a specialty, but in analogy toa 
judgment of a foreign court, should be considered as a mere 
simple contract, on which assumpsit can be obtained. 11 Johns, 
168; 1 Doug. 1; 5J.R.132. In the case of Heatly v. Griffin, 
2 Bayley’s S. C. Reports, this very point was decided. It was 
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there held, that the ju!gment of a justice was not that of a court 
of record but a simple contract, and that the statute of limitations 
could be pleaded in bar to an action on such judgment. 

Raybold, for plaintiff, relied upon the case of Pommer », 
Wells. The case in S. C. was upon a statute, and should not 
apply here. 

Jones J.: In this case, our opinion on the fourth exception 
renders it unnecessary to examine the others. 

The exception presents the general question, whether a jus- 
tice of the peace can issue an execution after a year and a day 
without a scire facias. 

It was decided by judge Hallowell in Pommer v. Wells, 1 
Ashmead 21, that although the justice may issue a scire facias, 
yet he is not obliged to do so, and may omit it without error, 
The ground of his decision seems to be, that the statute of West- 
minster 2d, which gives the writ of scire fucias post annum et 
diem, does not affect proceedings except in superior courts, and 
cannot be extended to judgments before justices. Since Pom- 
mer v. Wells, our supreme court has settled more precisely the 
character of the justices’ court. In Hazlett v. Ford, 10 Watts 
105, chief justice Gibson calls the forum of a justice of the 
peace “a court, which deriving its jurisdiction from statutory 
grants, proceeds in most things according to the substance of the 
forms of the common law.’”’ It is only by disregarding these 
forms, that Pommer v. Wells can be sustained, for no point is 
better settled, than that without a scire facias, execution cannot 
issue after a year and a day from any common law forum; in 
fact, originally, after a year and a day, no execution could be 
issued at all; a party was driven to a fresh action on his judg- 
ment; and so the common law stood until the statute of West- 
minster 2d. Pommer v. Wells is thus, in effect, overruled by 
the principles laid down by the chief justice in Hazlett v. Ford. 
According to the forms of the common law, the execution can- 
not issue from the justices’ court after a year and a day, without 
a scire facias, and in this instance, as generally, the forms of the 
common law subserve the substance of justice. 

On this ground we sustain the fourth exception ; we decide 
that in issuing an execution ten years and six months after the 
date of the judgment without a scire facias, the justice commit- 
ted an error. 

The execution is set aside. 
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IN THE SUPREME COURT OF PENNSYLVANIA, 
FOR THE EASTERN DISTRICT THEREOF. 


[January 28th, 1845. 


WETHERILL UV. SEITZINGER. 


. The act of 3lst March, 1792, “to enable executors and administrators by leave 
of court to convey lands and tenements contracted for with their decedents,” &c. 
is applicable to a case in which a decedent received from his debtor a conveyance 
in fee ofcertain land, absolute on its face, and at the request of the debtor, receiv- 
ed from another person a conveyance in fee of other real estate, and afterwards 
wrote letters, referring to the whole as the debtor’s property, which he was ready 
to re-convey to him upon the repayment of the debt. 


— 


On 1 April, 1830, Jacob W. Seitzinger conveyed to Samuel 
P. Wetherill, in fee, an undivided third of 81824 acres and al- 
lowance, part of the Broad Mountain tract in Schuylkill county. 
In the following spring, under two deeds from Nathaniel P. 
Hobart and wife, the said Samuel P. Wetherill, at the request of 
the said J. W. Seitzinger, acquired the legal fee in four undivid- 
ed fifths of a “coal reserve,” or privilege of mining for coal in 
{inter alia) 91 acres 16 perches, strict measure, in Norwegian 
township, in the same county. By three letters written and 
signed by Mr. Wetherill in his lifetime, he recognised Mr. Seit- 
zinger as entitled of right to receive from him a re-conveyance 
of the lands and hereditaments included in the above convey- 
ances, upon the repayment of the moneys due to him by Mr. 
Seitzinger ; and in one of the letters engaged to re-convey them 
to Mr. Seitzinger upon the repayment of such moneys, or upon 
the substitution of any other security sufficient to secure the 
amount of Mr. Seitzinger’s debt to him. 

After the death of Mr. Wetherill, there was a final settlement 
of accounts between his representative and Mr. Seitzinger, by 
which the amount due by Mr. S. to the estate of Mr. W. was 
ascertained, and fixed at a sum which he is ready to pay on 
receiving a conveyance of the said lands and hereditament, 
which by reason of the minority of some of the representatives 
of Mr. Wetherill, cannot be made in the usual manner. 

Mr. Seitzinger presented a petition to this court, and was 
permitted to make proof of the contract, of which the above- 
mentioned letters were the evidence. Upon the return of the 
proofs, the prothonotary was directed by the court to annex 








190 Supreme Court of Pennsylvania. 

and certify the same for record in Schuylkill county, according 
to the provisions of the act of 31st March 1792, and its supple- 
ments. 

The proofs having been recorded in Schuylkill county, the 
administratrix of Mr. Wetherill presented a petition, praying 
leave to execute a deed to Mr. Seitzinger and his heirs. 

To this petition Mr. Seitzinger demurred, assigning for cause, 
that the court had no jurisdiction, because there was not such a 
contract of the deceased Mr. Wetherill, as is within the purview 
or meaning of the act of 31st March, 1792, or its supplements, 
praying that if the demurrer be overruled, the paper containing 
it might stand as an answer, and in that case, admitting the alle- 
gations of the petition, averring his readiness, &c. and submitting 
to the order of the court. 

The case was argued on the 18th January, 1845. 

In support of the demurrer, Cadwalader contended that the 
preamble, as well as the body of the act of 31st March, 1792, 
(3 Sm. Ll. 66,) contained language restricting its application to 
contracts falling within the proper legal definition of a sale and 
purchase. He also relied upon the contents of the supplemen- 
tary act of 14th April, 1794, (3 Sm. LI. 129, 130,) as sustaining 
in all its parts this construction of the original act; and referred 
for the same purpose to portions of the first and second sections 
of the farther supplement of 10th March, 1818, (7 Sm. LI. 79.) 
He cited 3 Yeates 317-8, and 4 Watts 383-4, as cases in which 
the court used language tending thus to restrict the application 
of the act of 1792, and referred to Hagerty’s case, 4 Watts 305, 
in which it was held that the act of 1792, was not applicable to 
the case of a voluntary conveyance, and that the supplement of 
1818, was not applicable to the case of a parol gift from a father 
to a son, under which possession had been taken and improve- 
ments made upon the land. 

Randall, for the petitioner, observed that this was not the 
case of a voluntary conveyance, and therefore Hagerty’s case, 
4 Watts 305, was not in point. In that case, the gift would not 
have been enforced in a court of chancery. The other cases 
cited were those of actual sales, and the language incidentally 
used by the judges, was to be explained by thus referring to its 
application. In the present case, although the contract, strictly 
speaking, was not a sale and purchase, it was one of binding 
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obligation, founded upon a sufficient legal consideration. It was 
one which a court of equity would enforce. He contended that 
all such contracts of deceased persons relating to lands, were 
within the enactments of the act of 1792. That its enacting 
clauses were not to be controlled by the preamble. (4 Serg. & 
Rawle 166, and books cited there.) Examples of the applica- 
tion of this rule to cases analogous to the present, were to be 
found in 3 Binney 356, &c.; 1 Watts 15 to 17, and 335. In1l 
Watts 355, Gibson, chief justice, says of another act of the legis- 
lature : “ Undoubtedly, a sa/e is put as an instance in the pre- 
amble; but the enacting clause is applicable in its terms to 
every dona fide conveyance whatever.’’ So here, although the 
evil of an unexecuted sa/e is mentioned in the preamble of the 
act of 1792, as that of most frequent occurrence, yet the enact- 
ments are broad enough to cover all contracts relating to lands, 
of which the consideration was such as to render them binding 
between the parties. All such contracts were within the mis- 
chief to be remedied. Statutes are to be construed according to 
the state of things existing at the time of their enactment. At 
the date of this act there was in Pennsylvania no remedy to 
compel the execution of trusts express or implied, and no case 
can be imagined in which legislative remedy was more needed 
than it was at that date in the case of a party bound to convey 
or re-convey lands on the re-payment of a debt. [Rogers, J. 
Is this case any thing more or less than a mortgage?) In regard 
to the Broad Mountain lands, it is, perhaps, a transaction of the 
nature of a mortgage. This does not affect the argument. A 
defeazance not recorded or proved or acknowledged, if signed 
according to the requisitions of the statute of frauds, however 
void it may be as to third persons under the recording acts, will 
be binding upon the party subscribiug it and his heirs, and per- 
haps also upon strangers having notice of it.1 This sort of case 
was one which especially required legislation in 1792. As to 
the use of the word purchaser and consideration money in the 
act of 1792, and the supplement of 1818, he contended that they 
were, in their technical sense, applicable to any person having a 
right to acquire a title on the payment of a sum of money. The 
supplemental act of 1794, was applicable to the case of lunatics 


'See Jacques v. Weeks, 7 Watts 261.—Eps. 
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only, and if of more limited scope than the other acts, ought not 
to be permitted to narrow their meaning so as to exclude cases 
within the scope and operation of the broader terms contained 
in them. ] 

Cadwalader in reply, said that the act of 1794, being a sup- 
plement to, and in pari materia wtth the act of 1792, was to be 
read with it as if it had formed a part of it. Thus read, it was 
conclusive of the present question. He admitted the doctrine 
that the enactments of a statute were not to be controlled by 
prefatory recitals in the preamble, but contended that the enact- 
ments of the act of 1792, were such as necessarily connected 
themselves with this part of the preamble. The use of the 
word purchaser and consideration money in the enacting 
clauses, served to define the purpose and objects of the act, and 
to limit its application. Without the clauses which contain these 
words, the portion of the act relied on by the petitioner’s coun- 
sel are incomplete, and their provisions would result in nothing 
practical. They therefore cannot be detached and considered 
separately. The words are obviously used in their popular and 
ordinary sense, and not in the artificial legal sense imputed to 
them on the other side. There is no evidence that the act of 
1792 has ever received the construction contended for on the 
part of the petitioner, while there is both legislative and judicial 
authority in favour of that construction which will sustain the 
demurrer. 

The case was held under advisement until the 28th of Janu- 
ary, when judgment was given in these words. “The court are 
of opinion that under the statutes of this commonwealth in that 
behalf provided, the court is possessed of jurisdiction of the con- 
tract in the petition mentioned, upon the proofs therein men- 
tioned heretofore certified for record in the county of Schuylkill. 
Whereupon it is ordered, decreed and considered, that the de- 
murrer of Jacob W. Seitzinger be overruled, and that the peti- 
tioner, Charlotte W. Wetherill have leave to execute a convey- 
ance to the said Jacob W. Seitzinger and his heirs, of the lands, 
tenements and hereditaments in the petition mentioned, accord- 
ing to the prayer therein contained.” 
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The rule in Shelly’s case is to be confined to cases literally within it. 


2. One of the conditions of its application is, that the estate for life and the subse- 
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quent limitation, must be of the same nature. 

Where a limitation to trustees, in trust for one for life, with remainder in fee to 
his heirs, is executed by the statute of uses, the rule becomes operative. Aliter : 
Where the statute does not execute the trust in possession. 

Of the first class are plain trusts, at common law, where the trustees are simply 
conduits for the transmission of the estate. Bat where, by the conveyance, the 
trustees are required or may be called on to do any act or to exercise a discre- 
tion, to which a seizin of the legal estate is necessary, they will take it to the 
exclusion of the cestui que trust. 

Where conveyance is in trust to receive the rents and profits of real estate and 
pay them over from time to time to the grantor, or at the discretion of the trus- 
tee, to permit and suffer the grantor to receive them, or to occupy and enjoy the 
land, the legal estate is vested in the trustee. 

So also, where by the terms of the conveyance, the trustee is empowered to lease 
the land, from time to time, and to collect the rents, and with the assent of the 
cestui que trust, to sell and convey the lands, in fee, or by way of mortgage, free 
and discharged of the trust, and to invest the proceeds in other lands, or in loans 
as he may deem expedient, on the same trusts, and may, in his discretion, apply 
any portion of the real estate to the support and maintenance of the cestui que 
trust and his family. 


7. But in such cases, the legal estate is considered as so vested, only so long as the 


exigencies of the trust require it. If this be no longer than for the life of ‘the 
first beneficiary, the trustees have but an estate pur auter vie, though the convey- 
ance limit it to them and their heirs, and the second use limited to the heirs of 
the first beneficiary is executed in them by the statute, immediately on his 
death. 

When this happens, these different interests will not unite, so as to create an 
estate in fee, in the ancestor, by operation of law. 
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9. A. conveyed all his real estate to B. and to his heirs, in trust to receive the rents, 
issues and profits, and pay over the same to the grantor, during his natural 
life, or so long as the trust shall continue, or, in his discretion, to permit the 
grantor to collect and receive the same or to occupy the real estate, with power 
in the trustee, with the approbation of the grantor, to sell and convey, in fee, 
any portion of the said estate, or to mortgage the same and re-invest the proceeds 
upon the same trust; and after the decease of the said A. in trust for such estates, 
uses and intents, as he by his last will should nominate and appoint, and in de- 
fault of such appointment, then to the only proper use and behoof of the right 
heir or heirs of the said A. and their heirs and assigns forever, if more than one 
in equal parts, as tenants in common. A. died intestate and without making 
any appointment. Held, that the two limitations did not unite to give A. a fee 
in the land, but that he took an equitable estate for life, with remainder in fee to 
his right heirs, which was executed in possession, by the statute, immediately on 
his death. 

10. The words, “right heir or heirs” used in such a deed, are not, in Pennsylvania, 
descriptive of heir at common law, but extend to and embrace al! the co-heirs of 
the deceased, designated by our statutes, regulating the descent of intestates’ 
estates, and accordingly, sisters of a deceased biother come in equ.lly with the 
eldest surviving brother. 

11. But in such case neither the widow nor mother of the deceased brother can 
be considered as heir, and consequently, have no interest in the land, under the 
deed made to the trustee. 

12. By the same deed, certain shares of bank stock were transferred to the trustee 
on the same trusts. Held, that they were distributable among the persons entitled 
to the realty. 


The following case, in substance, was stated for the opinion 
of the court. 

On the 4th of August, 1843, Nathaniel D. Crosby executed 
and delivered to John C. Davis a deed, by which he conveyed 
to the said Davis and to his heirs and assigns, all his lands, tene- 
ments and hereditaments, together with fourteen shares of the 
capital stock of the bank of Delaware county; in trust never- 
theless from time to time, to let and lease, all or any part of 
the said real estate, to such persons and at such rents as the 
trustee may see fit, and to receive the rents, issues and profits 
thereof, and to pay over the same as the same shall be got in 
and received, unto the said Nathaniel during the term of his 
natural life, or so long as the trust shall continue, or at the dis- 
cretion of the said trustee, to permit and suffer the said N. to 
collect and receive the said rents, issues and profits for his own 
use, or to permit and suffer the said N. to occupy and enjoy the 
said real estate or any part thereof, and to take the issues and 
profits thereof to his own use and benefit; and the said trustee, 
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as often as dividends shall be declared on the said bank stock, 
shall receive and pay over the same to the said N., and after 
the decease of the said N., in trust for such estate, uses and in- 
tents as the said N. by his last will might nominate and appoint, 
and in default of such appointment, then to the only proper use 
and behoof of the right heir and heirs of the said N. his, her 
and their heirs and assigns forever, if more than one in equal 
parts, as tenants in common: Provided that notwithstanding 
any thing in the deed contained, it shall and may be lawful for 
the said Davis, his heirs and assigns, or any future trustee, by 
and with the consent and approbation of the said N. in writing, 
under his hand and seal, by deed or deeds, to sell and convey 
all or any part of the said real estate, to any person, in absolute 
fee simple, or by any mortgage or mortgages to grant and convey 
the said lands or any part thereof, or any land that may here- 
after be acquired, and held in like trusts, to any person or 
persons, as security for any sum loaned or advanced by the 
said trustee or any future trustee, for the use of the said N. free 
and discharged of the trusts; and the proceeds of any such sale 
or sales again to invest in other real estate, or in loan upon real 
security as shall seem most expedient, which shall be held by 
the said trustee, in trust for the same uses and purposes, and with 
powers, again, to grant and convey, subject to the same limita- 
tions: and it is was farther provided that the said trustee might, 
if he deemed it expedient, sell and transfer the said bank stock 
and invest the proceeds in real estate or on loan as before pro- 
vided; and farther, that the said trustee or any future trustee 
might, in his discretion, should he think it proper and necessary, 
apply any part of the said real or personal estate to the support 
and maintenance of the said N. and his family; and it was also 
agreed that the said N. might at any time, after the expiration 
of ten years, by writing under his hand and seal, make void all 
the estates and trusts created by the deed, and require the trustee 
to re-convey, deliver and pay over to the said N. all the estate, 
real and personal which may then be held in trust; and in case 
of the death of the said Davis, during the continuance of the 
trust, it should be lawful for the said N. by writing, to appoint 
a new trustee in place of the said Davis, to stand seized and 
possessed of all the trust estate upon the same trusts, with the 
same powers, and subject to’the same limitations, &c. 
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The said N. at the time of the execution of the said deed was 
seized and possessed of considerable real and personal estate. 
On the 10th of October, 1842, he intermarried with Mary Crosby, 
who survived him, is now his widow, and plaintiff in this case. 
He left, also, a mother, viz.: Sarah Ann Robinson—a brother 
Robert P. Crosby, and two sisters, to wit, Catharine Raboy, and 
Sarah Ann Engle. 

The questions submitted for the opinion of the court are, 

Ist. Is the said Robert P. Crosby entitled to the whole of the 
said property, real and personal, or either, as right heir or heir, 
according to the English common law, and if not so entitled, to 
what proportion of each ? 

2d. Is the widow of the said Nathaniel D. Crosby entitled to 
any and what proportion of the said property, either real or per- 
sonal, whether for life or otherwise ? 

3d. Are the sisters of the said Nathaniel, or their respective 
husbands, in their right, entitled to any and what proportion of 
the said property, either real or personal ? 

If the court shall be of opinion with the plaintiff, then judg- 
ment to be entered in her favour for such proportion of the said 
property, either real or personal, as she shall be entitled to re- 
cover; the amount to be settled by the attorneys; but if the 
court shall be of opinion that she is not entitled to any portion 
of the said property, either real or personal, then judgment to 
be entered in favour of the defendant. 

The case was argued by 

B.C. Tilghman, for Mary Crosby. 

Benjamin Tilghman, for Raboy and wife. 

S. Edwards, for Robinson and wife, and Engle and wife. 

E. Darlington, for Robert P. Crosby and the defendant. 

The following opinion was delivered by 

BELL, president. Several questions are presented by the case 
stated, for the opinion of the court, and these have been argued 
as if all the parties interested in the real and personal estate, 
conveyed and transferred by Nathaniel D. Crosby to the de- 
fendant, were before us. Whatever may be the respective 
rights of these parties, no judgment, ascertaining and settling 
them, can be rendered in this case, for reasons which will ap- 
pear in the sequel. As, however, the parties who have signed 
the statement of facts, all of whom were represented by coun- 
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sel on the argument, seem desirous to have an opinion on the 
several points presented, we will proceed to express it. 

The principal subject of dispute is the proper disposition of 
the real estate conveyed in trust by the deed of the 4th of 
August, 1843. It will be proper, first, to consider and settle 
this ; as it is conceded, the decision of this question must deter- 
mine among whom and in what proportions, the personalty 
transferred by the deed is distributable. Mary Crosby, the 
widow of Nathaniel D. Crosby, now deceased; Sarah Ann 
Robinson, his mother, and Catharine Raboy and Sarah Ann 
Engle, his sisters, with their respective husbands, claim that the 
realty is to go and be enjoyed as land descending under the in- 
testate laws would be allotted; while Robert P. Crosby, the 
elder brother, asserts a title to the wholé estate under the terms 
of the deed, as right heir of his deceased brother. In support of 
their claim, the plaintiff and those who act with her, first assume 
that by the operation of the rule in Shelly’s case, Nathaniel D. 
Crosby, notwithstanding the deed to Davis, died seized of an 
estate in fee simple in the premises in question, which is subject 
to the provisions of our act relating to the descent and distribu- 
tion of intestates, and consequently, goes to and is vested in 
them and Robert P. Crosby, in possession or remainder, ac- 
cording to their several and respective interests, as widow, 
mother, and surviving brothers and sisters, pointed out by the 
Statute. 

The maxim referred to, though originally founded in reasons 
of feudal policy which have long since failed, has been recog- 
nised as operative in Pennsylvania; Baughman v. Baughman, 
2 Y. 410; and it is here, as in England, a rule of property that 
“ when the ancestor by any gift or conveyance takes an estate 
of freehold, and in the same gift or conveyance, an estate is 
limited, either mediately or immediately to his heirs in fee or in 
tail, always in such cases, heirs are words of limitation of the 
estate, and not words of purchase ; 1 Co, Lit. 104 a; and, conse- 
quently, such remainder is immediately executed in possession 
in the ancestor, who thus takes the fee; Fearne on Rem. 28; 
aud nv.) But as the effect of this rule is to defeat the intention 
of the grantor, it is to be confined to cases literally within it, 
and in the language of Mr. J. Willis in Perrin v. Blake, 4 Burr. 
2579, is not to be extended an inch. Now one of the condi- 
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tions of its application is, that the estate for life, and the subse- 
quent limitation, must be of the same nature ; that is, both legal 
or both equitable; for if the first limitation be of a trust estate 
of freehold, and the subsequent one carries the legal estate, 
the rule will not take place; Fearne on Rem., 4 Cruise Dig, 
379; Tippen v. Casar, Carth. 272 ; Say and Scale v. Jones, 3 Bro, 
Parl. Ca. 113; 1 Eq. Ca. 383; Shepland v. Smith, 1 Bro. R. 
75; Silvester v. Wilson, 2 T. R. 444. So also if the estate 
given to a person be a legal estate for life, with a limitation of 
an equitable estate to his heirs, they will not incorporate into 
an estate of inheritance in the first taker; Fearne on Rem. 
589; Venables v. Morris, 7 D. & E. 342, 438. In the adapta- 
tion of this exception to the rule in Shelly’s case, to particular 
cases, much discussion has been had, and some variety of 
opinion obtained as to what limitations to trustees, in trust for 
another for life, with remainder in fee to his heirs, ought to be 
considered, simply, a use executed by the statute of uses, 27 
Hen. VIII., in the first taker, and what a trust, which the 
statute does not execute, and which, consequently, vests the 
legal estate in the trustee. This distinction is important, for if 
the legal seizin and possession be transferred to the cestui gue 
use, by force of the statute, the rule in Shelly’s case becomes 
operative, notwithstanding the conveyance to trustees, and the 
reason is, that the equitable estate for life being thus converted 
into a legal estate and the second use being also executed, the 
first and subsequent limitations partake of the same nature. 
The trusts that will be thus executed are plain trusts at common 
law, where the trustees are made conduits, for the transmis- 
sion of the estate, and are not called on to do any act requiring 
seizin or possession. Of this kind, it seems now to be settled 
is a conveyance or devise to trustees, with a direction to permit 
and suffer A. to receive the rents and profits. In such case A. 
takes the legal estate and not the trustees; Broughton v. Lang- 
ley, 2 Lord Ray. 873; Right & Phillips v. Smith, 12 East 455; 
Gregory v. Henderson, 4 Faunt. 772. These cases have not 
been suffered to pass without objection, as being contrary to 
principle, for it being conceded that a direction to pay the rents 
to A. (as requiring some action, and the exercise of a discretion 
on the part of the trustee), would vest them with the legal 
estate, it has been said that good sense requires in each case, 
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that it should be equally a trust, and that the estate should be 
executed in the trustee, for how could a man be said to permit 
and suffer, who has no estate and no power to hinder the 
cestui que trust from recovering; Pr. sir James Mansfield in 
Leicester v. Biggs, 2 Taunt. 109. But conceding this to be 
authoritatively determined, it is to be deduced from all the 
authorities on this subject, that where the trustees are required 
or may be called on to do any act, or to exercise a discre- 
tion to which the seizin and possession of the legal estate 
is necessary, they will take it, and the person beneficially in- 
terested will be entitled only to a trust; 1 Cruise Dig. 460, 
§ 29, tit. Trust; Fearne’s Op. 422. Thus, a direction to trus- 
tees that they should every year, after deducting rates, taxes, 
repairs and expenses, pay the balance to A. B., vests the legal 
estate in them, because to pay taxes and repairs, they must 
have an interest in the premises; Shepland v. Smith, 1 Bro. 
R. 75. So a devise to trustees and their heirs, in trust to 
take and receive the rents and profits, and apply the same for 
the subsistence and maintenance of testator’s son during his 
life, gave to the son but a trust; Silvester v. Wilson, 2 Term 
R. 444. So where lands are given to trustees in trust to sell or 
mortgage, and subject thereto in trust for a third person, for 
otherwise it would not be in the power of the trustees to exe- 
cute the trust; and a devise in trust to pay several legacies and 
annuities, and then to pay the surplus rents into the proper 
hands of a married woman, Say & Scale vw. Jones, supra, or 
even to permit a married woman to receive such rents, Harton 
v. Harton, 7 Term R. 652, is a use executed in the trustees 
during the life of the woman. In the last case the reason given 
is, that otherwise the husband would be entitled to receive the 
profits, and so defeat the object of the devisor, Such also as 
already hinted, it has been established, is the effect of a trust to 
pay the rents to the first taker; Sympson v. Turner, 1 Eq. Ca. 
Abr. 383, n; Robinson v. Gray, 9 East 1; Leicester v. Biggs, 2 
Taunt. 109. It is true the last case settles that where both 
expressions fo pay unto and to permit and suffer are used, the 
construction will be governed by the phrase last employed. 
The trust there being to pay unto or to permit and suffer A. to 
receive the rents, it was held the last words carried the legal 
estate to A. But it is conceived that wherever in such a case 
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an option is given in express terms to the trustee, the effect 
would be different. In the case at bar, the trust in part is to 
receive the rents and profits, and pay them over from time to 
time to the grantor, or at the discretion of the trustee, to per- 
mit and suffer the former to receive the same, or to occupy and 
enjoy the land. This, as making the trustee an agent in the 
application of the rents, and vesting him with a discretionary 
power in respect to them, carries with it the legal estate without 
more. But in addition to this, the defendant by the terms of 
the deed, is to let and lease the real estate from time to time, 
and collect the rents, and may with the consent of the grantor, 
sell and convey either in absolute fee simple or by way of mort- 
gage, any part of the real estate free and discharged of the 
trust, and invest the proceeds in other lands or in loans as he 
shall deem most expedient, ou the same trusts ; and may in his 
discretion, as he may think proper and necessary, apply any 
portion of the real estate to the support and maintenance of the 
grantor and his family, during the continuance of the trust. 
The exercise of these powers as necessary to give effect to the 
trust, requires the legal estate to be in the trustee, and the law 
therefore confers it upon him. But the legal estate is considered 
as so vested only so long as the exigencies of the trust require 
it, and no longer. As soon therefore as the trusts are satisfied, 
the legal estate is transferred to the persons beneficially inte- 
rested, for the general rule is, that trustees take exactly that 
quantity of interest which the purposes of the trust require. If 
this be no greater than an estate for the life of the first benefi- 
ciary, it will be determined by his death, though the instrument 
creating it limit it to them and their heirs. In such case they 
have but an estate pur aufer vie, and the second use limited to 
the heirs, is executed by the statute in the persons entitled to 
take by virtue thereof. Thus in the case of Say & Scale v. 
Jones, already cited, 3 Bro. Par. Cas. 458, lands were devised 
to trustees and their heirs in trust to pay rents to a married 
woman, and after her decease, that the trustees should stand 
seized to the use of the heirs of her body. It was decreed that 
this was a use executed in the trustees during the life of the 
married woman, but that after her decease the legal estate 
vested in the heirs of her body as purchasers; and see Doe d. 
Hallen v. Iron Mongers, 3 East 533; Robinson v. Grey, 9 East 
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1; Venables v. Morris, 7 T. R. 342, 437; Blaken v. Maycombe, 
1 New. R. 25; Curtis v. Price, 12 Ves. 89; Silvester v. Wilson, 
2 T. R. 444; Fearne on Rem. 52 et seq.; and therefore, these 
different interests could not unite so as to create an estate tail, 
by operation of law, in the ancestor. The same is the result in 
the case now under consideration. During the life of Nathaniel 
D. Crosby, the legal estate in the land conveyed on uses was in 
the trustee, leaving but an equitable interest in the former. But 
as the objects of the trust could not be extended beyond the life 
of Nathaniel, the trustee, notwithstanding the limitation to him 
and his heirs, had but an estate pur aufer vie, and the limita- 
tion to the heirs of Nathaniel on his death became a use executed 
in them, and so the two limitations did not unite to give 
Nathaniel an estate in fee. The words, right heirs or heirs in 
this deed, are therefore, to be taken as words of purchase, and 
descriptive of the persons entitled to the remainder after the 
determination of the life estate ; and the second question in the 
cause is, who in the events which have happened are these 
persons? In England and wherever the common law rules of 
descent prevail, there would be no difficulty in answering this 
question. Robert P. Crosby, as eldest brother of the deceased, 
is his heir according to the course of that law, and as such sole 
tenant of the fee. It was accordingly insisted for him on the 
argument, that under the terms of this deed, he was entitled to 
assume this relation to the land in question, and thus exclude 
the pretensions of the other claimants who have appeared before 
us. Whether this position be well or ill founded, depends upon 
the meaning of the words “right heir and heirs of the said Na- 
thaniel D. Crosby,’ as used in the deed, and this involves the 
right construction of that instrument. 

A leading canon in the construction of deeds, is that it 
be as near the minds and apparent intents of the parties 
as the rules of law will admit. For the maxim is, verba 
intentioni debent inservire. 1 Shep. Touch. 86; Pr. Willes 
c. j.. in Parkhurst ». Smith, Willes Rep. 332. And there- 
fore, the construction must be reasonable and agreeable to 
common understanding; 1 Bulst. 175; Hob. 304. Subservient 
to this is the rule, that the same meaning should be assigned 
to the language of a deed that it bears in the country where 
it is executed, and is to operate. Of the intentions of the 
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parties to this deed in using the language I have quoted, there 
can be little question. That they had in view our system of 
descents of land, as established in its main features by statute for 
many years before the execution of this deed, a principal trait 
of which is the destruction of the right of primogeniture, and 
the equal] distribution of the real estates of intestates, I have no 
doubt. I think so, because in popular accceptation, the term 
heirs in Pennsylvania, is descriptive of those who by force of 
our acts of assembly, may inherit the real estate of an intestate 
person, as opposed to the common law idea of heir. In all 
deeds conveying land here, it is used in this sense, except where 
specially provided against, and in this sense it operates. The 
intention of the grantor then, was that on failure of an appoint- 
ment by will, the estate should go to those pointed out by our 
statute law as heirs, and not solely to him whom the common 
law would serve as heir. This intent ought to be executed, 
unless there be some paramount rule operating to defeat it. 
One of these rules is, that technical words in a deed must be 
technically accepted. ‘This is a positive law of construction 
which will override any supposed adverse intent; and this is 
the ground on which Robert P. Crosby founds the allegation of 
an exclusive title in himself. It is insisted for him, that what- 
ever may be its vulgar meaning with us, the words “right heir 
or heirs” used in a deed, designatio persone, are terms of art, 
which unconnected with explanatory words, must be taken as 
descriptive of the common law heir, and none other. If this be 
so, he must prevail. But if the legal signification of these 
words in this state be, as I think it is, in accordance with the 
sense in which they are generally received, a very different 
effect must be given to the limitations contained in the convey- 
ance under consideration. An heir is one on whom the law 
casts the estate by descent immediately on the death of the 
ancestor. This is his technical description. Upon whomsoever 
the law for the time being casts the inheritance, is in Jegal par- 
Jance heir, and if these be more than one, they are co-heirs, as 
in the case of coparceners and heirs in gavelkind in England. 
The signification attached to this word even by the common 
law, has not always been the same. It is said that by this law, 
at the conquest, children inherited alike, male and female; 12 
Mod. R. 623; Clement v. Sandamon, 6 Mod. R. 120. The 
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Britons and Saxons divided the lands equally, and Blackstone 
mentions, 2 Com. 215, that even the feudists did so originally. 
By the laws of Henry the first, Selden de suce. ¢. 5, cited in 2 
Bl. Com. 214, the eldest son had the capital fee or principal 
feud of his father’s possessions, but was entitled to no other 
pre-eminence, and so late as Glanville in the reign of Henry 
second, socage fees were partible among all the male children. 

At the settlement of Pennsylvania, William Penn and his fol- 
lowers brought with them the English common law, including 
its canons of descent. But these were very soon departed from. 
So early as the year 1683, it was enacted by the 110th law, 
“that the estate of an intestate shall go to his wife, his child or 
children; and if he leave no wife, child or children, it shall go 
to his brothers and sisters, if any be, or to the children of such 
brothers and sisters, and in case no such be, one half shall go to 
the parents and the next of kin: and for want of parents one 
half shall go to the governor, and the other half to the public.” 
In the next year (1684) the 172d law provided, that one-third 
of the lands and tenements of an intestate should go to the wife 
during life, the remainder together with the other two-thirds of 
the estate to the children, the eldest son having a double part or 
share; and in default of children, the one moiety to the wife 
during life, and the remainder to the husband’s next of kin; and 
in default of wife and children, then to brothers and sisters, and 
the children of such brothers and sisters ; and for want of these, 
one half to the parents, and one half to the governor. This 
policy of distribution among all the lineals and collaterals in 
succession, thus engrafted on our system in the early infancy of 
the province, has been continued with slight modifications, 
down to the present day, and is here as firmly established as a 
mode of inheritance, as are the common law canons of descent 
in England. Its introduction followed so soon on the settle- 
ment of the colony, that it may be said the right of primogeni- 
ture never was recognised here, except as to the double share, 
but in special cases not provided for by the acts of assembly ; 
and now by the last general law on the subject, perfecting the 
system and carrying out its original policy, it is declared to be 
the true intent and meaning of the act, that the heir at common 
law shall not take in any case to the exclusion of other heirs 
and kindred standing in the same degree of consanguinity with 
him to the intestate. Sec. 11 of act of 8 April, 1833, 


a 2 


a ee a 


ae 


oe eee. 






mm eee ee 














204 Common Pleas of Delaware County. 


May we not say then, with truth, that here the word heir, 
imports a different technical meaning from that it conveys in 
England? That our judges have thought so, is evident from 
their authoritative expressions in decided cases. In Ruston v. Rus- 
ton, 2 Yeates 54, decided in 1796, where the question was made 
whether a proviso in a devise of land by a will dated in 1784, 
to the eldest son, directing the payment of a sum of money by 
him, was a condition, it was argued it could not be so, for the 
heir at law only can enter for the condition broken, which heir 
the defendant himself is, as eldest son. To this it was answered 
that, in Pennsylvania, all the children are heirs at law of the 
father, and with this c.j. M’Kean agreed. He said the defend- 
ant could not be considered in this case, as heir at law in Penn- 
sylvania, where, if at that time a person had died intestate, 
leaving divers children, his real estate would have descended to 
all his children equally, the eldest son having only a double 
portion or share, and, therefore, the devise may even be consi- 
dered as a condition. 

In French v. M’Ilhenny, 2 Bin. 20, decided in 1809, c.j. 
Tilghman said: “In England the eldest son is heir, but here the 
law is more equitable, and all the children together are consi- 
dered as heirs.”’ 

The same language, in effect, is held in more recent cases. 
Thus in Hart v. Gregg, 10 W. 190, it is observed by Sergeant j., 
in the point of the case, “Children taking by descent, under our 
laws as statutory heirs, though they hold as tenants in common, 
yet are in many respects in the nature of coparceners, and they 
take like coparceners, by one and the same title.” In the sub- 
sequent case of Watson v. Gregg, id. 289, in which the same judge 
delivered the opinion of the court, it was held that, dike parceners, 
all the children of an intestate, are considered, in Pennsylvania, 
as co-heirs, and therefore, the entry of one upon the land des- 
cended, enured for the benefit of all. 

Other like cases might be cited, but these are sufficient to 
show the uniform technical meaning assigned by the profession 
in this state, to the word heirs, whether used as a word of pur- 
chase or limitation, to he in accordance with our improved 
system of descents. Indeed were it not so, our legal nomen- 
clature would be defective in this particular, as undescriptive of 
the class of persons upon whom our law casts the estate by 
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descent, more especially since the act of 1833 has obliterated 
the English distinction between the common law heir and other 
kindred, standing in the same degree of consanguinity to the 
decedent. I am therefore of opinion, that the words right heir 
or heirs in the deed in question, extend to and embrace all the 
co-heirs designated by our statute. It follows that the claim 
set up by Robert P. Crosby to the whole of the land limited in 
remainder as heir at common law, must be disallowed, and that 
his sisters take with him as co-heirs and tenants in common, 
equal purparts. 

But under existing circumstances, is the widow Mary 
Crosby, or mother Sarah Ann Robinson, also entitled to 
claim an interest in this estate, apart from any right which the 
former may have to her common law dower? The question is 
not what would have been their respective rights had Natha- 
niel D. Crosby died intestate seized of the premises in fee, but 
whether under the conveyance made, they can be considered as 
heirs of the grantor at the time of his death. To constitute an 
heir at common law, there must be inheritable blood. Perhaps 
under our system this is not always necessary, but at least an 
heir must be one who succeeds to the inheritance. If he take 
no interest in the inheritance, though he may be entitled to an 
estate of freehold in the land descended, he comes not within 
the description of heir. Thus a tenant in dower or by the 
curtesy, though the law gives them estates of freehold on the 
death of the tenant in fee or tail, are not in any sense his heirs. 
Nor can the widow or mother of a deceased person claim to be 
so considered, except perhaps in reference to the estates cast 
upon them in the case of the mother on failure of brothers and 
sisters of the whole blood and their descendants, and in that of 
the widow in default of known kindred, a state of things which 
has no existence here. 

Except in these particular instances, the interest taken by 
these relations in realty descended, is confined under our system 
to life estates, the remainder descending to and vesting in the 
heirs in the meantime. Nay, the widow takes even less than 
this, for she is not entitled under the intestate laws to have any 
portion of the land, but only the annual interest of a sum of 
money ascertained by a pecuniary valuation of the land. A 
brief review of our legislation on this subject, will be illustra- 
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tive of our legal policy, and may serve to shed light on the 
question under consideration. The act of 1683, the first effort 
of legislation regulating the descent of intestates’ estates, distri- 
buted the inheritance equally between the wife and child or 
children, and gave one half to the parents after the failure of 
these, and brothers and sisters, and their children. But in the 
succeeding year (1684), the provision in favour of the wife was 
altered, the statute of that year giving her only one-third of the 
land during life. This continued to be the law until 1705, 
when it was enacted, that the real estate of an intestate should 
be divided between his widow and children, or the survivors of 
them, they to inerit and make partition as tenants in common 
can do. If no children or their descendants, then the widow to 
inherit one moiety of the lands, and the other moiety to the 
intestate’s next heir according to the course of the common law. 
If no widow or child, or their descendants, then the land to 
descend to the intestate’s heir at law, “according to the course 
aforesaid.”” This act it will be perceived, excluded the intes- 
tate’s parents from all interest in his lands, while it gave to his 
widow an estate of inheritance. But it contained a proviso 
which it is conceived, restrained her estate of inheritance to 
unimproved and uncultivated lands, to wit: that nothing in the 
act should give any widow a claim to any part. of lands or 
tenements for her dower or thirds, as yielded yearly rents or 
profits, whereof her husband died seized, for any longer term 
than the term of her natural life, which dower she was to hold as 
tenants in dower do in England; and in the year 1764 it was 
provided by a supplemental act, that the purparts of real estate 
given by the act of 1705, to the widow, should be understood 
to be estates for her life and not otherwise. These provisions 
in favour of the widow were repeated by the act of 19th April, 
1794, repealing all prior laws in pari materia ; and it was 
added, that the share allotted to the widow should be in lieu of 
her common law dower. The same act gave to the mother of 
the intestate, if there was neither widow, lawful issue, or their 
descendants, nor father, a life estate in his lands, except where 
they came ex parte paterna; and the act of 4th April, 1797, 
conferred on her a fee simple, subject to the same exception 
where there was no widow or lawful issue, father, brother, 
sister, or their descendants of full blood. By the act of 7th 
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April, 1807, in case of partition among an intestate’s children 
or representatives, or adjudication to them of his real estate, the 
widow’s interest is to remain charged on the premises as a lien, 
of which she is to receive the annual usance. 

From this review, it will be perceived that in the case of 
widow, ever since the act of 1764, and in the case of the mother 
from the commencement of the system, no larger interest is 
given by these several statutes to either, than for life, except on 
failure of brothers and sisters of full blood, and their descend- 
ants, when a fee is given to the mother. It is almost superflu- 
ous to ask in what character they took these interests for life? 
But a decided case or two in the supreme court answers the 
question so fully, that I shall take leave even at the risk of com- 
mitting a supererogation, to refer to them. And first, in the 
case of the widow. In Pringle v. Gow, 5 S. & R. 536, decided 
in 1820, the widow joined with the children of an intestate in 
an action of ejectment, to recover possession of the land of 
which he died seized. The question was whether she could 
properly be a party to such an action, and it was decided, that 
uuder our intestate acts she had neither seizin or possession of 
the land, and was neither a joint-tenant, coparcener, or tenant 
in common with the other heir or heirs, and consequently, could 
not maintain ejectment. In the latter case of Brown v. Adams, 
2 Wh. 189, decided in 1836, but which arose under the act of 
1794, it was held that the widow of a deceased tenant in com- 
mon might have action of dower, because she had no remedy 
under our intestate laws. Yet she could not maintain partition 
at common law, for she had never been deemed either a joint 
tenant, coparcener, tenant in common, nor to have the interest 
of such in the land; and Pringle v. Gow was cited, and its 
doctrine aflirmed. 

These decisions I conceive conclusively negative the wife’s 
pretensions as an heir, if indeed the authority of decided cases 
be necessary for the purpose, 

Now as to the mother. The seventh section of the act of 
1794, giving the mother a life estate in default of widow, issue 
and father, is conceived in the same terms as the fifth section, 
giving a similar estate to the father, except that the latter is 
preferred to the mother. Any decision therefore, ascertaining 
the character of the father’s estate under this act, is directly 
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applicable in the case of a mother similarly situated. That 
question was made in M’Comb vw. Dills, 5 S. & R. 304, 
where a father of an intestate who had died without issue, 
claimed to recover in ejectment his land as father and heir at 
law, by virtue of the 5th and 6th sections just quoted. It was 
determined that he took a life estate, and that the inherifance 
descended and vested as a remainder in the brothers and sisters 
of the deceased, at the same instant that the life estate passed 
tothe father. ‘This settles that the brothers and sisters in default 
of issue and their descendants, and not the father or mother of 
an intestate, are his heirs in legal parlance, and so indeed it has 
always been considered both by lawyer and layman. The act 
of 8th of April, 1833, which was the existing law at the death 
of Nathaniel, does not introduce any new principle which might 
influence the decision of this question. It is mainly in accord- 
ance with the act of 1794, in the particulars which have been 
under review, except that it gives a joint estate for life to the 
father and mother; and looking to the decisions construing the 
first statute, is much more explicit in its language and provisions. 
Thus, after giving interests for life to husband and wife, and 
father and mother, as in the prior acts, its sixth section which 
is the one applicable in this case, provides, that in default of 
issue, and subject to the estates and interests before given to the 
widow or surviving husband, father and mother of the intestate, 
if any, the real estate shall descend to and be distributed 
among the collateral heirs, among whom brothers and sisters 
and their children are named first in order of succession. 
This provision thus clearly and distinctly enacted, would I con- 
ceive, put an end to all controversy, if any before existed, on 
the subject of the nature of the interest taken by the widow and 
surviving parent. 

I have elaborated this branch of the argument perhaps more 
than was necessary, because in discussing the case, counsel on 
both sides seemed to take it for granted that if Robert was not 
admitted es common law heir, no distinction could be made 
between the validity of the respective claims of the brothers and 
sisters on the one hand, and those of the mother and widow on 
the other. I am satisfied, however, for the reasons given, that 
such a distinction does exist, and that though the surviving bro- 
thers and sisters of Nathaniel are his co-heirs, and as such take 
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a tenancy in common, neither his widow or mother can be so 
considered, and consequently have no interest in the land under 
the deed made to the defendant. The widow, the plaintiff in 
this cause, is entitled to have her common law estate of dower. 
But judgment cannot be rendered for her in this action, because 
Ist, it is not the proper form for the recovery and setting out 
this estate in severalty; and 2dly, it is not brought as has been 
shown, against the tenant of the fee. In an early part of this 
opinion I intimated that the bank stock transferred by the deed, 
must be distributed among the persons who should be found to 
be entitled to the realty. . If the words, “right heir or heirs’? 
could be construed in the sense of next of kin according to the 
statute, it might be different. But we cannot say that these 
words mean one set of claimants when applied to the real estate, 
and may be extended to embrace a different set when applied 
to the personalty; see Jackson v. Kelly, 2 Ves. Jr. 285. The 
beneficial interest in the latter, is therefore, also in the surviving 
brother ayd sisters, 

But no judgment can be rendered in favour of these, for they 
are not parties to the action. 

Judgment for the defendant. 


IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


JOHN FOLTZ ¥. EDWARD B. GRUBB AND CLEMENT B. GRUBB, 
TRADING, &C. UNDER THE FIRM OF E. & C, GRUBB. 


1. A rule of reference to R. K, and §S, three arbitrators, appointed according to law, 
was returned to the prothonotary’s office by R. F. and B. stating that they were 
arbitrators appointed by both parties, and that after having heard the parties, 
their proofs and allegations, they “do find no decision, and leave the case to a 
farther hearing.” It did not appear that F. and B. were appointed in the place 
of absent arbitrators, or in what manner, nor that the said R. F. and B. were 
sworn or affirined. Held i. That this was not an award: 2. That the court had 
authority to recommit the rule of reference to R. K. and S. the three arbitrators 
named in the rule: 3. That R. F. and B. had no jurisdiction: 4. That their return 
into the prothonotary’s office, or report, was a mere nullity, and that the order 
of court referring the rule back to R. K. and S. was but an order for them to 
proceed under their appointment according to law: and 5. That a rule of refer. 
ence is functus officio, when an award is duly made and returned, and not be- 
fore. 
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2. R. K. and S, having, on the rule of reference being recommitted to them, pro- 
ceeded without notice of the time and place to the defendants who did not at- 
tend, the hearing was held to be ex parte, and their award set aside. 


Rule to show cause why a supplemental award should not 
be struck off, and all other arbitration proceedings. 

Mr. Lightner and Mr. Parke for the motion, cited 4 Binn. 
486, Shaw v. Pierce ; Quigg v. Jackson, April T., 1838, No. 49, 
c.c. pleas of Lancaster county; Fry v. Wenger, January term, 
1840, No. 41, in the same court; 1 Binn. 43, Snyder’s Ll. wv. 
Hackman; 4 Yeates 336, Thompson xv. Waller; 38. & R. 133; 
4 Watts 63, Edward v. Edwards; 4 S. & R 81, Commonwealth 
v. Ross; ibid. 140, White «. Thompson; 2 Rawle 151, Sheets wv, 
Rudebaugh, 5 Whart. 307; act relating to reference and arbi- 
trations, sect. 16. 

Mr. N. Elimaker, on the other side, referred to several of the 
same authorities, as sustaining his views of the case. 

The following opinion of the ceurt will explain the proceed- 
ings of the arbitration, and show the grounds on which the 
motion was supported on the one hand, and assailed on the 
other. 

Hayes, president. On the application of the plaintiff, all 
matters in variance in this suit between the parties, were re- 
ferred, on the 27th of September, 1841, to Jacob Redsecker 
esquire, David Kolp, and John S. Sterrett, arbitrators appointed 
according to the act of assembly; who were to meet at the 
house of Abraham Greenawalt, innkeeper, in the borough of 
Elizabethtown, Lancaster county, on Wednesday the 20th day 
of October, 1841, at one o’clock in the afternoon of the said day. 
And they, or a majority of them (or such other persons as 
might be substituted in pursuance of the said act), were to 
make report of their determination into the prothonotary’s 
office, at Lancaster, within seven days after they agreed upon 
the same: the arbitrators receiving ten days’ previous notice of 
the time and place for their meeting. 

Subjoined to a certified copy of the rule, is the following 
return, which was filed in the prothonotary’s office on the 22d 
day of October, 1841, viz. 

“We the undersigned arbitrators appointed by said both par- 
ties, and after having heard the parties, their proofs and alle- 
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gations, do find no desition in the above case, and leave the 
case to a farther hearing. Witness our hands and seals, this 
20th day of October, A. D. 1841.” 

(Signed.) Jacon RepsEckER, [ Seal. ] 
Joun FisHer, [ Sead. ] 
Dantet Bormer, [ Seal.] 

On the 10th of November, a motion was made by Mr. N. 
Ellmaker, for the plaintiff, to reecommit the rule of reference to 
Jacob Redsecker, Daniel Kolp, and John 8, Sterrett, the arbi- 
trators originally chosen by the parties, the said arbitrators to 
meet on the day of at the house of Abraham 
Greenawalt in Elizabethtown, at two o’clock, P. M. This mo- 
tion was opposed by Mr. Lightner, on behalf of the defendants. 
The court after hearing the counsel, made an order, in the fol- 
lowing words. “And now, to wit, Nov. 13, 1841, it is ordered 
by the court, that the rule of arbitration above mentioned, be 
recommitted to the arbitrators above named, with directions to 
proceed therein, according to law, receiving ten days’ notice of 
the time and place appointed for their meeting.” 

«(N.) Mr. E. will fill up the blanks for the time of their 
meeting.’’ 

The order was annexed to the rule as follows: November 
15th, 1841, it is ordered by the court that the above rule of arbi- 
tration, be recommitted to Jacob Redsecker, David Kolp and 
John S. Sterrett, the arbitrators originally chosen by the parties, 
to proceed therein according to law, the said arbitratcrs to meet 
on Friday the tenth day of December next (1841), at the house 
of Abraham Greenawalt in the borough of Elizabethtown, at 
two o’clock in the afternoon: Witness my hand and seal of 
court at Lancaster, the fourteenth day of November, A. D. 
1841. 


Z. M’LEeNEGAN, Prothonotary. 


The report of the arbitrators is subjoined thereto, and is as 
follows, viz. 

“ We the referees above named having heard the plaintiff’s 
testimony and defendants not attended, and according to the 
evidence before us, find for the plaintiff the sum of one hun- 
and fifty-nine dollars and sixty-nine cents, with interest and 
costs of suit. Witness our hands and seals this tenth day of 
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December, one thousand eight hundred and forty-one; we 
having heen qualified according to law.” 
(Signed.) Jacos Repsecker, [Seal.] 
Davip Ko tp, | Seal: | 
Joun S. Srerrert, { Sead. ] 

This award was filed in the prothonotary’s office, December 
llth, 1841. 

On the 13th of December, a motion in writing, was submitted 
in the following words, viz. 

“ December 13, 1841, Messrs. Lightner and Parke, attorneys 
for defendants, reserving to the defendants the right of appeal, 
should it become necessary after this motion is determined by 
the court, move the court to strike off the supplemental award 
filed December 11th, 1841, and also all the other arbitration pro- 
ceedings had in this case, with costs, because it appears by the 
record of the award filed October 22, 1841, that Redsecker, 
Fisher and Bolmer, “arbitrators appointed by said both parties,” 
says the award, sat in the case and made an award, that they 
“do find no decision in the above case, and leave the case to a 
farther hearing;’’ because when application was made to the 
court to recommit the rule of reference to the original named 
arbitrators, defendant’s counsel objected, because it had been 
left to different arbitrators; and because the award made ended 
that rule of reference: because no notice was given to the de- 
fendants residing in the county, as the law directs in all cases 
and the special order of the court in this case commanding ten 
days’ notice, by reason of which illegality defendants were de- 
prived of an opportunity of attending, and the case was heard 
ex parte, as appears by the record; because it even does not 
appear, that this last supposed hearing was at the time or even 
place appointed by the order of the court; and because the 
award itself is irregular and not capable of being carried into 
effect, inasmuch as it “ finds $159 69 with interest,’’ without 
designating how much interest, or from “ what time it is to be 
calculated.”” 

On this motion, the rule to show cause was granted, which 
was argued on the 13th April, 1842. 

The first three objections stated in the motion, apply to the 
recommitment of the rule of reference; the last three, to the 
award filed on the 11th of December. To the former, it might 
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be sufficient to answer, that the matter was decided by this 
court in making the order of the 13th of November; but as the 
reasons for the order did not accompany it, it would doubtless 
be more satisfactory to mention them here, as explanatory of 
the grounds on which those objections are now overruled. 
Before I proceed to do this, I must remark, that in all the cases 
cited to show that the court could only recommit for the purpose 
of rectifying a clerical error or mere informality—without the 
consent of the parties—the subject matter was an award; in 
every instance, the arbitrators or referees had decided. The 
foundation of those cases, it is apprehended, is the general rule 
which is laid down as the doctrine both of the civil and Eng- 
lish law, that the arbitrator is a judge, from whose sentence 
there is no appeal, and that no other tribunal can inquire into 
the equity of his decision; Kyd on Awards 139. It is for this 
reason; that the court cannot correct even a clerical mistake, or 
informality apparent in the award; but will remand the same 
to the arbitrators, in order that they may rectify it. So where 
they have passed upon the merits of the controversy, the court 
will not send the award back to them, without the consent of 
both parties, because the party objecting has an interest in the 
judgment of the arbitrators as it stands, and the court will not 
presume that such judgment is erroneous. But these cases do 
not apply, either in spirit or letter, to the proceeding of the first 
set of arbitrators (if so they may be called), because they made 
no award. The paper which they signed and returned into the 
prothonotary’s office is not an award, though in the discussion 
it was treated as such by the defendant’s counsel, and is so 
termed in the reasons for their motion. An award is defined to 
be the judgment pronounced by an arbitrator or arbitrators, on 
the matter in dispute referred to them by the parties. But this, 
so far from being a judgment on the matter in dispute, was a 
mere notice to all concerned, that they did not decide that mat- 
ter, but left the case to a farther hearing; though to this simple 
announcement, they took the unnecessary pains of setting their 
hands and seals, Their language is—TZhat they do find no 
decision. What they intended by saying they left the case to a 
farther hearing, it were idle perhaps to inquire. Had they ex- 
pected to hear it farther themselves, they would not have 
returned the rule into the prothonotary’s office. It is very clear, 
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however, they did not consider that they were pronouncing a 
judgment, for they contemplated a farther hearing by some au- 
thority; and it is equally clear, that their report is in no possible 
sense a judgment, or an award, It is incapable of sustaining 
an execution, even for costs. It is, I might say, a professed 
nullity. 

The plaintiff’s motion on the 10th of November, was not to 
recommit this report, but to recommit the rule of reference. 
Recommit to whom? Why with obvious propriety, to Jacob 
Redsecker, David Kolp, and John §, Sterrett, the persons named 
in the rule, to whom all matters in variance between the par- 
ties in this suit, had been referred according to law. How John 
Fisher and Daniel Bolmer, became arbitrators in this case, does 
not appear. Nor does suijicient appear, to show that they had 
any authority. It does not appear, that David Kolp or John §, 
Sterrett, refused or neglected to attend, or that any vacancy had 
occurred: it does not appear, that John Fisher and Daniel Bol- 
mer were appointed in the place of absent arbitrators: it does 
not appear that any of the three self-styled arbitrators, who 
signed the paper of the 20th of October, 1841, was sworn or 
aflirmed. Non constat, that they had any jurisdiction in the 
case. The objection that the award, if recommitted, ought to 
have been referred back to those three arbitrators, is without 
reason; first, because they made no award, and, secondly, be- 
cause they had no authority to act. 

The court, on the motion to recommit, was not called upon 
to decide whether it were not better to strike off this rule of 
reference, so that the proceedings in arbitration might begin de 
novo, that course not being chosen by the mover, who in fact, 
objected to it in order to save costs. The court was simply to 
decide, whether they had the power to send the rule of refer- 
ence back to the arbitrators appointed under it, and whether 
they ought to send it back under the circumstances, or not. 

It was formerly considered, that the court in which the suit 
was brought, was restricted from all interference with the pro- 
ceedings of arbitrators, after their jurisdiction had attached. The 
single exception, was in case of corruption or misconduct. An 
appeal was deemed to have been the only remedy within the 
immediate contemplation of the legislature, though it was held 
that a writ of error would lie on an award, because it was to 
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have the eflect of a judgment; 4 S. & R. 135, Thompson v. 
White. So that when the jurisdiction was once vested in the 
arbitrators, the cause was held to be out of court; and an ap- 
peal or a writ of error was the remedy, accordingly as the mat- 
ter complained of in the proceedings of the arbitrators appeared 
on the record, or did not so appear. This was the authorized 
reading of the act of the 20th of March, 1810, “ regulating arbi- 
trators,”’ until the year 1828, when the supreme court reconsi- 
dered the decisions under this law, and came to the conclusion, 
that in all cases where that court could set aside an award 
wholly as void, or in part, as for cots given contrary to express 
law, the same power may be exercised by the court in which 
the cause was pending—that, in short, it would in almost every 
case, conduce to the better as well as more convenient adminis- 
tration of justice, that every court whose process is used to carry 
an award into effect, should exercise all the powers over that 
award, which the supreme court had exercised or could exercise, 
adding, that “if new cases occur, they must be decided as they 
occur and not anticipated.”? It is not for me to say, how this 
case in professing to change the practice only in relation to 
awards, has affected the principles upon which they are founded. 
It is certain, that the object was to give to the courts of common 
pleas and district courts, in addition to the power they possessed 
before, all the authority which the supreme court had over the 
proceedings of arbitrators; and, by that means, to abolish writs 
of error for the reversal of awards. 

In Thompson v. White, 4S. & R. 140, Tilghman ec. j. said, 
“The law prescribes the mode for entering the rule for arbitra- 
tion and appointing the arbitrators, and certain other things to 
be done by the arbitrators, before they proceed in the cause ; 
these things may be inquired of by the court in which the action 
was depending at the time the rule was entered, because where 
the jurisdiction is never vested in the arbitrators, the proceed- 
ings are void, and the jurisdiction of the court is not taken 
away.” ' 

The act of 1810 regulating arbitrations, and the more recent 
act of the 16th June, 1836, relating to reference and arbitrations, 
are clear and precise in their directions with respect to the 
appointment of arbitrators and their qualifications. To consti- 
tute the tribunal of arbitrators, all these important requisitions 
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must be complied with. The arbitrators must first be selected 
as the law prescribes, and they must be qualified by taking the 
requisite oath or affirmation before they can be invested with 
the jurisdiction of the cause, Where the jurisdiction is never 
vested in the arbitrators, their proceedings are void. In the 
present case, Jacob Redsecker, David Kolp, and John S. Sterrett, 
were duly appointed arbitrators, to meet on the 20th of October, 
1841. By the 18th section of the act of 1836: “If the whole 
number of arbitrators shall not attend on the day appointed for 
the meeting, the proceedings shall be as follows: 1. Proof shall 
be made that due notice of the time and place of meeting was 
given to the arbitrator or arbitrators absent; 2. If both parties 
be present, either in person or by their agents or attorneys, the 
place of the arbitrator or arbitrators absent may be supplied by 
the parties aforesaid, if they can agree upon suitable persons; 
3. If the parties shall be unable to agree, the arbitrator or arbi- 
trators present shall appoint a suitable person or persons to fill 
the vacancy.”’ 

In the case under consideration, Jacob Redsecker, one of the 
arbitrators appointed and named in the rule, and two persons 
not named therein, met together on the day appointed, and 
signed the paper before referred to, certifying that they came to 
no decision in the matter, &c. They called themselves arbitra- 
tors appointed by both parties ; but unless there was a vacancy, 
the parties had no right to appoint them under the rule; and 
there is nothing to show there was a vacancy. Again, if regu- 
larly appointed, they could not proceed until they were duly 
qualified; for by section 19, “When the whole number of the 
arbitrators shall be assembled, they shall be sworn or affirmed 
justly and equitably to try all matters in variance submitted to 
them.’”? Now these persons were neither sworn nor aflirmed, 
and for that reason were not invested with jurisdiction. Had 
they made an award, it would have been null and void. But 
they made none, as has been already proved. How Jacob 
Redsecker the first named arbitrator, instead of meeting and 
acting with David Kolp and John S. Sterrett, the other two, met 
and acted with two persons who were strangers to the rule, is 
not explained. 

The duty of arbitrators after being legally qualified, is pre- 
scribed in the 20th section as follows: As soon as the arbi- 
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trators shall have heard the evidence and allegations of the 
parties, they shall proceed to determine the matters in contro- 
versy submitted to them, and they shall make out their award,” 
&e. 

If arbitrators decline the determination of the controversy, 
and make no award, they decline the identical duty for which 
they are appointed, and leave the rule of reference unexecuted. 
Compulsory arbitration is a mode of administering justice pro- 
vided by our laws. The rule of reference is the process devised 
for the initiation and conduct of the proceeding, the rule being 
entered in the first instance in the prothonotary’s office, and 
certified copies being issued to the party to enable him to give 
the requisite notices to the opposite party, and to the arbitrators. 
This rule is entered of record; its existence is not limited by 
days, or weeks, or months, but by the accomplishment of its 
object, which is an award of the arbitrators determining the 
matters in dispute. The certified copy of the record placed in 
the hands of the arbitrators, is notice to them of their appoint- 
ment, and of the duty required. The duty itself results from 
their appointment, and is prescribed in the 20th section before 
quoted ; nor is it optional with any person appointed to act or 
not. On the contrary, if he refuse or neglect, he subjects him- 
self toa penalty. By the 37th section, “If any person appointed 
an arbitrator, and residing within the court, having received 
due notice of his appointment, shall fail to attend and take upon 
himself the duties of his appointment, unless prevented by sick- 
ness or other unavoidable cause, he shal! for every such default, 
forfeit and pay the sum of two dollars,” &c. The arbitrators 
can therefore acquit themselves of their duty only by taking the 
proper qualification, and then hearing and determining the 
matters in controversy. Their award is usually appended to 
the certified copy of their appointment, and returned therewith 
to the prothonotary to be filed of record. Should arbitrators 
duly appointed and qualified, after hearing the parties, &c., 
transmit the copy of the rule, with a return that they declined 
determining the matters in dispute, can there be a doubt that 
the court might order the rule to be recommitted to them—to 
proceed therein according to law—to do that which the law had 
provided for as a means of administering justice between man 
and man, which the law had enjoined upon them as the specific 
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duty of their appointment, under the sanction of a penalty for 
their default in neglecting or refusing to perform it? Who 
could be injured? Not the party upon whom the rule of refer- 
ence had been served; for the law has provided for an award, 
and given him a remedy by appeal, or motion to set it aside; 
not the arbitrators, for it would afiord them an opportunity of 
retrieving their fault, and discharging a duty of which the law 
allows no evasion. 

The technical objection that the rule of reference is dead as 
soon as the arbitrators return it into the prothonotary’s office, 
appears to me without foundation. ‘The original rule of refer- 
ence is filed of record, where it remains. Copies are issued as 
notices or as process, and the certified copy which the arbitra- 
tors usually return with their award, is but a copy of the record. 
The rule of reference becomes f/unctus officio, only when an 
award is duly made and returned. It is then executed, and not 
till then. 

Under the rule of reference in this case, we have seen that 
nothing was farther done than the appointment of arbitrators. 
Whether any of them except Mr, Redsecker had notice of their 
appointment or not, we are uninformed. All we know is, that 
Mr. Redsecker and two others not named, styling themselves 
arbitrators appointed by both parties, proceeded without being 
qualified to hear the parties, &c., and then returned the certified 
copy of the record with a memorandum, that they did not 
decide the case, and left it to a farther hearing. The rule of 
reference then remained unsatisfied. The requisitions of the 
law have not been complied with; and the certified copy of the 
record having been transmitted to the prothonotary by persons 
who (except Mr. Redsecker) are strangers to the rule, the court 
was asked to recommit the rule of reference to the same arbi- 
trators who were appointed, in order that they might meet at 
the place designated in the said rule, on a future day, to pro- 
ceed with the arbitration. In effect, all the court did was to 
order that the certified copy should be sent back, and that the 
legal notice of ten days should be given to the arbitrators of the 
time and place of their meeting; the rest was considered as 
required by law. The rule of reference being still operative by 
virtue of the act of assembly, the order of the court in question, 
was a mere direction to its own officer to send the certified copy 
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improperly returned to him, back to the arbitrators, that they 
might proceed under it according to law. How can the autho- 
rity of the court to do this be denied? ‘The power seems beyond 
a doubt; nor is the propriety of its exercise in this instance at 
all questionable. It was the privilege of the party entering the 
rule to have an award. By some mistake or mancuvre not 
explained, the certified copy of the rule got into other hands 
than those appointed as arbitrators, and it was brought back into 
the office with nothing done. But the party had still a right to 
a hearing and decision by the arbitrators appointed under the 
rule, and according to law: he therefore appealed to the court 
to direct that the certified copy of the record containing their 
appointment, should be recommitted to them. The court could 
aid him in the attainment of his right, without in any degree 
interfering with the action or deliberations of the arbitrators. 
And why it should not be done, I cannot perceive, it being due 
to his privilege, and due to the law itself. The first three rea- 
sons for striking off all the arbitration proceedings had in this 
case, are in my opinion insufficient. 

But the defendants have sustained their objections to the 
award, and principally for want of notice to them of the meet- 
ing of the arbitrators. The requisitions of the act on this point 
are to be found in the 16th section, and are as follows: “It 
shall be the duty of the party by whom the rule of reference 
shall have been entered, to procure from the prothonotary a 
certified copy of the record, containing the names of the arbitra- 
tors, and the time and place of their meeting, and to serve a 
copy of the same on each of the arbitrators, and also on the 
opposite party, if he reside within the city or county, and if 
not, upon his agent or attorney, giving at least ten days’ notice 
previous to the meeting.’”? No such notice was given, nor did 
the defendants attend ; the hearing was ex parte, and the award 
must therefore be set aside. There is nothing in the particular 
circumstances of the case to dispense with notice. The court 
did not mention it in their order, because the law required it, 
and because the arbitrators could not proceed according to law, 
as the order directed, without proof by the plaintiff (in case of 
the defendant’s absence), that due notice of the time and ime 
of meeting was given to them.—Sect. 17. 








=. <= 


220 Common Pleas of Crawford County. 


So far then as regards the award, the rule moved by the 
defendant’s counsel is made absolute: the award must be set 
aside with costs. 





COMMON PLEAS OF CRAWFORD COUNTY. 
(January, 1845. 
HASTINGS, SMITH & CO., USE OF JOHN MAHONEY V. CHRISTO- 
PHER QUIGLEY. 
1. In Pennsylvania, when a sheriff levies on personal property by virtue of a fieri 
facias, instead of removing the property he may take a bond from sureties for 


the delivery of it to him on a stipulated day for its sale, without losing the 
lien upon it. 


The facts of the case are stated in the opinion of the court. 

Cuvrcn, president. From the report of our auditor in this 
case, it appears, the plaintiff issued a fi. fu. against defend- 
ant, and by virtue of this writ the sheriff on the 30th of May, 
1844, levied upon defendant’s personal property, and instead 
of removing it, the sheriff took a bond conditioned for the 
delivery of the same to him at a subsequent day for sale, from 
Frederick Brown and Henry Quigley. The next day after, to 
wit, on the 31st of May, 1844, the same Frederick Brown and 
Henry Quigley, severally issued foreign attachments against 
the same Christopher Quigley, defendant in the fi. fa., and 
attached the property levied upon. On the 20th of July fol- 
lowing, the plaintiffs in the attachments—the bail to the sheriff 
for the property levied on—delivered it to the sheriff in pursu- 
ance of the condition of their bond; and he sold the same upon 
the fi. fu. The question now, is whether the plaintiff in the f. 
fa. is entitled to the money in preference to the attaching 
creditors, 

A fi. fa. issued and in the hands of the sheriff, and espe- 
cially if levied on personal property, creates a lien upon it, 
which will continue until such time as affords a reasonable 
opportunity to perfect a sale, unless the plaintiff by some act 
of actual or legal fraud, or in some other way deprives himself 
of his lien. A foreign attachment executed, also creates a lien 
upon the property attached to a similar extent; that is, the 
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attaching creditor obtains upon the property attached as great 
(but no greater) rights and interests in and to the property, 
as the defendant had at the time the attachment was exe- 
cuted; in other words, the property is subject to all prior liens 
suffered by the defendant. If the case now under considera- 
tion went no farther than this, no doubt could exist upon the 
question, for no one could refuse to the plaintiff, the execution 
creditor, a preference over the attaching creditors, for in addition 
to the fact that the levy was made and lien commenced before 
the attachment lien did, perhaps it might be claimed that by the 
levy the property came into the custody of the law, and was 
not therefore the property of defendant, so as to subject it to the 
attachment. The attaching creditors, however, contend that 
the taking of the bond by the sheriff for the delivery of the 
property levied on, extinguished the lien created by the levy. 
It is now nearly halfa century since our supreme court said, 
that it had never been the practice in Pennsylvania for the 
sheriff to remove goods levied on, provided the sheriff is secured 
for their delivery when demanded, and that in such case the 
lien had always been held to continue. And by farther refer- 
ence to the practice, it seems that none can tell when it was 
otherwise ; hence I am constrained to say the practice has been 
thus so long that the memory of man runneth not to the con- 
trary, and is therefore a part of our common law, that when 
the sheriff levies on personal property by virtue of a fi. fa., 
instead of removing the property, he may take a bond from 
sureties for the delivery of it to him, on a stipulated day for its 
sale, without losing the lien upon it. The practice is certainly 
universal, for the sheriff, in case the sureties deliver the pro- 
perty to him or he otherwise comes into possession of it, to 
proceed to sell it, by virtue of the writ under which he had 
levied. Did any one ever hear of the necessity of a new levy 
in such a case? The sheriff could not sell unless he had a lien; 
by our law he can sell, therefore he has either retained his iien 
all the time from the levy, or else, if suspended by the giving 
of the forthcoming bond, it is as certainly revived when it again 
comes into the sheriff’s hands. ‘The cases of Coxe v. M’Dou- 
gal, 2 Yeates 434, and Webster’s exrs. v. Wallis, ibid. 524, are 
authorities that the lien continues; and the only qualification to 
this is such as may be found in Hickman ». Caldwell, 4 Rawle 
19* 
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380, where it is said, “the test as to the lien of a levy on 
personal property, is the presence or absence of directions by 
plaintiff to the officer, to stay proceedings on it. In the case 
before us, there was no direction given by plaintiff, and no un- 
reasonable delay in the ollicer, and in the opinion of this court, 
the lien of the fi. fa. and the levy thereupon, continued until the 
sale, and must be preferred to that of the attachments. If the 
attachments created any lien at all, it was subject to that of the 
levy. The case of Snyder v. Beam, 1 Brown 366, is cited by 
the counsel for the attaching creditors as supporting the position 
they assume: that is a decision not binding upon us, and is 
only valuable because of the supposed learning of the tribunal 
which pronounced it. Besides, the question in that case was, 
as to the personal rights of the sheriff after taking the bond; 
here it is the rights of the plaintiffi—Azs lien. If the sheriff 
could lose his personal right to and over the property by his 
act, I think it is very clear he could not do any act without 
consent of plaintiff, which would destroy such a lien as the 
plaintiff had acquired by the levy. The case in 1 Wendell 365, 
fully sustains such a position. 

The conclusion to which the court has arrived in the view 
taken of this case, is clearly supported by that of Hogan v. 
Lucas, 10 Peters 400, and as it has not been cited in the argu- 
ment, I will briefly give the facts as reported. Hogan had 
issued a fi. fa. on a judgment he had obtained in the United 
States circuit court vy. Bynum, by virtue of which the marshal 
had levied on several slaves, then claimed by Lucas and in his 
possession ; previous to this, other judgment creditors of Bynum 
in state courts had issued fi. fas. and levied on the same slaves, 
and Lucas the claimant of them had given a bond to the sheriff 
making the levy, for the delivery of the slaves to him, if, on a 
trial, they should be found by law subject to those executions; 
and the slaves were then delivered back to the defendant, 
Bynum, by the officer. This proceeding was under a statute, 
but for our present purpose the same substantially as we have 
seen the law to be in Pennsylvania—the common law. The 
question then was, and so stated by the court, whether the 
slaves were not in the custody of the law, in consequence of the 
levy made by the sheriff, and hence not liable to the latter levy 
by the marshal. It was conceded that if the property had 
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remained in the custody of the sheriff, it could not have been 
levied on by the marshal subsequently, or even by the sheriff 
on an after execution, except subject to the former levy. But 
it was contended, as is here, that the bond, “forthcoming bond,’ 
was substituted for the property, and therefore it was released 
from the levy. The supreme court of the United States say, 
that the lien of the first levy continued, notwithstanding the 
bond given, which latter is not a substitute for the property. 
Why? Because its condition authorizes or requires the return 
of the property to the officer. The object in giving the bond is 
to insure the safekeeping and return of the property or levy to 
the sheriff. If it remained subject to other process in the 
interim, a subsequent levy would always produce a forfeiture of 
the bond. This the law would not suffer. The defeat of the 
condition of a legal obligation is never authorized by a law 
which at the same time requires a penalty for the failure. Such 
aresult would be a reproach to any law, a maxim of which is, 
injury to no man, and never producing injustice. When the 
bond is given, the custody of the property is in the bail, a sub- 
stitute for the sheriff; still in the custody of the law, and beyond 
the reach of other executions or process, as much as in the hands 
of the sheriff. That court also cites with approbation a case in 
3 Munf. 417, deciding that the lien by virtue of a writ of fi. fa. 
and levy on defendant’s property, is not released by his giving a 
forthcoming bond, but continues at least until the bond is for- 
feited. In that case, the defeudant’s property was levied upon 
by the sheriff, and was suffered to remain in defendant’s hands 
on his giving bond for the delivery of it to the sheriff on the 
day of sale; but before the day of sale, defendant delivered 
the goods on another execution, and the question was the same 
as in this case, did the forthcoming bond release the lien of the 
first execution ; and it was determined it did not. Thus adopt- 
ing the language and views, as we have, of the highest judicial 
tribunal known to our laws, we are of opinion that upon the case 
before us, the lien of the fi. fa. and levy remained, and must be 
preferred to the attachments, and the execution creditor is en- 
titled to the money in court in satisfaction of his claim, and 
Decree accordingly. 
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COMMON PLEAS OF LANCASTER COUNTY. 
[Feb. 3, 1845. 
ARTHUR TAPPAN & CO. v. COLUMBIA BANK AND BRIDGE COM- 
PANY. 

1. The charges for attendance of the witnesses before a commissioner, and the rea- 
sonable charges of the latter for swearing the witnesses and reducing their testi- 
mony to writing, are chargeable as costs against the party condemned in the 
action. 


In this case, the plaintiff has recovered a judgment for debt 
and costs, and the question is, can he be allowed to include in 
his bill of costs the reasonable expenses of executing a commis- 
sion to take the testimony of witnesses residing out of the state. 
The statute of Glocester gives the plaintiff in cases where he 
recovers damages, “ /es costages de son briefe purchase,’’—(the 
costs of his writ purchased.) But in 2d Inst. 288, the construc- 
tion of these words is shown to extend to “ ail the legal costs 
of the suit, but not to the costs and expenses of his trave/ and 
loss of time.’? As early as 1788, the Philadelphia common 
pleas allowed, in a bill of costs, the charges for swearing wit- 
nesses, and for their attendance before the commissioners, Lynch 
v. Wood, 1 Dal. 310, but disallowed those for agency and 
travel. This decision was in accordance with the original con- 
struction given to the statute of Glocester, as stated in 2 Inst. 
288. On the 2d March, 1807, the supreme court adopted a 
rule, “ that the expenses of executing such a commission shall 
be allowed in the bill of costs, provided it shall appear to the 
court that the persons examined were material witnesses—but 
no greater sum than five pounds will be allowed in any case.” 
In April, 1811, the same rule was adopted in the common 
pleas of York county—the same rule was adopted in the 7th 
judicial district, composed of the counties of Delaware, Chester, 
Bucks and Montgomery. And on the 23d of April, 1811, the 
same rule was adopted in the common pleas of Lancaster 
county ; with this difference, that the different courts of common 
pleas did not adopt the limit of five pounds contained in the 
rule of the supreme court. 

The case of Murphy v. Lloyd, 3 Wh. 356, was a case where 
the party claimed the expenses of office copies of his own title. 











Tappan et al. v. Columbia Bank and Bridge Co. 225 


These were properly rejected ; although the reason for the de- 
cision was not given, it is presumed that a party would be in 
possession of the originals of his own title, and therefore ought 
not to put his adversary to the expense of office copies. The 
case of M’Williams v. Hopkins, 1 Wh. 276, is a decision that 
the costs of a bill to perpetuate testimony cannot be allowed, 
because it is a distinct: proceeding, not necessarily in the suit 
tried, but to be used in any suit in which the same title comes 
in question. These are not properly the costs of any particular 
suit, and are therefore not chargeable in any suit. The reason 
assigned shows that if these costs had accrued in the suit which 
had been tried, and in which the costs were claimed, they 
wouid have been allowed. It is a decision in favour of the 
allowance of the expenses of a commission, because those are 
expenses properly and necessarily accruing in the cause. A 
commission to take testimony is never a distinct proceeding, 
but is always a proceeding incidentally necessary for the deter- 
mination of some cause pending, and the costs of it properly 
chargeable to that cause. 

The act of 1814, and the act of 1821, have no application to 
the present question, except so far as they limit the fees of the 
prothonotary for issuing the commission and entering the 
return thereof. The 26th section of the act of 1814, re-enacted 
by the act of 1821, was intended to prevent “officers”? from 
charging illegal fees; and does not prevent the party from 
charging his adversary the actual costs which have been neces- 
sarily incurred in establishing a just demand, and which have 
been occasioned by the unjust and vexatious resistance of the 
party finally condemned in the action. 

Let the expenses of executing the commission be allowed— 
that is, the charges for attendance of the witnesses before the 
commissioners, and the reasonable charges of the latter, for 
swearing the witnesses and reducing their testimony to writing, 
in executing the duty assigned them by the court. 
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IN THE COURT OF COMMON PLEAS OF PHILA- 
DELPHIA COUNTY. 
[January 25, 1845, 
SIMONS U. WHARTENABY. 


1. Fees due a juror are not the subject of an attachment in execution under the 
35th sect. of the act of 16th June, 1836. 


Parsons J.: This case comes before us on a motion to quash 
an attachment issued on a judgment in favour of the plaintiff, 
recovered by him before an alderman against the defendant, a 
transcript of which was filed in this court. 

By the attachment clause in the execution, the sheriff is 
directed to attach a debt or money due by the county commis- 
sioners to the defendant. 

The facts as admitted on the argument are these: The 
defendant had served for one term as a juror in the district 
court for the city and county. After the end of the term, when 
he was entitled to receive from the county commissioners an 
order upon the county treasurer for his fees as such juror, this 
attachment was issued for the purpose of seizing the sum the 
defendant is entitled to receive for his services asa juror. And 
the simple question is, can this attachment be sustained? 

The counsel for the plaintiff contends that it can be levied on 
the money thus due, under the provisions of the 35th section of 
the act of the 16th June, 1836, entitled “an act relating to exe- 
cutions,’’? which authorizes a plaintiff in case a debt is due to 
the defendant, to attach the money in the hands of a debtor, as 
in cases of foreign attachment, whether owing by an individual 
or corporation; and if the wages required to be paid by the 
county to an individual for his services as a juror, is the subject 
of a foreign attachment, or embraced in the section above men- 
tioned, then we are bound to sustain this proceeding, however 
inconvenient and troublesome it may be to the officers of the 
county ; and I can foresee many embarrassments which will be 
thrown around the county officers if such is decided to be the 
law, and a derangement of the vouchers of those officers must 
inevitably be the consequence. 

While a juror is performing his daily service in this court, the 
sheriff keeps an account of the number of days which he serves. 
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At the close of the term he makes out a certificate stating the 
days each juror has attended, which is presented to the presid- 
ing judge for his approval; when that is obtained, it is attested 
by the clerk, and then sent to the county commissioners, who 
draw their warrant on the treasurer for the fees of each juror. 
Now if the sum which he is entitled to receive can be attached 
by the service of process on the county commissioners, how are 
the accounts of the various officers to be kept? The certi- 
ficate from the court is the authority for the commissioners 
to draw their order on the treasurer; this order is his authority 
for the payment of the money. On his settlement before 
the county auditors, he presents the order from the com- 
missioners as a voucher for the payment of the money, and in 
a settlement of the accounts of the county commissioners, the 
certificate from the court is presented for their voucher em- 
powering them to draw for the money. But if this attachment 
is sustained, their order will not be in the name of the juror, 
What then will they have to show? Surely nothing would be 
received but a certified copy of the record of the proceedings of 
the court in the attachment. Did the legislature ever intend 
that those public officers should subject the county to the 
expense of employing counsel to go through with all the pro- 
ceedings in court, requisite in a foreign attachment, or an attach- 
ment by execution process, and then pay for the copies of 
records as vouchers, in relation to the thousands of jury fees 
that the county must pay to jurors in the various courts in this 
city and county, who are annually summoned to act in that 
capacity? If they did, the expenses of the county may be 
greatly increased. But the confusion does not stop here. In 
the court of quarter sessions a panel of jurors are sometimes 
compelled to serve for nearly eight weeks. A man may be one 
of them who is indebted in various small sums of money. At 
the end of each week his fees are six dollars. One creditor may 
attach the fees due at the close of one week, another at the ter- 
minatiou of the second week, and so on to the end of the term, 
so that by the time the commissioners receive the certificate 
from the court, they may have eight separate attachments served 
upon them issued by different plaintiffs. Nor would their trou- 
ble even then cease. A juror might have served two weeks 
before the supreme court; an attachment issues from the com- 
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mon pleas and served on the commissioners; the wages of the 
juror are stopped, and he does not get his order for the money ; 
he would probably apply to that tribunal for a mandamus upon 
the county commissioners, commanding them to pay his jury 
fees. Must those oilicers be compelled to defend every assault 
that might be made upon them purely for the purpose of 
enabling some merciless creditor to collect the trifling sum of 
ten or fifteen dollars due by an unfortunate man who has been 
compelled to leave his daily avocations to serve the public? In 
my opinion the act should be very clear in its terms, that would 
warrant any court in deciding it to be the law, when such great 
confusion must arise in county affairs. 

Are a juror’s wages the subject of a foreign attachment, or 
can they be attached under the section of the law above referred 
to, before an order is drawn for their payment? Is this a debt 
due to the defendant in the execution within the meaning of this 
law? In my opinion it is not. The right for an individual to 
receive anything for his services as a juror is derived from a 
statute. He does not get it by virtue of any contract express 
or implied, with any individual or corporation. 

The act of the 22d February, 1821, entitled “an act establishing 
a fee bill,’’ has this provision: «The fees to be paid the jurors 
shall be as follows: each day’s attendance at court, whether as 
grand or petit juror, one dollar to be paid by the county.” It 
is difficult to cali this a debt due by the county. If a juror’s 
wages are the subject of attachment, then the salary due to 
every public oflicer, executive, judicial, legislative or ministerial, 
might be attached. Every disbursing officer of the state or a 
couuty would be liable to have money which he held in his 
custody, for the purpose of carrying on the machinery of gov- 
ernment, or for the purpose of sustaining a county, liable to be 
seized by the creditors of the innumerable receivers of money 
from public treasuries, and the regulation of public accounts 
would be thrown into interminable confusion. 

Such in my opinion is not the law, and such is not the mean- 
ing of the act; nor did the legislature design that a construction 
attended with such difficulty should ever be put upon it. Iam 
not aware that this point has been directly decided by any court 
in the state, but I think principles in analogous cases have been 
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laid down by the highest tribunal in the commonwealth, suffi- 
ciently broad to embrace this. 

The case of Ross v. Clark, 1 Dallas 354, was a case where 
money had been paid to the prothonotary on a judgment; a 
foreign attachment was issued and laid upon the money in his 
hands. But the attachment was quashed. And the court 
remarked, that if proceedings of that kind were allowed, there 
would be no end to suits. 

In the case of Shewell v. Keen, 2 Wharton 338, it was held 
that a foreign attachment would not be sustained to attach a 
legacy in the hands of an executor. The court say that “a 
pecuniary legacy is not a debt.”” Although we know by sta- 
tute it is recoverable in a common !aw court, and for its recovery, 
an action of debt or assumpsit can be sustained. 

In delivering the opinion of the court in that case, judge Ser- 
geant remarks, “another circumstance of weight is, that an 
executor or administrator is to a certain extent an officer of the 
law, clothed with a trust to be performed under prescribed 
regulations. It would tend to distract and embarrass these 
officers, if in addition to the ordinary duties which the law im- 
poses, of themselves often multiplied, arduous and responsible, 
they were drawn into conflicts created by the interposition of 
creditors of legatees, and compelled to withhold payment of 
legacies without suit—to suspend indefinitely the settlement of 
estates—to attend perhaps to numerous rival attachments—to 
answer interrogatories on oath, and to be put to trouble and 
expense for the benefit of third persons, no way connected with 
the estate, nor with the duties of their trust.”” I think the rea- 
soning of the learned judge applies with increased force to a 
case like the present. If such are the consequences resulting 
from an attachment laid upon money in the hands of executors 
or administrators, who have charge only of the estate of a sir- 
gle individual, what must be the operation of a law so onerous, 
when applied to officers who have the charge of large sums 
which they are compelled to pay unto thousands of recipients, 
and clothed with a public trust, when nothing can discharge 
them from liability but the production of vouchers designated 
by law? This authority, it appears to me ought to be conclu- 
sive, when applied to the case now before us. 

But this is not all. In the case of Arbyn v. Bollman, 4 Watts 
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& Serg. 344, which was a foreign attachment issued against a 
justice of the peace, for the purpose of attaching money in his 
hands collected on a judgment rendered before him; a doubt is 
expressed, whether the attachment could be supported. True 
it is, that was not the point then directly before the court, but 
the same learned judge remarks, “It may be proper to add that 
considerable doubt exists, whether a justice of the peace who 
has collected money on judgments rendered before him, can be 
made a garnishee. It has been decided, that a prothonotary 
cannot be made a garnishee in respect of money which a party 
to a suit has paid into his hands on a rule of court, nor a sheriff 
in respect of money raised ona fieri facias. ‘There seems to be 
a strong analogy between these cases, and that of money col- 
lected by a magistrate.” 

I recollect while upon the bench in the 12th judicial district, 
an attachment was issued under this 35th section, and money 
was attached in the hands of a supervisor on the canal, which 
he held to pay a contractor who had performed labour upon 
the public works, and the court quashed it upon two grounds; 
first, that the money was due from the commonwealth to the 
contractor; and second, that the supervisor was a public officer, 
and could not be made a garnishee ; upon the authority of Ross 
v. Clark. Learned counsel were concerned in the cause, and they 
were urged by me to take a writ of error, but declined so 
doing. 

I think on principle as well as authority, this attachment 
cannot be sustained. In my opinion this is not a debt due to 
the defendant within the terms of the act of 1836, and that the 
county commissioners cannot be made garnishees in an attach- 
ment for the fees required by law to be paid to a juror for his 
services in court. Hence we order this attachment quashed. 

E. Coles Lambert, for plaintiff. MM. P. Young, for defendant. 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[January 25, 1845, 
MITCHELL UV. HARRIS, 

1. A judgment quod partitio fiat, the awarding of a writ of partition, and the return 
of a valuation of the lands whereof partition is demanded, and the refusal of the 
parties to take them at the valuation, and the decree of the court that the lands 
should be sold, is not a bar to another action brought by another tenant of the 


same land for the partition thereof. 


This was an action of partition brought by James Mitchell 
against Gebhard Harris and four other defendants, to have par- 
tition of certaiu premises, whereof one-fortieth belonged to the 
plaintiff. 

The defendant Harris, pleaded that at the March term of this 
court, in the year 1839, he impleaded a certain Rebecca Wilson 
with notice to one James Mitchell, committee of her person and 
estate, in a certain plea of partition of the very same identical 
premises in the plaintiff’s declaration mentioned, that such pro- 
ceedings were thereupon had—that it was adjudged by the court 
that partition of the premises should be made, and thereupon by 
acertain breve de partitlione facienda to make partition, the 
sherifl’s jury returned that just and equal partition could not be 
made without prejudice to or spoiling the whole, that a just 
and true valuation thereof was returned, and the court having 
approved of the finding and return, granted a rule on the 
defendant (the said Rebecca Wilson), to appear on that day 
and take or refuse to take the property at the valuation; and 
none of the parties agreeing to take the same, the court ordered 
and decreed that the premises should be sold by the sheriff, at 
public auction, after due notice, which said judgment and 
decree remained in full force and effect. That the said Re- 
becea Wilson was then seized in her own demesne as of fee, as 
tenant in common with him the said Gebhard Harris, of one 
undivided eighth part of the said premises, and that the said 
Rebecca Wilson being so seized, died intestate; whereupon, 
one undivided fortieth part of the same premises then and there 
descended to, vested in the said demandant. 

The plaintiff demurred generally to the second and third pleas 
of the defendant Harris, in which these facts were set forth. 
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Sharswood, in support of the demurrer: The former judgment 
and decree were interlocutory only, and they do not constitute a 
bar to this action. Act of the 11th of April, 1799 (Purd. Dig. 
830); Cro. Eliz. 635, 644; Metcalf v. Case, 11 Rep. 48; 4 Mass, 
613; Act of April, 1807 (Purd. Dig. 832); 1 Chitty’s Plead. 
454; Dyer 73, 92, 6; 1 Brownl. & Golds. 15 

Brightly, contra. A former recovery binds parties and 
privies ; Ferrer’s Case C. Rep. 7; Outram v. Morewood, 3 East. 
35; and can be pleaded in bar in partition, 16 Vin. Abr. 236; 
Gilb. C. P. 209; Moyle v. West, Dyer 92, d. 

The decree of sale in an action of partition in Pennsylva- 


g 


nia is the final judgment of the court; the subsequent proceed- 
ings are in the nature of an execution. The decree or order 
of sale is the last judicial act directed to be done by the court, 
where the property cannof be divided. Act of 11th April, 1799, 
sec. 2; 3 Cranch 283. If the decree of sale is not a final judg- 
ment, what is the final judgment in such a case? The case 
in 1 Brownl. 158, only decides that the pendency of a former 
action of partition can not be pleaded in abatement, which is 
also provided by our act of 7th April, 1807; it does not affect 
the principle established in Ferrer’s case. The inconvenience 
and mischief to which the opposite doctrine would lead, should 
be a strong argument against it. Ifa second recovery in parti- 
tion can be had by the defendant in the first action against the 
plaintiff, and the property should be sold under an order of sale 
on such judgment, what is there to prevent the plaintiff in the 
original action from taking out an order of sale, and reselling 
the property? In whom would the title then be vested in the 
purchaser, under the first or the second judgment? What 
would be the effect if the jury in the second action should return 
that they had divided the premises among the parties, and judg- 
ment thereon that the partition remain firm and stable forever, 
and afterwards the plaintiff in the first action shou!d cause the 
property to be sold under his decree—in whom would the title 
be in such an event? The confusion in which the records of 
the court and the titles of the parties might be involved by such 
a construction of the law, would be a conclusive argument 
against the plaintiff. 

The opinion of the court was delivered by 

JonesJ. Queof the questions raised by the pleadings in thiscase, 











Mitchell vy. Harris. 233 


is whether the heir of a tenant in common who takes by descent, 
can maintain an action of partition in this court against the 
surviving co-tenant. The question thus stated, appears to be 
settled by the case of Feather v. Stohmcker, 3 Penn. Rep. 
505. 

No question is raised by the pleadings touching the joinder 
of four other persons as defendants with the surviving co- 
tenant. By the declaration, it appears that they are entitled 
each to one-fortieth of the lands whereof partition is demanded. 
We may surmise that they are co-heirs with the demandant, of 
the deceased tenant in common, and that they take by descent, 
but this is not averred and they make no defence. 

The other question raised by the pleadings, is whether a judg- 
ment guod partitio fat—the awarding of a writ of partition, 
and the return of a valuation of the lands whereof partition is 
demanded, and the refusal of the parties to take them at the 
valuation, and a decree of the court that the lands should be 
sold, is a bar to another action brought by another tenant of the 
same lands for the partition thereof. 

The acts of assembly of this commonwealth alter the course 
of proceeding in this action as it is at the common law, where 
lands cannot be divided “ without prejudice to, or spoiling the 
whole.’ We cannot look therefore, to courts proceeding strictly 
according to the course of the common law for the effect of 
ihe proceedings in this case, subsequent to the awarding of the 
writ to make partition. 

But at the common law, the judgment quod partitio fiat, 
is interlocutory merely, and cannot be removed to a superior 
court by a writ of error. It has, however, the effect of a judg- 
ment so far. that the plaintiff cannot afterwards become nonsuit, 
and it would debar him from bringing another action for the 
partition of the same lands. It may be too, that if the plaintiff 
should allow a year and a day to elapse, before suing outa 
writ de partitione fucienda, he could not do so afterwards, 
Without a previous seé. fa. to revive it. Such at least is the rule 
in actions of account render, Bro, Accompt 37. 

It is a different question however, whether oue co-tenant can 
plead an action pending at his suit, in bar of an action brought 
by another co-tenant of the same lands, against him. Each 
tenant in cases of coparcenery has, by the common law, and in 
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cases of joint tenancy and tenancy in common, by statutes and 
acts of assembly, the same right, before any action of partition 
has been commenced, to sue a writ as any other; and upon prin- 
ciple, this right cannot be divested except by his own act, until 
it is divested by the final judgment of the court: otherwise one 
co-tenant may, by proceeding to judgment, quod partitio fiat, 
and neglecting to pursue his claim in due course farther, prevent 
a partition altogether, or at least unreasonably delay it. 

In Mill ve. Glenham, Brownlow 158, it was held, and we think 
rightly held, that it is no plea that the defendant has brought a 
writ of partition of the same lands, although there is a dictum 
of chief baron Gilbert to the contrary. Hist. C. B, 209. 

But it is said, that the decree of sale in this case, is in effect, the 
final judgment of the court; but it seems to us otherwise ;—that 
decree is in the nature of an interlocutory proceeding also, and 
does not alter the title to the lands. The title remains in all the 
tenants as it was, until divested by actual sale and the approval 
thereof by the court, and a conveyance by the sheriff under the 
control and direction of the court. 

If it were the practice of the courts, upon the return of sale, 
to adjudge the lands to the purchaser, that might indeed be con- 
sidered the final judgment, and the sheriff’s deed afterwards, 
might be considered in the nature of an execution of that judg- 
ment. Such a practice would perhaps be convenient, and 
might have the effect of enabling the parties, if aggrieved by the 
judgment of the court, to remove the record by a writ of error, 
before the title is actually divested. But we have no such prac- 
tice, and the proceedings therefore, must be considered in fieri 
and subject to the amendment and control of the court, until 
consummated by the acknowledgment of the sheriff’s deed in 
open court, according to the acts of assembly. The inconveni- 
ence suggested by the defendant’s counsel cannot occur; for 
upon the consummation of the proceedings in either action, it 
may be pleaded puis dar. contin, in bar of any farther pro- 
ceedings in the other. 

Upon the whole then, we are of the opinion that the second 
and third pleas pleaded in this case are insufficient in law, to 
bar the plaiutifl’s action. 

Judgment for the plaintiff on the demurrers. 
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[June Term, 1843, No. 333. 
JEREMIAH HOPPER, TO THE USE OF HENRY CROSKEY VU. SOLOMON 
S. WILLIAMS,} 


1. The depositions of a person lying in prison awaiting the decision of a criminal 
court upon a motion for a new trial, after conviction of a misdemeanor, may be 
taken under the rule of court in relation to ancient, infirm, and going witnesses. 


This was a motion to set aside a rule entered by the defend- 
ant, to take the deposition of Samuel H. Hutchinson, in the 
Moyamensing prison, before any alderman of the county of 
Philadelphia. 

Samuel H. Hutchinson had been found guilty on an indict- 
ment under the 2d section of the act passed April 12th, 1842, 
entitled “an act to abolish imprisonment for debt, and to punish 
fraudulent debtors,’ and was lying in prison awaiting the deci- 
sion of the court of quarter sessions, upon a motion for a new 
trial, ; 

St. George T. Campbell, for the motion. 

This case is not within the rule of court. The witness is 
neither “ancient,” “infirm,’’ nor “going.” 

Haly, contra. 

Per curiam. 

The case is within the spirit of the rule of court. The ques- 
tion of credibility may hereafter be made before the jury. 

Let the rule stand. 


[ PARTIES SAME AS THOSE TO THE ABOVE CAUSE. | 


1. The act of April 12th, 1842, to abolish imprisonment for debt, does not prevent 
an arrest in an action founded upon a fort, though it be a case in which the 
plaintiff might have waived the tort, and proceed as upon a contract. 

This was a rule to show cause of action and why the defend- 
ant should not be discharged on common bail. 

At the return of the rule the counsel for the plaintiff produced 
the following aflidavit : 

Jeremiah Hopper being duly affirmed, saith, before the 19th 


? For the report of this case and of the two following, we are indebted to one of 
our brethren, who took a note of the decisions at the time they were made,—Eps. 
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day of January, A. D. 1842, he was the holder of a promissory 
note drawn by T. W. L. Freeman to the order of and endorsed 
by him the said Jeremiah for five hundred dollars, which was 
not then at maturity, and being so the holder of the said note, 
he the said defendant then and there represented deceitfully 
and fraudulently to him the said Jeremiah Hopper, that if he 
would entrust him with the possession and contro] of the said 
note, he the said defendant would procure for him the money 
due thereon, and pay the same to him or return the said note to 
him; and the said Jeremiah farther saith, that the said represen- 
tations were false and fraudulent, and were then and there made 
by the said defendant with intent to defraud him and procure 
possession of the said note, and with design to keep the same 
or convert the same to his own use. And he farther saith, that 
trusting to the said representation, and that he the said defend- 
ant would well and faithfully return the said note to him or pay 
to him the proceeds thereof, he did place in the possession of the 
said defendant the said promissory note for the purpose and 
upon the trusts aforesaid. And the said plaintiff farther saith, 
that the said defendant never did intend to pay to him the pro- 
ceeds of said note, or to return the same to him, but that the 
allegations were false and made at the time with intent to induce 
the said plaintiff to deliver and place in his possession the said 
note, and with a view to defraud the said plaintiff of the pro- 
ceeds thereof or of the said note. And the plaintiff farther said, 
that the said defendant in pursuance thereof, and having ob- 
tained possession by means of the allegations aforesaid, has kept 
thence hitherto the said note or the proceeds thereof, and refuses 
to deliver the same to him the said Jeremiah although often 
requested, by means whereof he hath sustained damage in the 
sum of five hundred dollars, 

Haly, for the rule. 

The plaintiff cannot evade the provisions of the act of April 
12th, 1842, abolishing imprisonment for debt, by conceiving his 
action in ¢orf, when it is really founded upon contract, as 


appears by the affidavit. 

St. George 7. Campbell, contra. 

Per curiam. 

This action is not brought upon a contract, but to recover 
damages for a deceit and fraud, and is therefore, not within the 
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provision of the act referred to. A party may in many cases 
waive a dort and bring assumpsit, as the plaintiff might have 
done here ; declaring for money had and received to his use, if 
the note has been disposed of, and the proceeds actually received 
by the defendant. But it will not certainly be contended that 
he is obliged to adopt that course. He has his election, and that 
must decide our view of the case. 

Let the rule be made absolute. 


[June Term, 1840, 
ISAAC DUNTON & JAMES R. GEMMILL, COPARTNERS, UV. WILLIAM 
HALSTEAD.! 


a 


. One who goes to Washington duly commissioned to represent a state in con- 
gress is privileged from arrest, eundo, morando et redeundo, and though it be 
subsequently decided by congress that he is not entitled to a seat there, he is 
protected until he reaches home, if he return as soon as possible after such de- 
cision. 

2, Sickness or want of funds, are valid excuses for a failure to return immediately 
after such decision. 


3. Wherever the privilege of a party exists ewndo, it continues redeundo. 


This was a rule to show cause why the writ of capias ad 
respondendum therein issued, should not be quashed. From the 
statement of the case agreed upon by counsel, it appeared that 
the defendant on the 28th of November, 1839, went to Wash- 
ington, duly commissioned by the governor of New Jersey, to 
represent that state in congress, but his right to a seat being 
contested, the matter was referred to the committee on elec- 
tions. 

On the 28th of January, 1840, while the investigation was 
still in progress, the committee was directed by the house to 
report forthwith, which of the claimants had received the 
greatest number of votes; and having reported adversely to the 
defendant, the house resolved that his opponent should take his 
seat as a representative from New Jersey, while the investiga- 
tion continued. 

On the 16th of July, 1840, the committee reported finally 
against the defendant, and the house adopted the report. 


1 See ante, page 235, note. 
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The defendant was surprised by the result of the investiga- 
tion—had made no arrangements for leaving Washington—and 
being unprovided with funds, was obliged to await the action 
of the house upon a resolution to grant him the usual per diem 
allowance. ‘This was decided on the 21st of July, 1840, and 
on the 22d he left Washington for his residence in Trenton, N. 
J. On reaching Philadelphia, he was arrested under this writ. 

Serril/, for the rule. 

R. Rk. Smith, contra. The house alone can judge of mem- 
bership, and having decided that the defendant was not a 
member, he cannot have the privilege of one. Besides, his delay 
after the final report destroyed his privilege if he ever had it. 

Perrir, president. We have no doubt in this case. The 
defendant, on his way to Washington with the governor’s com- 
mission, was clearly privileged, and if so, his privilege as clearly 
continued until the final decision of the case on the 16th of 
July, 1840, and his return, had he returned immediately. Sub- 
sequently he remained in Washington five days; a delay, 
which if unexplained, might perhaps have deprived him of his 
privilege redeundo. But the absence of funds, and the ad- 
mitted object of his delay are suflicient to excuse it. It is a 
mistake to suppose that the privilege depends on the absolute 
right to a seat. The defendant’s privilege ewndo cannot be 
doubted, and wherever that exists it continues redeundo. 

Srroup J. My views are substantially the same with those 
just expressed. If the defendant had been sick during the five 
days he remained in Washington, the delay would not have 
deprived him of his privilege; and want of funds is an excuse 
no less valid. Our decision does not touch the question of his 
right to a seat. 

Jones J. Had the defendant been arrested on his way to 
Washington, we must, certainly, have discharged him, and if 
this principle be correct all the rest follows necessarily. If he 
had the privilege going, he had it also returning. The privi- 
lege in the former case was the privilege of the house; in the 
latter, perhaps, of the individual only. 

Rule absolute, and service of writ set aside. 
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IN THE COMMON PLEAS OF LANCASTER COUNTY. 
[December 24th, 1844. 
CHARLES UV. OATMAN, DEFENDANT, BENEDICT ET AL., GARNISHEES, 
1, Defendant in an execution requested the sheriff in making sale of his personal 
property, to scll the exempted articles for his (defendant's) benefit, which the 
sheriff did accordingly: Held, that the proceeds were liable to an attachment 
execution in the hands of the sheriff. 


Lewis, president, delivered the following opinion : 

This is an attachment under the act of 16th June, 1836, for 
the purpose of attaching debts due from the garnishees to the 
defendant, issued under the following circumstances. A fi. fa. 
had issued against D. L. Oatman, on which the sheriff sold all 
the personal property of the defendant, except such articles as 
were exempt from execution by law. ‘The articles thus pro- 
tected were appraised and set apart for the use of the debtor and 
his family, before the sale; but immediately after the sale, and 
while the bidders were in attendance, the defendant requested 
the deputy sheriff to sell the exempted articles for the benefit of 
the debtor. This was done, and part of the money received 
‘ was advanced to the defendant. This attachment issued to 
secure the balance in the hands of the deputy sheriff, and the 
sums of money repaid in the hands of the purchasers arising 
from the latter sale. It is contended by the defendant’s coun- 
sel, that the proceeds of sale of articles exempt from execution, 
are as much protected from levy as the articles themselves, if 
remaining in specie in the debtor’s possession. 

The law which allows the debtor to retain from his creditor 
any portion of his property, designates particularly the articles 
thus privileged. They are such as were deemed absolutely 
necessary to the health and comfort of the debtor, and his wife 
and children. The beds to lie upon—the stove to keep them 
from perishing with cold during the inclement season of the 
year—the cow and the provisions necessary for subsistence— 
the wearing apparel to cover their nakedness—and the books 
for worship and education, are particularly described as the 
articles which may be retained, if the debtor desires to retain 
them. But if he chooses to convert these articles into others 
not necessary for his comfort, but intended only to gratify his 
appetite for luxury, he waives the benevolent provisions of the 
law. If they are sold, and the proceeds applied to the purchase 
of a horse and carriage, or used to stock his cellar with the 
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choicest liquors, and his house with other luxuries, by means of 
which he may riot in extravagance, while the unfortunate cre- 
ditor is actually suffering for the want of the money honestly 
due to him, it cannot be pretended that such articles would be 
protected from execution, because of the manner in which they 
were acquired, If so, the debtor might afterwards with other 
funds purchase the whole list of articles exempt from execution, 
and thus by a repetition of this course, keep his creditor at bay, 
and at the same time be protected in the enjoyment of every 
comfort and every luxury of life. The creditor is told that he 
must not levy on the articles last named, because they fall 
within the privileged list specially designated by the legislature 
as necessary to the debtor’s comfort; and he must not levy on 
the horses, the carriage, and the wines, because they were pur- 
chased with the proceeds of articles which were at one time 
exempt from execution. Such a doctrine would open the door 
to fraud, and cannot be countenanced. If the debtor may not 
convert the exempted articles into articles of luxury, he may 
not convert them into money. It may be said that he intends 
to provide for the comfort of himself and family with the money. 
But what security have we of this? The money once in the 
debtor’s hands, may be squandered away in the haunts of vice 
and intemperance, or lost in visionary objects of speculation, 
and thus his wife and children may be deprived of the necessa- 
ries of life, and the creditor of his rights, while the debtor is 
furnished with the means of pursuing the course which brought 
his property under the sheriff’s hammer. The debtor whose 
vice or misfortune has reduced his family to the extremity of 
claiming the articles exempted by the humanity of the legisla- 
ture, should not desire to make merchandise of those; anda 
principle should not be established which would encourage a 
debtor to strip his helpless wife and children of the small boon 
intended to protect them from actual suffering. As we have no 
power to restrain the debtor from stripping his family of the 
necessaries of life, the wisest administration of justice is to fur- 
nish him with no motive for such a procedure; and this is best 
done by declaring that the moment he converts the exempted 
articles into money, or others of a different description, the pro- 
ceeds may be taken in execution for his debts. The plaintiff is 
therefore entitled to judgment for the money admitted to be in 
the hands of the garnishee. 











THE 


PENNSYLVANIA LAW JOURNAL. 








IMPERFECTIONS IN THE LAWS. 


Tue remarks which follow, we take from the Second Report of 
the Commissioners who were appointed in 1830 to revise the 
civil code of Pennsylvania. They embody much profound 
thought, expressed in terse and appropriate language. The sug- 
gestions for improvements in the administrative portion of the 
law are as wise as they are practicable; and the act relating to 
actions of replevin, which was reported by the committee, but 
not enacted, clearly exemplifies the truth of this observation. 


«What are imperfections in the laws? Some diversity of 
opinion upon this subject exists among the best informed men. 
It arises in a great measure, from the different standards of 
judgment which they adopt. It is a great imperfection in the 
law, according to some opinions that so much is left to the dis- 
cretion of the tribunals; to remedy which, it has been proposed 
to form a code, which shall contain a precise and unequivocal 
rule for every case. This, it is supposed, would not only make 
the law better known to the public, but it would prevent judi- 
cial legislation, as it is called, and restore its prerogative to the 
constitutional and real legislature. We fear that imperfections 
of this nature must inevitably forever remain. Positive laws 
can never supply the use of natural reason. 

“It is impossible from the nature of things and of language, to 
pen a body of laws, which will speak unambiguously their 
intent under all combinations of circumstances. The courts 
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must be called in as interpreters, even if there were no other 
occasion for their interposition. But add to this the ceaseless 
activity of society; its multiform relations and ever varying 
emergencies bid defiance to the tardy progress of legislation. 
Multiply positive rules to any extent, it is also to multiply 
occasious for judicial interpretation; and to whatever limit 
legislation may be carried, beyond will be found an undefined 
region, which must remain open to the oceupaucy of the courts, 
However large the sphere which may be filled by positive 
laws, the common law is an exterior and circumambient me- 
dium: it also pervades the very body of them, and is the agent 
which gives vitality, activity, and energy to their provisions, 
It is equally essential to the life and spirit of the constitution as 
to an act of assembly. The stat. 13 Ed. 1, cap. 24, concerning 
writs in consimili casu, was a legislative acknowledgment of 
this doctrine. ‘That statute forms the very basis of no incon. 
siderable portion of the jurisprudence of the common law courts. 
Before its enactment, the case of any known writ was a legal 
cause of action, and this was conclusively evinced by the mere 
existence of the writ. But in the action on the case (the prin- 
cipal jruit of that statute), the sufficiency of the case alleged has 
always been a subject exclusively for judicial, consideration, to 
be decided as well upon principles of natural equity and con- 
siderations touching the well being of society, as upon rules of 
antecedent institution by legislative authority. Hence this ac- 
tion has been denominated an equitable action, and we need 
not say how large a portion of modern litigation is carried on 
in that form. We might vouch also the very existence of a 
court of chancery, in proof of our position, and many interesting 
considerations occur to connect it with the purpose named. 
ut to resume; we do not suppose the statute law to be imper- 
fect, because it, wants the completeness of a perfect code, for 
such completeness is not a part of its design ; nor do we consider 
the reposing of large discretionary powers in the courts an evil 
(if it be one), that can be perfectly remedied. Judicious reform 
must, in all cases, we think, assume these conditions (however 
they may be denominated), to be characteristics, if not esscntial 
attributes of every system. 
« According to other opinions, the imperfections of the law ex- 
ist chiefly in the administrative portions of it. We want, it is 














Imperfections in the Laws. 243 


said, a system of judicial proceedings more simple and conve- 
nient, one which shall in all respects be co-extensive with the 
co-ordinate and principal branch of the law, and adapted to 
earry into effect its various provisions by direct methods. These 
views appear to us to be more just. The modern law, however 
preferable in other respects, is entitled to less praise for sim- 
plicity and directness in the application of remedial means, 
than the ancient; it would be easy to assign the reasons, but 
the result is, that while some portions of this branch of the law 
have been suilered to fall into disuse, other parts have been 
amplified beyond their original limits. Fictions have been 
resorted to, and upheld as a sort of homage to principles, and 
upon the whole, much more has been done by existing means 
than was originally intended. The origin of fictitious ejectment 
is familiar. It was a bold act of judicial innovation. The ac- 
tion of 7Z'rover is essentially fictitious, and as a form of action 
owes its origin also to the courts. The action of @ssumpsit 
may be mentioned in this connexion, and also the action for 
seduction. These are instances of judicial ingenuity in the ap- 
plication of the remedial law. No doubt the motives which 
have induced the courts to extend their forms were highly com- 
mendable, but it is perhaps to be regretted that they did not 
rather uniformly make such an exposition of their powers and 
of the remedies at their disposal, as would have exhibited their 
real defects. It is not necessary to add to these instances: they 
sufliciently exemplify our object. Certain it is, that before the 
settlement of this commonwealth, nearly the whole exterior of 
the remedial law had been changed by the courts. Many of 
the methods to which their principles constrained them to resort, 
were indirect, and however great these methods may have 
been as improvements, they were at least a sacrifice of the sim- 
plicity of the system upon which they were engrafted. 

« We pass now to some considerations which are peculiar to 
the remedial law of this commonwealth. It is well known that 
the chancery jurisdiction was in the early period of our history 
repudiated. The principles of equity were however retained 
and mingled with the elements of the common law; whether all 
these principles can be so blended as to admit of convenient ad- 
ministration by the existing, viz. by the common law methods, 
is perhaps, questionable. The experiments of a highly inte- 
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resting character, and from the success which has hitherto at- 
tended it, there can be no doubt that the material and most 
valuable parts of legal and equitable jurisprudence may be made 
to amalgamate, and with occasional aid from the legislature be 
successfully administered by our courts, It has been a princi- 
ple with them to retain all forms of proceeding known to the 
common law. In theory many are believed to exist, which are 
not known to have occurred in practice, yet they are more ex- 
tensively in use here, than in places where courts of equity ex- 
ist with the appropriate attributes of chancery. The writs of 
dower, waste, estrepement, assize of nuisance and the action of 
account render, may be mentioned as examples. 

“There are undoubtedly some matters of equitable jurisdiction, 
which require more comprehensive operations than are compat- 
ible with the due and obvious use of common law process and 
some matters of equitable consideration and relief, which call 
for different administrative appliances. Yet the principles of 
our system, require that the resources of the common law, should 
be first resorted to and applied, and when exhausted, such far- 
ther remedial means may be supplied by direct legislation as 
shall be necessary to render this branch of the law fully ade- 
quate to the ends of justice. The action of account render, has 
been incidentally mentioned. This action is nearly obsolete in 
England, and quite so in some of the sister states; but it is 
essential to our system. It partakes largely, however, of the 
characteristics of the ancient actions. Many of its forms are 
peculiar, and in some respects necessarily so. It had been 
obscured also, by long disuse, when it was adopted into our 
practice. It has undergone some change by the authority of 
our courts, and in a few instances, the legislature have interfered 
to amend its provisions. This action is believed to be suscepti- 
ble of great improvement. A declaratory act, embodying its 
principal rules in a compendious and intelligible form, would 
we think be eminently useful. Detinwe, is another action, well 
adapted in some respects, to the peculiarities of our law: the 
redress which it is designed to yield, is specific. In many cases 
such redress only would meet the just views of the party injured. 
It has also another property, well adapted to the trial of a great 
variety of questions of ordinary occurrence: we allude to the 
practice of inter pleader, a method by which third persons may 
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be made party to the action, where their interests are principally 
concerned. This practice bears a strong analogy to the com- 
prehensiveness of chancery proceedings, and seems peculiarly 
fitted to the transactions of a commercial community. It is 
worthy of consideration, whether this action may not be brought 
into more general use in the manner already suggested in rela- 
tion to the action of account, or whether the peculiar advantages 
of this action may not be engrafted upon others in more common 
use. We shall pursue the enumeration of actions no farther, 
although there are several which contain expedients that may 
be made largely to subserve the administration of our equitable 
jurisprudence. We conclude this subject with one general re- 
mark: whatever legislation may be adopted on the subject of 
actions, it should have the common law for its basis. In other 
words, it should be in the main merely declaratory. ‘The ex- 
perience of our ancestors will forma safe rule. It would be 
unwise to reject it for new inventions; for however well they 
may be conceived in respect of general views, details will escape 
observation; and in matters of this sort, they are in their nature 
too fugitive and mutable to be laid down with due precision 
by the most vigorous and well furnished mind.” 








IN THE ORPHANS’ COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 


IN THE MATTER RELATING TO THE ESTATE OF JAMES DARRACH, 
DECEASED. 


1, It seems the register of wills, is not authorized to issue a citation to an executor 
or administrator to settle his account, but that such jurisdiction belongs exclu- 


? 


sively to the orphans’ court. 


2. The orphans’ court cannot award a citation to an executor, administrator or 
guardian, to settle his account, unless the petition is supported by oath or affirm- 
ation. 


This was a special demurrer to a petition presented to this 
court for a citation to an executor to settle his account, and 
the question raised for decision was, whether an oath or affirm- 
ation must accompany the petition, before the court could en- 
tertain it. 

21* 








246 Orphans’ Court of Philadelphia. 


The opinion of the court was delivered by 

Parsons J. A petition was presented by James Boon, who 
claims to be the assignee of a legacy, setting forth that one James 
Darrach died, having first made his last will and testament, where- 
in he appointed Thomas Bradford esq. one of his executors; that 
more than one year has elapsed since the issuing of letters tes- 
tamentary, and that the executor has settled no account; also 
praying for a citation to issue, commanding him to settle his 
account;—on which petition, a citation was issued; the res- 
pondent appears and files a special demurrer, and assigns for 
cause that the said petition is not supported by affidavit as 
required by the 57th section of the act of the 29th of March, 
1832. 

This section of the law provides for the manner of proceed- 
ing in the orphans’ court to obtain the appearance of a person 
amenable to its jurisdiction, and to compel obedience to its 
orders and decrees. The act then provides, that on the petition 
to the court of any person interested &c., setting forth facts, 
necessary fo give the court jurisdiction of the specific cause of 
complaint, and the relief desired, and supported by oath or 
affirmation, the orphans’ court or any judge in vacation, may 
award a citation returnable at a day certain, not less than ten 
days after the issuing thereof. Hence the question raised for 
our consideration is, whether this court can award a citation 
to an executor or administrator or a guardian, to settle his ac- 
count, unless the petition is supported by oath or affirmation. 
And | think a correct solution of this question depends upon 
another, first to be determined; and it is this—has the court 
jurisdiction to compel an executor to settle his account ? 

The fourth section of said act says, the jurisdiction of the 
orphans’ court shall extend to, and embrace the appointment, 
control, removal, and discharge of guardians; the settlement of 
their accounts ; the removal and discharge of executors and ad- 
ministrators, deriving their authority from the register of the 
respective county; the settlement of the accounts of such exe- 
cutor and administrator, &c. I think, it is therefore manifest 
from this act, and from a careful examination of all the laws 
relating to the estates of decedents, the orphans’ court a/one 
has jurisdiction of the settlement of the accounts of executors 
and administrators. 
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It is admitted by the argument of the counsel for the pe- 
titioner, that when one asks for the process of this court to 
compel the executor to settle his account, then the petition must 
be supported by an oath or affirmation; but while they only 
ask a citation for him to appear before the register to file and 
settle his account, a citation can be issued on a petition not sup- 
ported by an oath; for he says, the register might cite him to 
settle an account. But I apprehend it will be found on an exami- 
nation of the law pointing out the duties of the register, he has no 
power to issue a citation to an executor or administrator for 
such purpose, All the action he can take in relation to such 
account, is when an accountant appears before him, either 
voluntarily or by compulsory process from the orphans’ court, 
then he is carefully to examine such account, require the pro- 
duction of vouchers &c., and after he has allowed and filed it in 
his office, to present a certified copy to the next orphans’ court, 
and give notice on what day it will be presented to said court 
for confirmation and allowance. More than this he cannot do. 
It is the orphans’ court a/one that can require or coerce the set- 
tlement of an account, by executors and administrators—it is 
from this tribunal the first and only process can issue. 

Hence I think it clear, that executors and administrators are 
amenable to the jurisdiction of the orphans’ court for the settle- 
ment of their accounts. If so, then [ think the directions of the 
fifty-seventh section of the law, are too clear to admit of argu- 
ment or doubt. It seems manifest that this court cannot enter- 
tain a petition to compel a party to appear before them, unless 
the application is supported by oath or affirmation. The object 
of the citation is to bring the party before the court; that is, to 
present his acts and doings in relation to the estate, before the 
court for their examination. The citation commands him to 
settle an account before the register, so that he can examine it, 
and if necessary compel his personal appearance. Usually the 
citation fixes a time when the account shall be filed and stated 
before the register, which is at least thirty days prior to the 
time of holding said court, and also commands him to appear in 
the orphans’ court on a day certain, then and there to settle and 
pass the account of his administration; see 2 Gray’s Forms 
385. And if a petition is drawn in a correct form, it concludes 
with a prayer, that the executor be compelled to appear in the 
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orphans’ court on a day certain, then and there to settle his ac- 
counts, and that he be required to file his accounts with the 
register thirty days prior to the next orphans’ court day. ‘This 
petition I observe, does not, nor does it contain a prayer, when 
the executor shall be required to settle the account; it simply 
contains a prayer that the executor be commanded to settle his 
account. We do not say that it is bad on that ground, but an 
adherence to form and precedents does no harm, and often saves 
technical objections. 

It has also been contended that it has been the practice in 
this court, since the passage of that act, to award a citation, al- 
though the petition was not sustained by oath or affirmation. 
I presume such may be the case. These petitions are rarely, if 
ever read to the court; the substance is stated by counsel; the 
judges presume, in form, it is perfectly in accordance with the 
act of assembly; and if no objection was made by the party 
cited to appear, it would all be well enough; but when the 
respondent raises the objection at the threshold, and denies that 
he can be compelled to answer the citation or present his ac- 
count before the court for settlement, because the petition is not 
supported by oath or affirmation, we must give him the benefit 
of the act of assembly. We must enforce the law as we find it. 
I think it is imperatively required by the law, that the petition 
should be supported by an oath or aflirmation. Without it no 
citation or process can legally issue. This petition has been 
presented without any such verification, and therefore it clearly 
cannot be sustained. 

We are told it is a great convenience in practice, for counsel 
to present these petitions, without having their clients appear or 
compelling them to be qualified. I have no doubt it is; and we 
should be happy to save them all the trouble possible, yet it is 
asking too much for us to do it, at the expense of our own con- 
sciences, or in contempt of the law. 

If the practice has been to award citations, without the peti- 
tion being sustained by an affidavit, it is time the error should 
be corrected, for it is net sanctioned by law. It is better to ad- 
here to legal requisitions. Ina case so clear as this, the court 
have no discretion; we must regard the law, and require a com- 
pliance with its provisions. If it is a burden, the correcting 
power is at hand; the legislature can relieve all persons from 
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any inconvenience in the matter; and that branch of the govern- 
ment alone must do it, if the object is effected, for we have not 
the power to give relief in the premises. We must determine 
the law as we find it. 

For these reasons we think the citation must be set aside, and 
the demurrer sustained. 


THE GUARDIANS OF THE POOR OF PHILADELPHIA VU. SAMUEL 
NATHANS, 


1. The act of 31st of March, 1812, authorizing any alderman of the city of Phila- 
delphia, or any justice of the peace residing in the district of Southwark or 
township of Northern Liberties, to require security from any husband, father or 
mother, to appear at the next court of quarter sessions, there to abide the deter- 
mination of the said court, on complaint made to such alderman or justice, that 
such husband, father or mother has been guilty of desertion under the provisions 
of said act, is not repealed by the act of the 13th June, 1836. 

2. The act of 13th June, 1836, requiring two justices on complaint of the over- 
seers of the poor, to issue their warrant against a man separating himself from 
his wife without reasonable cause, or deserting his children, or against any wo- 
man deserting her children, leaving them a charge upon the district, is intended 
to apply to cases where a seizure of the property of the defendant, and an im- 
mediate order of support is desired, and is not the only act to provide for bring. 
ing the defendant into court to answer for desertion. 

3. In cases of desertion, the court have jurisdiction of law and fact, and will exer. 
cise a sound discretion in directing an issue. 


The following case is one of importance, as relating to the 
mode of proceeding by the guardians of the poor in cases of de- 
sertion, and as confirming by judicial decision the practice in 
this county for many years past. 

Counsel for commonwealth, St. G. 7. Campbell, J. Murray 
Rush, James Hanna. 

Counsel for defendant, H. M. Phillips, David Paul Brown, 
George M. Dallas. 


The opinion of the court was delivered by Parsons J. 

This is a complaint made by the guardians of the poor for 
Philadelphia, against this defendant for deserting his alleged 
wife and two childreu; and we are asked to quash these pro- 
ceedings upon the ground, that the complaint was made before 
one magistrate, and the arrest was in pursuance of his warrant, 








250 Orphans’ Court of Piladelphia. 


and the binding over to the quarter sessions was by him alone; 
and this point is now made at the commencement of the pro- 
ceedings, and the court are asked to decide it, before they 
determine to enter upon an investigation of the merits of the 
ease, 

The counsel for the guardians seek to sustain these proceed- 
ings under the provisions of the 6th section ef the act of the 31st 
of March, 1812, while it is alleged on the part of the defend- 
ant, that even under that act, the warrant for the arrest of the 
defendant should have been issued by two magistrates, and 
could not be issued by one. And secondly, that this law is re- 
pealed by the act of the 13th of June, 1836, relating to the pro- 
ceedings in pauper cases. 

This 6th section of the act of 1812, provides that when men 
separate themselves from their wives and desert their children 
without reasonable cause, it shall be lawful for the guardians 
of the poor of this city and districts, having first obtained a 
warrant from two aldermen of said city, or two justices of the 
peace in the county where such wife or children are left or 
neglected, to take and seize, so much of the goods and chattels, 
rights and credits, and to receive so much of the annual rents 
and profits of the lands and tenements of the same, as said two 
aldermen or justices shall direct, for the maintenance of such 
wife or children, &. And provides, that after these proceed- 
ings have been confirmed by the court of quarter sessions, the 
guardians shall dispose of such property, or so much thereof 
as shall be directed by the court. It also farther provides, that 
if there is not property found wherewith to support such wife 
and children, the court may order the party to pay a sum sufii- 
cient for their support; and if the husband neglect to make pro- 
vision, or to pay the sum thus ordered, the court shall have 
power to commit the party to the jail of the county, there to 
remain till he comply with the order of the court. This section 
still has another clause in these words : « and on complaint made 
to any alderman of the city or to any justice of the peace re- 
siding in the district of Southwark or township of the Northern 
Liberties, of any wife or children there being so neglected, such 
alderman or justice shall take security from the husband, father 
or mother neglecting as aforesaid, for his or her appearance at 
the next court of quarter sessions, there to abide the determi- 
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nation of said court; and for the want of security to commit such 
persons.” 

This act of the 31st of March, 1812, is a supplement to the 
act of the 29th of March, 1803, for the consolidation and 
amendment of the laws as far as they respect the poor of the 
city of Philadelphia, the district of Southwark, and the town- 
ship of the Northern Liberties. This act of 1803, is confined to 
this city and districts, and is in its provisions illy suited to the 
country. It was designed as a law for the support of the poor 
found in a large metropolis like this, and is the great support of 
our present system for the maintenance of the poor. It has 
some of the features of the general law for the support of the 
poor throughout the state, passed the 9th of March, 1771. In 
the year 1812, there were many amendments to the law of 
1803, and among others the legislature re-enacted for the benefit 
of the city and districts, the 30th section of the act of the 9th of 
March, 1771, and this 6th section of the act of 1812, is a literal 
trauscript of the said section of the law of 1771, which was then 
general throughout the other parts of the commonwealth. 

What then is the construction of the 6th section of the law of 
1812? It is contended that no warrant for the arrest of the 
person of the man who deserts his wife and family, can issue 
till after there has been a seizure of his property, or a return of 
—that no property can be found, Such in my opinion is not the 
true construction of this section. The law itself makes no such 
previous return necessary, and I think no such intention is fairly 
implied from it; and nothing short of a positive provision to 
that effect would induce me to put such a construction upon it, 
when by so doing we might often defeat the very object of the 
law, and do such great injury to society; for cases might arise 
which would cast a whole family upon the charity of the public, 
when the husband was able to provide for them. 

Suppose a man was about to leave the state, and go to a 
foreign country with a view of leaving his wife and children, 
forgetting ail the tender ties of husband and father ; he has sold 
the bulk of his property and has the money in his pocket and 
deserts them, leaving but a small pittance behind, but is still 
within the bounds of the commonwealth, yet is soon to leave 
his country perhaps forever; all this is known to the guardians 
of the poor, and his helpless family are chargeable; must they 
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wait till after a warrant of seizure has issued, before they can 
arrest his person? If so, then before that could be done the de- 
serter might be far away, sailing with all the speed that steam 
and wind would carry him. 

I think such was not the intention of the law making power; 
but that a warrant for the arrest of the person of the husband 
may issue, if necessary, with that of the warrant of seizure, or 
before; and if property sufficient for the maintenance of the 
family can be found, his person will be released; or if he gives 
ample indemnity to the guardians of the poor, against his wife 
and children becoming chargeable, both person and property 
will be discharged from arrest and seizure. Such, I believe, has 
been the uniform construction given to the act of 1771, and 
for years the same was given to the act of 1812, in this 
country. 

But it is farther contended, that the warrant for the arrest of 
the defendant should have been issued by two magistrates, and 
cannot be issued by one. In my opinion, this section of the law 
now under consideration, gives full power to one alderman or 
justice to issue his warrant for the arrest of such person against 
whom the complaint of desertion is made. This would be my 
construction of the law, if for the first time it was presented. 
Since the argument however, I have mentioned the subject to 
the president judge of this court, and he says such has been the 
uniform construction of these laws from their adoption, in the 
city and county of Philadelphia down to 1838. From such 
a course of practice and decision, I am not disposed to de- 
part, until the court of last resort decide that it is not the law. 

But it seems to me this construction is sustained by very high 
authority. The case of the Commonwealth v. The Keeper of 
the Jail of Philadelphia, reported in 4 8. & R. 505, I think is 
much to the point. It appears by that case, that one James 
Connor was committed to prison by alderman Badger, on the 
18th November, 1818. He was brought before the supreme 
court on habeas corpus. He had him committed on the charge 
of having deserted his wife, and had enlisted as a soldier in the 
army of the United States, on the 6th of November, 1818. In 
delivering the opinion of the court, c. j. Tilghman uses this lan- 
guage: ‘ Let us consider then, the cause for which the prisoner 
was committed by alderman Badger. It is not for any debt of 
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any kind; he has made a contract with no person whatever ; 
but he has been charged with a breach of duty, in deserting his 
wife and child, without providing any means for their support. 
In such case, the law of this commonwealth has invested the 
mayor’s court with power to inquire into the circumstances of 
the case, and make such order as they shall judge proper; and 
unless security be given for compliance with the order, the hus- 
band so deserting his family, may be imprisoned. Every alder- 
man also has power, on complaint made to him that any man 
has deserted his family, to take security of the person com- 
plained of, for his appearance at the next mayor’s court, and 
for want of such security to commit him to prison. The law 
considers desertion of this kind, as an offence; not indictable 
indeed, but punishable by imprisonment, unless security is given 
to comply with the order of the court. Whether the prisoner 
has been guilty or not of this offence is not now to be decided. 
But the question before us, is, whether he shall be compelled to 
stand his trial, or suffered to escape and leave his family a charge 
on the public. On that question the court has no doubt.’? And 
the prisoner was remanded, 

I consider that this opinion very clearly shows, that one magis- 
trate can issue the warrant; it is so said by the court, nor was 
there a doubt expressed by the counsel in argument. And it is in 
strict conformity with the uniform decisions of the courts of 
criminal jurisdiction in the city and county. 

Admitting such to have been the construction of the law of 
1812, yet it is contended by the defendant’s counsel, this act is. 
repealed by the act of 1836, and that different provisions are 
made by that law in cases of desertion. If so, then it ought not 
now to govern this court. It cannot be doubted but that the 
act of the 13th June, 1836, varies somewhat in its terms in such 
cases from the act of 1771. But the question is, has it changed 
the law of 1812, so far as it relates to the city of Philadelphia 
and the incorporated districts. 

The 45th section of the act of 1836, has this strong provision. 
“ But nothing in this act contained, shall be taken to repeal, or 
otherwise interfere with any special provision made by law for 
any city, county, township, borough or other territorial or mu- 
nicipal divisions. 

From a careful examination of this act it will be found to be 
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a general Jaw for the state, fixing on general principles many 
provisions for the support of the poor, important to govern the 
state at large, where there had been no special legislation in 
relation to paupers; but where these general provisions would 
conflict with the laws peculiar to any city or other municipal 
divisions, those local laws were to prevail. 

It is well known that in Philadelphia, a very important local 
system of laws had been passed providing for the maintenance 
of paupers among us, in 1803. Those had been improved by 
subsequent amendments prior to 1836. Such was also the case 
with regard to other places in the commonwealth. Against any 
interference with them, I think the legislature have specially 
guarded, and it was very necessary they should, or serious in- 
jury to some parts of the state must have followed. In some 
counties in the state, there are whole townships were there is 
not a pauper, nor a poor tax assessed for years. Surely they 
would not want the provisions of the law that is to be applied 
to the Blockly Almshouse, where immense sums of money have 
been expended for the most laudable purpose in the world, viz. 
the support of the poor. 

I do not think the laws, as applicable to this city and the in- 
corporated districts, have been changed by that act, except 
where special provision has been made instead; nor do I think 
the 6th section of the act of 1812, has been repealed by the act 
of 1836; and therefore, the guardians of the poor have the right 
of proceeding as they formerly have done. I think any other 
construction of this act would be calculated to do great injury 
in this county. The people have become familiar with a sys- 
tem of laws, most of which have been in force for 42 years, and 
when, nine years ago they consented to the passage of a law 
which they supposed would not affect their local regulations, 
now to determine that they are changed, must certainly create 
great confusion, and nothing short of the plainest language 
would justify a court in coming to such aconclusion. I cannot 
see any thing which would warrant such a decision, and am 
therefore compelled to say, these proceedings have been com- 
menced according to law, and on that ground refuse to quash 
them. 

Another point was raised by the defendant’s counsel, and 
the answer he has put in against this complaint. He contends 
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that from the answer, the wife should be required to file her 
libel for a divorce, and ask for alimony in the court of common 
pleas. Whether such would be the proper course or not, I am 
unable now to determine, not having heard any of the evi- 
dence ; but I think the court have no power to dismiss the case 
on that ground. The point seems to have been conclusively 
settled by the supreme court in the case of the Overseers of the 
Poor v. Sinith, 2S. & R. 365. 

In that case, the chief justice remarks: “It is objected that 
the wife has mistaken her remedy; that she should have pe- 
titioned the court of common pleas under the act providing for 
alimony. But it has been properly answered, that these pro- 
ceedings are as much on the part of the township as of the 
wile. The wife may not choose to petition for alimony, and 
she cannot be compelled. But the township has a right 
to such indemnification without her consent, by the present 
proceeding, for the expense incurred in her maintenance.” 

The decision was made in a case commenced as this has 
been, and I think it is binding on us, and perhaps is a more 
convincing answer to the ingenious argument of the defend- 
ant’s counsel, than any remarks that I can make on the 
subject. 

We are also asked, instead of proceeding to hear the evi- 
dence, and the court to decide law and fact, that we direct an 
issue to the common pleas, to determine the question of mar- 
riage, which is the main matter that seems to be in dispute. 
The desertion is not denied, and it is averred in the answer 
that if the defendant is the father of the children, they are 
illegitimate. 

From the few remarks which were made by the learned 
counsel for the defendant on this application for an issue, I did 
not understand them to claim it as a legal right, but more in 
the character of an appeal to the sound discretion of the court. 
And this seems to me to be the true ground on which to place 
it; for I do not think it can be claimed as a right given by our 
poor laws. For when the legislature give us the power to make 
an order of maintenance for a wife who has been deserted by 
her husband, the fact of marriage must always directly arise, 
as well as the fact of desertion; often the latter becomes the 
material point in the issue, whether the husband has deserted 
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without reasonable cause; whichis one part of the provisions of 
the act. If an issue could always, as a matter of right be required 
to determine one fact, it could for the decision of the other, 
hence issues could be claimed always in every case. I do not 
think it was ever designed by the law; it is like many other 
summary proceedings ; both law and fact are to be decided by 
a judge. 

Yet still 1 am equally clear, that the court have the undoubted 
authority in the case of desertion, where the marriage is contro- 
verted, to direct an issue to the court of common pleas, to 
try the question whether there has been a marriage or not, 
and that it rests in the sound discretien of the court. 

In this case, I am disposed to hear the testimony; and if after 
listening to it, the fact of marriage should depend upon the va- 
lidity of a marriage certificate, whether it was genuine or not, 
whether there was duress, or threats of personal violence; or 
the solution of the question should depend upon doubtful testi- 
mony, or the credibility of witnesses; or if on any ground my 
own mind should doubt on facts that are brought before me; I 
shall feel at liberty, after a full examination of the testimony, to 
direct an issue to try a fact which may be controverted during 
the examination. 

I do not think the judges of this court entertain any doubt as 
to our power to direct an issue. It is done daily in the orphans’ 
court. It is also exercised when a matter is pending on the 
equity side of the court, and is often claimed by the judges when 
deciding upon disputed facts, which are presented in relation to 
the settlement of the accounts of assignees under voluntary 
assignments ; so, relating to the distribution of money paid into 
court. In short, in all cases where the conscience of a judge is 
to be informed as to any disputed fact, it is a power almost in- 
herent that is claimed, to lay the matter before a jury; and I see 
no reason why it cannot be done in a case like the present. It 
is a power which [ shall claim the right to exercise, if I think 
it is demanded on the present occasion, in order to do equal 
justice between the parties. But at this early stage of the pro- 
ceedings, I am not disposed to intimate what course a sense of 
duty will prompt me to adopt. 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 


[October 20th, 1844. 


COMMONWEALTH UV, HARE. 


1, Citizens may of their own authority, lawfully endeavour to repress riots, and 
for that purpose may even arm themselves; but if they have not in view the 
vindication of the public law, and the arrest of the violators of the peace, but are 
influenced by revengeful feelings, and led thereby to engage in a street fight, 
they become themselves rioters. 


Isaac Hare was put upon his trial charged with the murder of 
Joseph Rice, during the riots in Kensington in May, 1844. The 
general nature of those outbreaks may be ascertained by turning 
to the case of Daley, reported ante, page 150. The reference 
to the facts in evidence in the present case, contained in the sub- 
joined charge, will suffice to show the defendant’s participation. 
The following charge was delivered by Kine, president, who 
prefaced it by referring generally to the facts, out of which arose 
the legal principles contended for by the commonwealth and 
defendant respectively. After observing that it was not his in- 
tention to express any opinion upon those facts, but to leave 
them exclusively to the jury, he proceeded as follows: 

The doctrines of the law may be thus summed up; and we 
desire you to receive them as our judgment on the principles 
which we think ought to guide your deliberations. 

If from the proofs before you it has been made to appear 
that Hare, and others with whom he was in association, after 
the original assault on the meeting of the 7th of May, and the 
dispersion of that meeting consequent upon it, left the scene of 
action, gathered arms and friends, and returned, and there com- 
menced burning the houses and property of the assailants, and 
firing upon and killing, or endeavouring to kill them, for the 
purpose of avenging the wrongs they had suffered, and not for 
the purpose of arresting and bringing the original offenders to 
justice; then their conduct was illegal and unjustifiable, and 
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they each and all are criminally lable for all the consequences 
flowing from such acts of unauthorized vengeance. The law 
does not and will not permit any individual or body of men to 
become their own avenger, and if they attempt it, and injuries 
to person or property follow, they are criminally responsible for 
their conduct. If courts of justice should once recognise this 
wild right of private vengeance, it is evident that the bands of 
social order and security would be torn asunder, and the cannon 
and the musket become the substitutes for the bench and the jury 
box, in measuring out the nature and amount of punishment 
to offenders against public law. ‘The concession of such a right 
of self-vindication, would be the immediate and complete demo- 
lition of all public safety, the surrender of all the powers of 
government, and the termination of the supremacy of the law. 

If any citizen or body of citizens are injured or aggrieved, the 
vindication of their intracted rights belongs exclusively to the 
civil government; and if they attempt to forestall the public 
arm and undertake to chastise those from whom they have suf- 
fered wrong, they are acting as much in opposition to public 
justice as the original aggressors. Let me not, however, be 
here misunderstood ; I do not mean at all to question the sacred 
and unalienable right of self-defence ; a right derived from the 
laws of nature, and superior to anything emanating from human 
lawgivers. By virtue of this inherent right, any man assailed 
by another, under circumstances manifesting an intention to 
take life, or do great bodily harm, may immediately resist the 
assailant,even unto death. He may even, under circumstances 
of urgent and manifest necessity, anticipate the blow of an as- 
-sailant threatening such an attack, and strike him down before 
his deadly intention is followed by an actual assault. But when 
aman so assailed has retreated from the assailant, and is secure 
in his separation from farther personal aggression, he has no 
right to return armed to the scene of conflict, and voluntarily 
engage in a new contest with the aggressor. If he does so, and 
slays him, he is guilty of murder or manslaughter, according to 
the circumstances under which the homicide is committed. If, 
on receiving such a deadly assault, he suddenly leaves the scene 
of outrage, procures arms, and in the heat of blood consequent 
upon the wrong, returns and renews the combat, and slays his 
adversary, both being armed, such an homicide would be but 
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manslaughter. For the law, from its sense of and tenderness 
towards human infirmity, would consider that sufficient time 
had not elapsed for the blood to cool and reason to resume its 
empire over the mind, smarting under the original wrong. And 
such I said in Daley’s case was the position of any who, after 
the illegal firing on the citizens on the 7th of May, hastened and 
gathered friends and arms and returned to the scene of assault, 
having in view the destruction of those who were guilty of the 
outrage, if they subsequently killed any of the original aggres- 
sors. Parties meeting and entering into deadly conflict, under 
such circumstances, are all criminals—perhaps in different de- 
grees, having regard to those who were the first and unpro- 
voked assailants. And if human life is taken in such a combat, 
renewed by common consent, the slayer and all aiding, abetting, 
and assisting him, are at least guilty of manslaughter. Masses 
of men have no more right to engage in such general and mu- 
tual combat, than individuals have to array themselves against 
each other in private duel. If life is taken in either of these 
eases, the offenders, their aiders and abettors, are guilty of felo- 
nious homicide. The law does not stop to inquire into the re- 
lative merits of such violators of the public peace, but regards 
them all as obnoxious to censure and punishment. 

If during such a scene of unlawful violence an innocent 
third person is slain, who had no connexion with the combat- 
auts on either side, nor any participation in their unlawful 
doings, such a homicide would be murder at common law in 
all the parties engaged in the affray. It would be a homicide 
the consequence of an unlawful act, and all participant in such 
an act are alike responsible for its consequences. If the law 
should be called upon to detect the particular agents by whom 
such a slaying has been perpetrated in a general combat of this 
kind, it would perpetually defeat justice and give immunity to 
guilt. Suppose, for instance, a fight with fire-arms between two 
bodies of enraged men should take place in a public street, and 
from a simultaneous fire, innocent citizens, their wives or 
children in their houses, should be killed by some of the missiles 
discharged—shall the violators of the public peace, whose un- 
lawful acts have produced the death of the unoffending, escape, 
because from the manner and time of the fire it is impossible to 
tell from what quarter the implement of death was propelled ? 
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Certainly not. The law declares to such outlaws, you are 
equally involved in all the consequences of your assault on the 
public peace and safety. Is there any hardship in this principle? 
Does not a just regard to the general safety demand its strict 
application? If men are so reckless of the lives of the innocent 
as to engage in a conflict with fire-arms in the public highway 
of a thickly populated city, are they to have the benefits of im- 
practicable niceties, in order to their indemnity from the conse- 
quences of their own conduct? Take the present case as 
exemplifying the effects of such a doctrine. Joseph Rice was 
killed within the enclosure of his house, at a time when the pro- 
babilities are that both belligerents were maintaining a desultory 
fire upon each other, and hence it becomes difficult to say with 
positive accuracy by which he was killed. Are the party at 
the market to escape the consequeuces of his death by raising a 
doubt whether a shot from their opponents at Jefferson street, 
Harmony court and the Germantown road, may not have killed 
him ? 

Such a doubt must equally enure to the benefit of those op- 
ponents, should they be placed on trial for the same offence ; 
and between these doubts the life of a citizen is taken with im- 
punity. Is it not both a juster and a wiser course to say that 
both were alike offenders when the homicide was perpetrated, 
and both are alike chargeable with its consequences, Is it not 
of the deepest moment to the future peace and safety of the 
community ; is it not of all things that best calculated to prevent 
our streets from becoming, hereafter, bloody arenas, where en- 
raged and lawless men shall settle their disputes with weapons 
of death, alike calculated to reach the combatant and the non- 
combatant; to at once declare, that for every drop of innocent 
blood shed in such a scene of outrage, every man who is taking a 
part in such an infraction of the law, is equally guilty? Such 
we believe to be the law, founded on the plainest reason, justi- 
fied by the clearest expediency, and demanded by the most 
obvious necessity. A homicide committed under such cireum- 
stances would not, however, be a murder of the first degree, 
because there would exist no such malice as is required by our 
statute to constitute that crime. At common law such a homi- 
cide would be murder, reduced, however, by the act of 1790 to 
murder of the second degree. 
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But if one or more of the parties so engaged in an unlawful 
combat, deliberately fire at and kill an innocent third person, 
taking no part in the conflict, having no just reason to regard 
him as one of the belligerents, such killing would be murder of 
the first degree. It would present the case of a wilful, delibe- 
rate and premeditated killing, perpetrated with an instrument 
likely to take life, rendering the actual perpetrators guilty of 
the highest grade of crime known to our criminal code. 

If the testimony, in your judgment, brings clearly home to the 
defendant such a charge, he should be convicted. If, however, 
the commonwealth has not fully satisfied your minds in the af- 
firmative of this position; or if the proofs adduced by the defend- 
ant have rebutted this allegation, or thrown a fair doubt upon 
its certainty, then, you ought not and cannot justly convict him 
of that part of the charge involving capital punishment. 

The defence, besides denying the adequacy of the proof to 
establish the identity of the defendant, either as one of the par- 
ties actually killing Rice, or as being one of others acting in con- 
cert by whom he was killed, and assuming, for the sake of the 
argument, that Hare was present when he was so killed, insists 
that the killing was justified, first, as being done in self defence; 
and second, as being done by those with whom Hare is said to 
have been associated in an Aonest endeavour to repress a dan- 
gerous and bloody riot, and to bring its perpetrators to public 
justice. 

In order to raise the first point, it is argued that there was no 
cessation of the mutual firing between the combatants from the 
first onslaught; that Rice was acting with the original assailants 
armed and engaged in the firing, and that he met his death in 
the resistance made to the murderous assault committed by him- 
self and his associates on the defendant and those united with 
him. If it is true that the attack with deadly weapons on the 
meeting of the 7th of May, was instantly returned by those un- 
lawfully assailed ; that they continued it in order to the preser- 
vation of their own lives, which, by no other practicable and 
reasonable means, could have been preserved, by reason of the 
sudden, fierce, and deadly nature of the assault upon them; if 
Rice was engaged in this assault, and fell from the resistance of 
the assailed, rendered absolutely and indispensably necessary, 
from the suddenness, violence and extent of the assault, a case 
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of homicide in self-defence, and as such justifiable in law, has 
been made out, and the defendant is entitled to an acquittal. 
But still, if the return of the fire was not an immediate act; if 
the proof shows that the assaulted party retired, armed them- 
selves, returned to the scene of original violence, and there vol- 
untarily and without any necessity in order to the preservation 
of their lives, renewed the conibat for the object of inflicting 
even what they supposed just chastisement on their opponents, 
the doctrine of self-defence has no relevancy to the case. The 
plea of self-defence rests on the natural right every man has to 
protect his own life against an unlawful assault upon it by ano- 
ther. It, however, when secure from danger, by his actual re- 
moval from the threatened assault, he voluntarily returns to 
meet his adversary, and renews the combat, it cannot be pre- 
tended he acts in defence of his own life against impending and 
inevitable destruction. He assumes, under such circumstances, 
a new character. He becomes a party voluntarily entering 
into an unlawful conflict, and is responsible for all the conse- 
quences following his new position. You are, however, the 
exclusive judges of the facts of this case, and if you are of opi- 
nion that Hare was actually present and participated in the af- 
fray that led to the death of Rice, but are satisfied from the proof 
that a case of excusable self-defence has been made out within 
the principles of law, as expounded by the court, you ought to 
acquit him. 

As to the second ground of justification assumed. In a pre- 
vious case tried in this particular, nearly under the same facts, 
it was considered by us that the weight of the testimony estab- 
lished the first firing to have followed the attack on the Hiber- 
nia hose-house and carriage; that this firing was unauthorized 
by law, under the facts disclosed in the evidence; and that if 
death had followed this fire, it would have been murder in those 
who were guilty of it. I then was of opinion, and so continue 
to think, that the weight of the evidence shows that the party 
on Jefferson street, Harmony court, and the Germantown road, 
were fully prepared for this fire before the meeting approached 
the Washington market. It is now urged that this assembly of 
armed men having illegally fired upon the meeting at the mar- 
ket, it was competent for all good citizens to endeavour to bring 
them to justice, and the doctrine of my charge to the grand 
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jury is invoked as containing principles which would justify 
the assemblage of citizens, and even the use of arms, in order to 
bring such offenders to justice. 

From no doctrines laid down in that charge are we prepared 
to depart, and the defendant shall have the full benefit of any of 
them which the facts of the case entitle him to invoke. Those 
doctrines were well considered, and will not be lightly changed. 
We there said “citizens may of their own authority lawfully 
endeavour to repress riots, and for that purpose may even arm 
themselves, and whatever is honestly done by them in the ex- 
ecution of that object, will be supported and justified by the 
common law. But, as was said then, it would be more discreet 
in such cases to be assistant on the justices and sheriff.” 

Undoubtedly, if the peaceable citizens of Kensington, after 
the meeting of the 7th of May, 1844, had been unlawfully 
assailed and dispersed, had assembled together for the purpose 
of restoring the public peace, and arresting the offenders by 
whom it had been broken, they might rightfully employ all the 
force necessary to restore order and bring the criminals to justice. 
But this kind of popular vindication of publie law and order is 
most hazardous at best, and those who assume upon themselves 
public functions must be wary in the exercise of them. The 
law will justify what is “honestly done by such citizens,’ but 
nothiug more. If, under the pretext of maintaining the public 
order, men become themselves infractors of it, they are really 
more worthy of punishment than the unequivocal offender, for 
they add hypocrisy to crime. 

If, under proper circumstances, the law will extend to citi- 
zens the sume inde nnity in resorting to extreme measures for 
the suppression of dangerous riots, that it affords to officers act» 
ing for the like object, it will certainly extend no greater. How 
this authority is to be exercised by sheriffs, I have expressed in 
the opinion referred to in these words: “When engaged in the 
suppression of dangerous riots, the sheriff and his assistants are 
authorized to resort to every necessary means to restore peace 
and prevent criminal outrages against person or property. They 
may arrest rioters, detain and imprison them. Jf they resist 
the sheriff and his assistants in their endeavour to apprehend 
them, and continue their riotous actions under such circum- 
stances, the killing then becomes justifiable.” There is nothing 
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here said or intended, to convey the idea that a mere unlawful 
or even a riotous assembly can be shot down by musketry 
without any previous efiort being made to suppress it by less 
bloody and more pacific measures, It is when the conservator 
of the peace is contemned and resisted, and the law and its 
ministers set at defiance, that he is authorized to vindicate its 
majesty at all hazards. 

If the sheriff and his posse engaged in suppressing a riot, 
should burn down private houses and public buildings; should 
array themselves in hostile conflict against the alleged offenders, 
and unnecessarily and wantonly take their lives, unquestionably 
their official character would operate in no other way than to 
increase the atrocity of the offence. 

So, in this case if the citizens who assembled after the dis- 
persion of the meeting of the 7th had not in view the vindication 
of the public law, and the arrest of the violators of the peace, 
but were really influenced by angry and revengeful feelings, 
which led them to engage in an open street fight, in order to 
punish the original aggressors, they never can be classed with 
the sherifis and justices of the peace, and their assistants, engaged 
in suppressing great and dangerous riots. Nor can they claim 
the indemnity for extreme measures given by law to such pub- 
lic agents acting bona fide in the support of the public law. 

If, however, the commonwealth has failed in proving Hare 
to have been present at the time of the conflict between the 
Jefferson street and Washington market parties, during which 
Rice was killed; or if the defendant’s evidence has thrown a 
fair doubt on that fact, he is entitled to your verdict. And if 
from the evidence you are satisfied that Rice fell resisting the 
law, by hands of citizens, bona fide and honestly engaged in 
the endeavour to restore order and bring offenders to justice, 
and that such killing was necessary and indispensable, in order 
to accomplish these objects, and that Hare was really and truly 
engaged at the time as a good citizen, striving to maintain the 
supremacy of the laws, he is equally entitled to your verdict. 
But if the testimony proves to your satisfaction that Hare and 
others, after the assault on the Tuesday meeting, retired and 
collected arms and men, returned to the scene of aggression, 
and in pursuit of satisfaction for the wrong done him and them, 
entered into a combat with the aggressors in the streets of 
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Kensington, with fire-arms; and if, during this combat, Joseph 
Rice, an innocent and unoffending citizen, fell by a shot from 
any of those so unlawfully engaged, it is murder of the second 
degree, in Hare and all others engaged in the unlawful acts 
which resulted in his death. It is also important for you to 
understand, that under this bill you may convict of murder of 
the first or second degree, or of manslaughter, or you may 
generally acquit. The facts of the case are for your exclusive 
consideration. We give no opinion upon them, contenting 
ourselves with declaring principles, leaving their application to 
the facts to you, to whom this important branch of public jus- 
tice pertains by the constitution and laws of the commonwealth. 


PRARPRAPRALARA YYPEYYPAPAAAAALAYAAAAABAAN 


IN THE COURT OF COMMON PLEAS OF LEHIGH 
COUNTY. 


THE COMMONWEALTH EX RELATIONE WILLIAM H. WINDER Ww, 
GEORGE WETHERHOLD, SHERIFF OF LEHIGH COUNTY. 


1. The judgment of a tribunal of competent jurisdiction, cannot be set aside or dis- 
regarded by the judge on the hearing of a habeas corpus. 

2, An indictment against a person charged with the commission of a criminal 
offence, may be found by a grand jury, when sent to them by the attorney-gene- 
ral, without a previous oath or binding over of the party, and is not prohibited 


by the 8th section of the bill of rights. 


Banks, president: . 

On the return of this writ, the sheriff of Lehigh county has 
brought before me the body of William H. Winder. 

In his return to the writ, it appears that William H. Winder 
is held and detained by virtue of a capias ad respondendum, 
issued out of the court of common pleas of the said county of 
Lehigh. It is alleged by the relator that this arrest and confine- 
ment are illegal, and he demands his discharge. 

The evidence in the case has disclosed this state of things. At 
the last court of quarter sessions of the peace, in and for the 
said county of Lehigh, an indictment was found against the 
said Winder by the grand jury. <A warrant for the arrest of 
Winder was awarded by said court. This warrant was issued 
and put in the hands of the sheriff, who proceeded to the resi- 
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dence of Winder, in Philadelphia, and there made the arrest. 
Winder obtained a writ of habeas corpus from judge Sergeant 
of the supreme court, returnable in a few days. The sheriff 
took the prisoner to Lehigh county, and committed him to pri- 
son. He was thus committed on Saturday evening. On Mon- 
day morning the writ was issued and served in the civil suit on 
which he is now held. On the return day of the habeas corpus 
before judge Sergeant, the sheriff took the body of Winder be- 
fore said judge, in obedience to said writ. The judge refused 
to discharge Winder from his imprisonment, after having heard 
the facts and circumstances of the case, and ordered him to give 
bail to answer said charge in the county of Lehigh. 

Whatever pertains to the personal liberty of the citizen is 
matter of high importance, as well to the public as to the indi- 
vidual. It has ever been so held, both in England and Ame- 
rica. In this state judges are, to a certain extent, constituted by 
law guardians of this personal liberty, and they should be faith- 
ful in the discharge of this great public trust, and at all times 
ready to give effectual aid to the means provided for its security. 
The most important of these means is the great writ of habeas 
corpus. This writ has been justly held to be the glory of Ameri- 
can liberty, and has been made a part of our frame of govern- 
ment in the following words: “The privilege of the writ of habeas 
corpus shall not be suspended, unless when in eases of rebellion 
or invasion, the public safety may require it.”? The statute laws 
of this state direct what authority shall issue this writ, the man- 
ner in which it shall be applied for, and the time and form of 
its return. They also prescribe what it shall be the duty of the 
judge to do after its return. Thus the method of proceeding is 
reduced to the true standard of law and liberty. 

The object of the habeas corpus act is to provide an easy and 
speedy redress for all wrongful restraints of the personal liberty 
of the citizen. 

Complaint may be made to any judge of the supreme court, 
or to the president of the court of common pleas of the county 
within which the person is so committed or detained. These 
judicial oflicers have equal power to issue the writ. The sub- 
ject is committed to them, and each has the same extent of au- 
thority and jurisdiction. Their powers are identically the same. 

On the return of the writ where the party is detained for any 
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criminal matter, unless for treason or felony, which may be fully 
set forth in the warrant, it is made the duty of the judge “to 
investigate the truth of the circumstances of the case, and to 
determine whether, according to law, the said prisoner ought to 
be bailed, remanded, or discharged.” 

If the party is not detained for any criminal matter, on the 
return of the writ, it is made the duty of the judge to proceed in 
the same manner as is hereinbefore prescribed, “to examine 
into the facts relating to the case, and into the cause of such 
confinement or restraint, and thereupon either bail, remand, or 
discharge the party so brought, as to justice shall appertain.” 

What is the true extent of power thus conferred by this law 
upon the judge? It has been argued by the relator’s counsel, as 
if every thing pertaining to the whole case was thrown wide 
open to the examination and decision of the judge, in the same 
manner as if it had never been examined, tried, and adjudged 
by any other competent authority whatever. In criminal cases 
he is to determine whether, according to law, the said prisoner 
ought to be bailed, remanded or discharged. That is, as I un- 
derstand the provision, he is to investigate the truth of the cir- 
cumstances of the case, and to dispose of them according to the 
established rules of law. If in this investigation it should be 
found, that the prisoner is detained by virtue of the judgment 
of a court possessing general and final jurisdiction in criminal 
cases, what is the judge to do with this circumstance of the case ? 
Is this judgment to be re-examined by him, upon a writ of ha- 
beas corpus? Would this be determining the case according 
to law? What is the law in such acase? The return to the 
writ brings up the body of the prisoner, with the cause of his 
restraint. The judge can most certainly inquire into the suffi- 
ciency of this cause. If this cause is found to be the judgment 
of a court of competent jurisdiction, is not the judgment itself 
suflicient cause, and is it open to his revision? If it is the judg- 
ment of a criminal court, can he look behind the judgment? .If 
he can, he may examine the facts and proofs on which it is 
founded, and correct errors of law and fact, on the part both of 
the court and jury. Surely he cannot do this; no such thing 
was intended by those who framed the law, or was ever done 
in practice. Every judgment of a court of competent jurisdic- 
tion, in its very nature necessarily concludes the parties, as to 
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the subject matter on which it is rendered, and becomes the law 
of the case. Such judgment concludes all farther inquiry con- 
cerning the fact, by deciding it. It is obligatory, and no court 
can look behind it, unless it be one that has power to review 
the case in error, or appeal. Does the habeas corpus act confer 
this power upou me? Unless it does, it is most obvious that 
while the proceedings in the criminal court in Lehigh county 
remain in full force, they are conclusive upon me. 

In civil cases the law is much the same as it is in criminal 
cases. ‘The judge is to examine into the facts relating to the 
case, and into the cause of such confinement or restraint, and 
thereupon either bail, remand, or discharge the party so brought, 
as to justice shall appertain. I deem the words, “as to justice 
shall appertain,”’ as substantially the same with the words, “ac- 
cording to law.’’ It was not intended by either, to cut loose 


from all well settled rules of law. It was never thought that 
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the judge, on the hearing of a habeas corpus, was to set asi¢ 
or disregard the verdict or judgment, or both, rendered in a 
court of competent jurisdiction. If on the hearing, the judge 
finds the confinement of the party to be the result of a judg- 
ment of a court of competent jurisdiction, his inquiries are by 
the general rules of law restrained by such judgment, in both 
criminal and civil cases. It is, therefore, most obvious to my 
mind, that this habeas corpus act does not confer upon me, those 
enlarged powers ascribed to it by the relator’s counsel. It has 
been argued that the indictment is a mere nullity, absolutely 
void, because there was no previous oath or binding over of the 
party. If this be true, then the warrant would be no protection 
to the officer who executed it, or to any body, and the arrest 
made by virtue of it would be illegal. This allegation makes it 
necessary to examine into the powers of grand juries, and what 
it is that gives them jurisdiction of the crime and party charged 
before them. 

The oath administered to grand jurors, is that they “ will dill- 
es, mat- 





gently inquire and true presentment make of all suchartic 
ters, and things as shail be given them in charge, or otherwise 
come to their knowledge touching the present service.” 

The duty is diligently to inquire and true presentment to 
make of all such articles, matters, and things as shall be given 
them in charge. By whom given them in charge? Nothing 
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is laid before the grand jury but by the order of the attorney- 
general, subject to the directions of the court. May not the 
attorney-general with the consent of the court, submit a bill to 
the grand jury without a previous oath or binding over? Why 
may he not? The person charged is never before the grand 
jury. Their examination is in secret. The person charged is 
not to appear before them. His witnesses are never examined 
by them. The oath, warrant, or recognizance are not evidence 
before them. How then are they necessary to give jurisdiction ? 
It the party should be arrested and make is escape, a bill might 
be sent before the grand jury, and his absence from the county 
or state, would not tend to prevent it. 

Here would be a proceeding against one who was absent. 
It is not his presence that gives the court jurisdiction. It is not 
the oath, or warrant, or arrest. What is it that gives the court 
jurisdiction, for the grand jury is a branch of the court? It is 
the commission of crime within the county for which they are 
inquiring, that gives the court and grand jury jurisdiction. ‘This, 
and this alone gives jurisdicti@h. The arrest is merely to secure 
the offender. The oath and warrant are necessary to have the 
arrest made. The deliberation of the grand jury is no trial of 
the accused. The indictment is but the result of an inquiry, as 
to whether the party accused shall be brought to trial; it isa 
step necessarily taken, preparatory to trial. After the indict- 
ment is found, the party must be brought into court before he 
can be tried. That the commonwealth may inquire, and that 
a true bill may be found by a grand jury, before oath, warrant 
or arrest, I do not entertain a doubt; I do know that it has 
been often done, and I never heard it doubted until lately, and 
that in some cases that were somewhat peculiar, in another 
county. 

Grand jurors discharge a high public trust, not only for a 
public or private prosecutor, but also for the government and 
people. It deeply concerns the people of a country, that all 
crimes committed within its limits should be visited with the 
punishment denounced against them by law. Their oath isa 
safe guide; it isa valid commission: under it they act. It is 
limited by diligence as to bills laid before them. They do not 
stop there. The public have a right to the benefit of their own 
knowledge. On this they are bound to make a presentment. 
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This must always be done without previous oath against the 
party, and necessarily without warrant or binding over. When 
the presentment is made, then the indictment is drawn; and is 
always found, if found at all, in the absence of a previous oath, 
warrant, or arrest. After this is done, then the court grant 
process to arrest the accused. Here there is undoubted juris- 
diction, without previous oath or binding over. Thus it is clear, 
that they are not necessary to give jurisdiction. The want of a 
previous oath cannot limit the jurisdiction of the court, or cir- 
cumscribe the duties of a grand jury. The indictment is always 
taken in the absence of the accused. It must always be so 
taken. What then does it matter, whether there was or was 
not a previous oath and binding over? With them the jurors 
have nothing todo. They act upon legal testimony exhibited 
to them on oath, and cannot find a true bill against any one, 
without plain and direct proof of guilt. The bill is found to be 
a true bill on this proof, and this only, entirely apart from all 
previous oath and binding over. 

The act of 22d May, 1722, engtled “an act for establishing 
courts of judicature within this province,’ appears to sanction 
this practice. It as follows: “And to the end that persons in- 
dicted, or outlawed for felonies or other offences, in one county 
or town corporate, who dwell or remove or be received into an- 
other county or town corporate, may be brought to justice; be it 
enacted, That the said justices of the courts of quarter sessions and 
oyer and terminer, or any of them, shall and may direct their writs 
or precepts to all or any of the sheriffs or other officers of the 
said counties or towns corporate within this province, when 
need shall be to take such persons indicted or outlawed.’ This 
act appears to contemplate an indictment only. It is against a 
party who dwells or has removed out of the county. The in- 
dictment alone is made suflicient to justify the warrant or pro- 
cess. It appears to contemplate a proceeding against one who 
does not dwell in the county, and who has not been brought 
within its limits by any process whatever. 

It may often be necessary to proceed with despatch and ener- 
gy against offenders, to prevent their escape. Formerly war- 
rants could not be endorsed from county to county, as they now 
can. A prudent and vigilant officer might think it best to have 
the indictment found first, and then put effectual process into 
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the hands of the sheriff, who might arrest him at once any where. 
A person charged in any state with crime, and who is found in 
another state, shall, on demand made by the executive autho- 
rity of the state from which he' fled, be delivered up to be re- 
moved to the state having jurisdiction of the crime. To accom- 
plish this purpose and to justify this demand, an indictment has 
in some cases been deemed necessary. An oath and warrant 
are not so satisfactory as when the person stands charged by an 
indictment found by a grand jury, where the proof must have 
been full, and the charge satisfactorily made out. The charge 
is then pending in a court of competent jurisdiction. The court 
is a court of record, Its proceedings when properly certified, 
will command full faith and credit in the state to which they 
may be sent. It may be questionable whether any other kind 
of evidence be regarded as binding by the authority, on whom 
the demand is made. Be this as it may, a bill of indictment 
has often been sent up and found, and then the demand has 
been made. This appears to me to be a proper mode of proceed- 
ing,and proves a previous oath and binding over to be immaterial. 

That this power may be abused, is no doubt true. But may 
not an oath and warrant be equally abused? Oath may be 
made before some obscure justice, and his warrant obtained, 
which may be endorsed from county to county throughout the 
state. This may be made an instrument of aggression more 
easily than an indictment. The bill is always sent before the 
grand jury by the attorney-general, the sworn ollicer of the com- 
monwealth. This is done under the supervision and subject to 
the directions of the court. It must pass the ordeal of twenty- 
three impartial grand jurors. The charge must be sustained by 
plain and satisfactory proof. This appears best calculated to 
avoid and prevent all abuses which might arise from malice, 
rigour, negligence, or partiality. This certainly gives more 
safety to the citizen, than the mere oath of belief or suspicion of 
crime, founded upon vague and perhaps visionary probability. 
Thus the argument from fear of oppression and abuse, which 
has been pressed upon me with so much earnestness and ability, 
strongly preponderates in favour of the proceeding by bill and 
indictment. 

Fear of abuse, or even abuse itself, forms no valid objection 
against the existence of power or its exercise. Power and con- 
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fidence must be reposed somewhere. The question ought 
always to be, where can it be most safely entrusted? If it is 
not secure from abuse, when entrusted to our courts and juries, 
it is not safe anywhere, 

It has been strongly urged, that to proceed by indictment in 
the first instance, without oath and binding over, is forbidden 
by the eighth section of our declaration of rights. This section 
is as follows: “The people shall be secure in their persons, 
houses, papers, and possessions, from unreasonable searches and 
seizures; and no warrant to search any place or to seize any 
person or things, shall issue without describing them as nearly 
as may be, nor without probable cause, supported by oath or 
affirmation.” 

What is the true meaning of this provision? From its words 
it would appear to be restricted to warrants. The apparent 
intent is to prohibit the issuing of warrants of a certain character, 
Vague and general warrants are forbidden. Warrants of this 
description were well known to be dangerous, and the object 
was to guard against abuse, in issuing them. When issued, they 
might be executed at the discretion of the oflicers to whom they 
were granted. An oflicer having such warrant, might search 
any man’s house, or seize any man’s property or person, at 
pleasure. This put it in the power of the vicious to harass the 
innocent under any undefined pretence of suspicion. It is well 
known, that warrants of this description were not good at com- 
mon law. They had been decided to be illegal by the courts, 
and this section of our declaration of rights is but in aflirmance 
of a well settled common law principle. It establishes nothing 
that is new, and was designed more effectually to secure that 
which was well known, and highly appreciated. In ancient 
practice, such warrants had been in common use. The decision 
against their legality had been but recently made. The people 
in both countries had been highly excited by this oppression, 
under colour of law. This excitement had not subsided in this 
country at the time of the adoption of our constitution. 

The evil had been felt as the work of a most powerful engine 
of oppression and despotism. The deep indignation which per- 
vaded the community, was felt by the framers of our constitu- 
tion, and they thought it prudent to interpose this most solemn 
constitutional veto, against such a practice ever finding a place 
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in this country. This was wisely done, and it has indeed been 
most effectually done. 

This is a short history of this matter, and will give us some 
assistance in determining what scope is to be given to this fun- 
damental article, and at what point its legitimate limit is to be 
found. It is not said that an arrest may not be made without 
warrant—that it cannot, is not the law. Notwithstanding this 
provision, an arrest for felony may be made by any body, 
whether he be an officer or not. To have provided otherwise, 
would have been endangering the safety of the people. If the 
comiission of a murder is seen, may not the perpetrator be 
seized and secured at once by any body ? Was this ever doubted 
by any sane man? Willi it be said that an officer is to be hunted, 
before whom the oath is to be made; and after this is done, 
that a sheriff or constable is to be obtained, who may serve the 
warrant, and that during all this time not a finger is to be laid 
upon the guilty wretch, to prevent his eseape? No, our laws 
are not so feeble or so sluggish. They enjoin both activity and 
energy upon every citizen, to aid in bringing the guilty to punish- 
ment. Even a private person may arrest, without oath and 
without warrant, and that too when there is only a probable 
cause of suspicion. This he would doubiless do at his peril. 
But if he could prove the party guilty of the felony, for which 
he made the arrest, he would stand fully justified in any and 
every court. ‘This section has not the scope ascribed to it by 
the complainant’s counsel. An arrest may be made without 
oath or warrant. - A grand jury may present, which is always 
done without oath or warrant. Ona constable’s official return 
of certain offences, the court will order a bill to be prepared 
and sent up to the grand jury. This is often done; and is not 
only sanctioned by law, but in some cases is a duty enjoined 
by statute. When a tavern license is granted by the court, and 
is not taken out, there the court will order an indictment. This 
duty is imposed upon the court by the act of assembly: many 
such cases are provided for by law. They all go to prove, that 
bills may be sent to the grand juries and that indictments may 
lawfully be found, without previous oath or warrant. 

This section in our declaration of rights applies to warrants 
only. It was not intended that the mode and manner of pro- 
ceeding in courts of criminal law, should be changed by it. It 
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does not change them: these courts may proceed as at common 
law. Its object is plain and obvious. It was to prevent the 
issuing of warrants, especially vague and general warrants, 
without oath and probable cause: this is its only purpose. 
This purpose is a most valuable safeguard against oppression, 
but it does not do, and cannot do what I am asked to ascribe 
to it. Bills have been sent before the grand juries, at all times, 
and in many counties in the state, without previous oath and 
binding over. Provision is made by statute, that it shall be 
done in many eases. This shows the opinion of the people, 
the bar, the courts and the legislature. This universal practice 
and opinion, I am not now disposed to disturb or disregard. 
This indictment and process are not before me; they have not 
been complained of or returned to me, as the cause of detention. 
Their legality has been tried and determined by judge Sergeant. 
He refused to discharge the complainant, when they were di- 
rectly before him. He ordered that he should give bail to 
appear before the court in Lehigh county to answer the charge. 
Can I now collaterally, decide them to be void? Their vali- 
dity has been judicially ascertained and determined. That de- 
cision remains in full force. Can I reverse it? I am but a 
single judge in vacation: this indictment is pending in another 
court. Ihave now but common pleas’ jurisdiction, The indict- 
ment and warrant, being the proceedings of another court, and 
that court having competent and exclusive jurisdiction, must I 
not, when presented in this collateral way, regard them as legal, 
and conclusively binding upen me?» Would they not be so 
regarded if pleaded in any court? I think they most certainly 
would. This principle is so well settled, that I suppose it will 
not be seriously doubted by any well read jurist. It is alleged 
that the arrest under this criminal process was illegal; that 
the process was abused; that the arrest was made for the sole 
purpose of bringing the relator within the limits of Lehigh 
county, so that this civil process might be served upon him. 


This brings us back to the point on which I have been speaking. 
Must not I under the circumstances regard it as legal? It has 
been passed upon by judge Sergeant. The indictment, the war- 
rant and arrest, were all before him. He had the same proof 
then, that [have now. He has judicially declared them all legally 
valid. Can I now, when they are not directly before me, thrust 
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into another court and another jurisdiction, a foreign hand, and 
disturb either? Is it seriously supposed that I could or would 
do sucha thing? To do so, appears to me more than rash. I 
cannot touch the indictment or warrant. Can I take from the 
arrest its vitality? It is said that the arrest in the civil case, 
which alone is before me, is bad, because that the arrest in the 
criminal case was illegal. It has been decided that the arrest 
under the warrant was good: if that was legal, this cannot be 
vicious, for the reason assigned fails. The arrest in the case 
before me, cannot be bad for illegality in the arrest under the 
warrant, if there was no illegality in that arrest. That question 
has been decided, and that decision I am bound to regard. 
There can be no question but the arrest made under the war- 
rant, was made by virtue of the process of a court of competent 
jurisdiction, and in the exercise of an unquestionable authority. 
If I give any relief, it is by the revision of the decision made by 
judge Sergeant, in a criminal case. ‘This would be an assertion 
of right on my part, to correct and control his proceedings, and 
the proceedings of a court of competent jurisdiction, and a re- 
fusal to give to both that conclusive effect which the law gives 
them. ‘The indictment was pending, and is yet pending in a 
court that had cognizance of the crime charged. What was the 
power of that court over the subject? It had power unques- 
tionably to try the offender, and to determine whether the offence 
charged had been committed by him or not, and to punish him 
after conviction. These are exclusive and final powers inherent 
in that court. So far as my jurisdiction extends in this case, 
with what propriety can I look behind the indictment, warrant, 
and arrest? I have no power to examine these proceedings. It 
would be strange indeed, if under colour of a writ to liberate 
the relator from unlawful imprisonment, I would substantially 
reverse proceedings, which he has not thought proper to bring 
before me, and which the law has placed entirely beyond my 
control. If the proceedings were an absolute nullity, the arrest 
made would, no doubt, be unlawful. 
The indictment however, would not be a nullity if the court 
had general jurisdiction of the subject, although it might be 
erroneous. As the indictment was pending in that court, it had 
a right to have the party charged brought into court for trial. 
To award process for this purpose, was one of its most unques- 
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tionable powers and duties, The records of the court show, that 
this process was awarded. This order was an exercise of proper 
jurisdiction by the court, and as such must bind the parties until 
it is set aside by that court or by some superior court capable 
of reviewing it. This question was properly taken before 
judge Sergeant; it was tried and decided by him, and his de- 
cision I cannot rightfully disturb. This judgment is obligatory 
upon me: I cannot look behind it. The records and proceed- 
ings of the cotirt of quarter sessions of the peace of Lehigh 
county, and the decision made by judge Sergeant on the habeas 
corpus inform me, that the indictment, warrant, arrest and com- 
mitment of the complainant are legal; and with that informa- 
tion I am bound to be satisfied. 

It has been said, that the warrant was not awarded by the 
court. There was something called evidence given to me in 
support of this allegation. Every court is the keeper of its own 
records. If any thing is improperly put there, it has the power 
to order it to be stricken off. If any act of the court is omitted 
to be entered, it may order the proper entry to be made. While 
the record remains, it is conclusive upon all other courts, and 
must speak for itself. Parol evidence in a collateral proceed- 
ing is not admissible: I must take the record as I find it, as im- 
parting absolute verity. I do not intend by this view of the 
case, to give any, even the smallest sanction to the idea that 
the record does not contain a correct history of the acts and 
proceedings of that court. 

The proof of the manner in which the arrest was made, is as 
follows: The sheriff made the arrest in the presence of Mr. 
Gibbons. The prisoner was taken to the oflice of Mr. Mallery 
where his counsel soon came to see him and advise with him. 
The habeas corpus which he had sued out, was not returnable 
for some days. The sheriff made some inquiry as to his safety, 
in the mean time. He was told by one of the counsel resident in 
the city, that there was no jail there, that he had any control 
over or authority to use. 

The sheriff then said, that he would take the prisoner to Le- 
high county for safe keeping, and did so. That he should be 
thus taken to Lehigh county was the sheriff’s own suggestion, 
and for his own safety. The complainant might have given 
bail to answer the charge in Lehigh county, and then no power 
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could have taken him there. He might have given bail before 
judge Sergeant, for his appearance on the habeas corpus, before 
him. In that case, his removal to Lehigh would have been 
unnecessary. He did neither. His own conduct appears to have 
given the occasion for his being taken to Lehigh county. The 
evidence does not prove that he was taken to Lehigh county 
for the purpose of having this civil process served upon him. I 
must act upon the proof as it is; it ought to be ample, and suf- 
ficient to sustain the relator’s allegation. The proof in my 
judgment is not sufficient to establish the purpose of the arrest 
on the warrant, to have been to take the relator within the 
limits of Lehigh county, so that this civil process might be 
served on him. What took place in Allentown in relation to the 
handbill and the public meeting, was certainly not very credit- 
able to those concerned in it. It shows a degree of excitement 
on the part of those persons, that might be well calculated to 
corrupt the administration of justice, and prevent a fair and im- 
partial trial. It does not, however, touch the process, or its 
service. I must regard the indictment, warrant and arrest as 
being legal. Their legality has passed into judgment before 
judge Sergeant; I cannot disturb, revise or disregard that judg- 
ment. That being the case, the arrest on the criminal process 
must be considered by me as legal, and that arrest being legal, 
it follows that civil process might be properly served upon him. 
This is the result of all the authorities. Whenever the arrest 
and custody are legal, then the party is subject to other process. 
From this it follows, that the relator must be remanded to the 
custody of the sheriff of Lehigh county. 
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LYCOMING COUNTY SPECIAL COURT, HELD BY 
HON. ELLIS LEWIS AND ASSOCIATES, FOR THE 
TRIAL OF CAUSES IN WHICH HON. JOSEPH B. 
ANTHONY WAS CONCERNED. 





[January Term, 1844. 
A. V. HOSKINS UV. JAMES G. HOUSTON. 
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. On the Ist April, 1842, A. leased a house to B. for two years, payable quarterly, 
on the Ist of January, April, July, and October. On the 19th November, 1842, 
A. assigned his rights under the lease toC. December 9th, 1843, the property 
was sold to D. by the sheriff, under an execution against A. January Isf, 1844, 
B. died, and three quarters’ rent were then unpaid: December 4th, 1843, fi. fa. 
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issued at suit of A. V. H. against B. Levied on personal property, January 4th, 
1844, sold January 20th, and being brought into court for distribution, held that 
A. V. H. was entitled to the proceeds; that C. had no right of distress when the 
levy was made, and that D. had no right of distress, the death of tenant having 


occurred before the right accrued. 


The facts of the case are contained in the opinion of the 
court delivered by 

Hon. Extis Lewis. On the 22d December, 1841, Wil- 
liam Edkin, being the owner of a house and lot of ground in 
Williamsport, let the same for the term of two years to 
James G. Houston, at the yearly rent of two hundred dollars, 
payable quarterly on the Ist days of July, October, January 
and April, in each year. The term was to commence on the 
istof April, 1842. On the 19th November, 1842, William Edkin 
assigned his rights under the lease to Thomas J. Vastine. On 
the 4th December, 1843, the fz. fa. at the suit of A. V. Hoskins 
against James G. Houston, was placed in the hands of the 
sheriff. On the 9th December, 1843, hon. Joseph B. Anthony 
received a sheriff’s deed for the premises occupied by the said 
J. G. Houston, in pursuance of a sherifl’s sale of the same, as 
the property of William Edkin the landlord. At this time, two 
quarters’ rent of fifty dollars each quarter, were due to Dr. Vas- 
tine for the quarters ending the Ist days of July and October; 
and under the law, judge Anthony, as the purchaser of the 
landlord’s right at sherifl’s sale, became entitled to the quarter’s 
rent which would become payable on the Ist January, 1844. 
But on the day that quarter’s rent became payable, James G. 
Houston died. After his death, to wit, on the 4th of January, 
1844, the sheriff, in pursuance of the writ remaining in his 
hands since the 4th of December, levied upon the goods lying 
and being in the premises demised as aforesaid. On the 20th 
January, 1844, the goods were sold by the sheriff under the 
fi. fa., and the sum of $73 08 exclusive of costs, has been raised 
by the sale, and brought into court for distribution. 

Thomas J. Vastine claims the whole of the money, to be ap- 
plied to the payment of the two quarters’ rent due and payable 
to him on the Ist days of July and October, 1843. He rests 
his claim upon the ground that it is prior in point of time to 
that claimed by judge Anthony, and was the only amount due 
and payable for rent at the time the sheriff received the writ, 
and at the time judge Anthony received his sherifl’s deed. 
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Judge Anthony claims a pro rata distribution of the money 
between himself and Dr. Vastine, on their respective claims for 
rent. He rests hisclaim to come in with Dr. Vastine, upon the 
ground that both claims are for rent, due from the same pre- 
mises, under the same lease, for the same year, and both equally 
within the protection of the law. 

Dr. J. M. Green claims to be paid a bill for medicine and at- 
tendance during the last illness of James G. Houston, deceased, 
amounting to $2700. This preference is claimed under the 
acts of 19th April, 1794, and 24th February, 1834, prescrib- 
ing the order of payment of the debts of decedents. 

A. V. Hoskins, the plaintiff in the fi. fa., resists all these 
claims, and asks for the whole of the money in court, under the 
law which makes his execution a lien on the goods of the 
debtor from the time it was placed in the hands of the sheriff. 

At common law, the fi. fa. had relation to its deste, and 
bound the defendant’s goods from that time; so that if the de- 
fendant had afterwards sold the goods, though bona fide and 
for a valuable consideration, they were still liable to be taken 
in execution, into whose hands soever they came; 2 Tidd’s Pr. 
914. This relation being productive of great mischief to pur- 
chasers, was taken away by the statute of 29 Car. II. c. 3, see. 
16, which enacted that no writ of fi. fa. or other writ of execu- 
tion, should bind the goods of the defendant, but from the time 
the writ was delivered to the sheriff. The 6th section of the 
act of assembly of Pennsylvania, passed 21st March, 1772, is in 
substance similar to the act of 29 Car. II. But neither before 
these statutes nor since, is the property of the goods altered, 
but continues in the defendant until execution executes. ‘The 
meaning of the statutes is, that if the defendant assigns the 
goods, after the writ delivered to the sheriff, the latter may 
nevertheless take them in execution, if necessary for the pur- 
poses of the writ; Tidd 915. 

This statute, being made in favour of purchasers, did not alter 
the law as between the parties; therefore, if the execution 
be tested in the defendant’s lifetime, it might have been taken 
out, after the defendant’s death, and executed upon the goods, 
notwithstanding the provisions of these statutes; 1 Ld. Ray. 
695; Com. Rep. 117. Thus a plaintiff might have defeated the 
course of administration, by taking out a writ of execution after 
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the death of the defendant, and fesfing the writ as of a time 
prior to his death. That a mere fiction should have been per- 
mitted to work such injustice, is matter of astonishment if not 
of reproach. But so it was; and the law was indisputably as 
stated, until the legislature interfered, not many years since. By 
the act of 24th of February, 1834, it was declared, “that no 
execution fer the levy or sale of any real or personal estate of 
any decedent shall be issued upon any judgment obtained in his 
lifetime, unless his personal representatives have been first 
warned by a writ of sez. fa. to show cause against the issuing 
thereof, notwithstanding the feste of such execution may bear 
date antecedently to his death; and in all cases where property 
real or personal, of a decedent, is sold upon an execution, and 
more money raised than is sufficient to pay off the /iens of 
récord, the balance shall be paid over to the executor or ad- 
ministrator for distribution.” 

This act did not interfere with an execution issued before the 
death of the debtor. No statute has been passed, which in any 
manner deprives the execution creditor of the lien which he ae- 
quires, by placing his writ in the hands of the sheriff, in the life- 
time of the debtor. The creditor thereby acquires a lien which 
he may assert, by a subsequent levy upon the goods, or may 
abandon by a levy on the real estate, or by a stay of proceed- 
ings. The plaintiff Hoskins, acquired a lien upon the goods of 
James G. Houston on the 4th December, 1843, by placing his 
writ in the sheriff’s hands on that day; and he that seeks to 
divert that lien must establish a better right. 

If, on the day the writ was received by the sheriff, Dr. Vas- 
tine had a right to distrain upon the goods of Dr. Houston on 
the premises, for the sum of $100 due to him for the two quar- 
ters? rent ending 1st of July and 1st of October, the moment the 
sheriff interfered with this right of the landlord by “ ¢aking’’ 
the goods, by virtue of the execution, the landlord, under the 
act of assembly would be entitled to look to the sheriff for the 
payment of his rent, out of the proceeds of the goods so “ ¢aken.” 
It would seem that the claim of the landlord upon the sheriff 
does not arise upon the mere delivery of the writ to that officer, 
because that circumstance interposes no obstacle in the way of 
the landlord’s remedy by distress. The money may be paid by 
the defendant before levy; may be made by levy upon other 
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goods than those bound for the rent; may be collected out of other 
resources of the debtor; or the writ may be stayed by the plain- 
tiff, or levied upon the real estate. In either of these cases, the 
rights of the landlord would not be aflected, and he would 
therefore, have no claim upon the money thus raised. It is 
only where a levy is made upon goods which are liable to be 
distrained for the rent, that the law provides a remedy for the 
landlord, in the place of the one which is taken away. Until the 
goods are “ daken by virtue of the execution,” the landlord may 
issue his warrant to distrain, and deliver it to the sheriff, who is 
bound to execute the same. If the landlord is unwilling to 
await the result of the movements of the sheriff, under the exe- 
cution, he may hasten proceedings and secure himself by the 
exercise of his remedy by distress, at any time before the sheriff 
has actually seized upon the goods. But after goods have been 
once seized in execution, they,are in the eustody of the law, 
and cannot be taken out of that custody by warrant to distrain, 
writ of replevin, or any other legal proceedings. Nor is it ne- 
cessary to obstruct the sheriff in his proceedings on the writ, 
because the sale under any legal proceeding, will answer the 
purposes of all the claimants, by converting the goods into 
money for the benefit of all the parties entitled. A levy upon 
goods liable to a landlord’s claim for rent, would work great 
injury to the latter if his rights were not secured, and it is for 
this reason that the act of 21st March, 1772, provides, that when 
goods “lying and being on the premises demised” and liable 
to the landlord’s claim for rent, are “¢aken by virtue of any 
execution,”’ they shall be liable to the payment of such sum as 
may be due for rent “at the time” the goods are thus “ taken 
by virtue of the execution.’ The time of taking the goods is 
the moment when the remedy by distress is taken away. It is 
the time to which the amount due for rent is to be calculated, 
and the time when the landlord’s claim upon the sheriff first 
arises. But no levy was made in the lifetime of the debtor: 
the plaintiff and the landlord both delayed enforcing their re- 
medies; each reposing upon his rights, and both taking the risk 
of-such events as the lapse of time might bring forth. The first 
event in the order of time, affecting the rights of the parties, 
was the acknowledgment of the sheriff’s deed to judge An- 


thony on the 9th December, 1843. By this event, Dr. Vastine 
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ceased to have a right to an apportionment of the rent up to the 
time of making the levy. If the levy had been made on the 
4th December, 1843, it is conceived that he would have teen 
entitled to the proportion of the current year’s rent due upon 
that day, without respect to the time at which it was made pay- 
able by the terms of the lease; and his rights being fixed by 
the /evy, it is not clear that the subsequent acknowledgment of 
the sheriff’s deed could have divested them and vested them in 
another. If the right of the landlord is to be considered as 
fixed by the delivery of the writ to the sheriff, this would defeat 
judge Anthony’s claim entirely, because upon that day he had 
no valid title to the premises, nor was any part of the rent pay- 
able to him. 

The assignment of the rent by Edkin the landlord, to Thomas 
J. Vastine, dated 19th November, 1842, had the effect of sepa- 
rating the rent from the reversion. But the sheriif’s deed of 
the 9th December, 1843, by which the rights of Edkin the land- 
lord, were transferred to judge Anthony, not only dissolved the 
relation of landlord and tenant which existed between Edkin 
and Houston, but created that relation between the purchaser 
and the tenant. By that proceeding, judge Anthony, as the 
purchaser at sheriff’s sale, became by virtue of the act of assem- 
bly, the landlord, entitled to like remedies to recover any rents 
subsequently accruing, as the former landlord might have had, 
if no such sale had been made. 

By the act of 16th June, 1836, under which this claim is made, 
the present remedy is expressly restricted to cases where goods 
are taken which were “ liable to the distress of the landlord.” 
This brings us to the inquiry, whether the goods taken were 
liable to the distress of Dr. Vastine. The rent follows the re- 
version, and by the common law none but the owner of the 
reversion can have the remedy of distress. Anciently, if the 
rent remained unpaid, the estate was forfeited, and the landlord 
might enter for the forfeiture. This was gradually modified, so 
that instead of entering upon and holding the estate, the land- 
lord enters and distrains goods found upon the premises. This 
remedy exists only during the priority of estate. When the 
relation of landlord and tenant is at an end, the remedy by dis- 
tress ceases. At common law there could be no distress after 
the term is ended, because the relation of landlord and tenant 
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is thereby terminated ; but by act of 21st March, 1772, the land- 
lord is allowed to distrain for rent, after the termination of the 
lease, “ provided the distress be made during the continuance of 
his title or interest.’ But in this case, Dr. Vastine never had 
any estate in the premises; the reversion was never in him, he 
had only an assignment of the rent; the right of distress if it 
continued to exist after the assignment of the rent, remained 
with Edkin, who held the reversion. Conceding that Edkin 
might have distrained for the use of Vastine, so long as he con- 
tinued the owner of the reversion, this could not be the case 
after he was divested of all interest in the premises by the 
sherifl’s sale. On the 9th December, 1843, the reversion and 
the remedy by distress passed with the sheriff’s deed to judge 
Anthony. He became the landlord by operation of law. The 
tenant cannot have two landlords at the same time, and be liable 
to two distresses from different landlords for rent, due at differ- 
ent periods of time. At common law, upon the death of the 
landlord there was no remedy {or arrearages of rent due before 
his death, but by statute the executors were allowed to have 
remedy wherever the testator had remedy before his death. 
Under this statute it has been held that if the rent be behind, 
and the lord grant his seigniory, and dieth, the executors shall 
have no remedy for these arrearages, because the grantor him- 
self had no remedy in respeci of his grant; and the statute only 
gives remedy to the executors where the testator had remedy 
at his death; Co. Lit. 162, p. 5. The authorities are numerous 
and full to the point, that the remedy by distress belongs only 
to owner of the reversion, and that where the rent and the re- 
version become separated, the remedy by distress is gone, and 
rent is to be collected as an ordinary debt; Toller 278; 3 Bac. 
82, 96; 2 Bl. 33, 42; Bradby on‘ Distresses 18, 20, 24, 68, 50, 
89. Under the statute of 8 Anne, c. 14, which is somewhat 
similar to the act of assembly under which the landlord is al- 
lowed to claim a year’s rent out of the proceeds of his tenant’s 
goods, it has been held that in order to support the claim, there 
must be an existing tenancy at the time of the execution; 5 B. 
& Al. 88. At the time the levy was made, neither Vastine 
nor Fdkin had any right to the reversion, neither had the right 
to distrain; they had delayed the exercise of that right until it 
had passed with the reversion to the sheriff’s vendee. It fol- 
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lows, that as the sheriff interfered with no lien of Vastine’s, 
when he levied upon the goods, the latter can have no just claim 
to be paid out of the proceeds of sale. 

How stands the claim of judge Anthony, as the purchaser of 
Edkin’s right? A quarter’s rent became due to him on the Ist 
January, 1844, “ As the rent was not payable until the last min- 
ute of the natural day, the distress could not be made until the 
next day, for until that time it is not absolutely due.’”’? Bradby 
89; 1 Saund. 287; Harg. n. 6,0n Co. Lit.47b. On the Ist day 
of January, 1844, and consequently before the right of distress 
accrued, the tenant died. It has been held in England, in 
Braithwaite v. Cookrey, 1 H. Bl. 465, that a landlord may dis- 
train upon an administratrix for arrearages due before and since 
the death of the intestate; but it is believed that a distress can- 
not be made in a case like the present, upon a fair construction 
of the acts of 1772, 1794 and 1834. In this case there was no 
personal representative of the deceased—no person upon whom 
to serve the notice of distress under the act of 1772—no one to 
replevin—no one to contest the amount of the rent—no one to 
receive the overplus, if any, after the sale of the goods; and it 
would seem to follow that a distress cannot be made and the 
goods sold, according to the act of 1772, where the tenant dies, 
and no personal representative is raised to take charge of his 
estate and interests. Besides, upon the death of the tenant, the 
act of 19th April, 1794, as re-enacted on the 24th February, 
1834, took away the preference which the landlord enjoyed in 
the lifetime of the tenant, and gave a preference to claims more 
imperative in their nature, because resting upon the founda- 
tions of necessity and humanity. Upon the death of the tenant, 
his goods became the estate of a decedent, to be administered 
by an officer of the law, according to the course of administra- 
tion prescribed by law. New duties arose upon that event, 
new liabilities were created, and new preferences were given 
by law. By the act of assembly, it is declared that “ a// debts 
owing by any person at the time of his decease, shall be paid 
by his executors or administrators, so far as they have assets, in 
the manneg and order following: 1. Funeral expenses, medicine 
furnished, and medical attendance given during the last illness 
of the decedent, and servants’ wages not exceeding one year. 
2. Rents, not exceeding one year.’”? The section immediately 
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succeeding declares, that “no executor &c. shall be compelled 
to pay any debt of the decedent, until one year be elapsed from 
the granting of administration, except such as are preferred to 
rents, in the order of payment.”? And section 33d prohibits the 
issuing of any execution against a decedent, without warning 
his representatives, although such writ may be tested before his 
death; and in all cases of sales of real or “ personal property of 
a decedent, the surplus, after paying diens of record,’ is directed 
to be “paid over to the executor or administrator for distribu- 
tion.”? By the terms of this act, “a// debts of a decedent’’ 
without any exception, are directed to be paid according to the 
order of preference therein prescribed; and by that order, rents 
not exceeding one year, instead of being placed first in the 
order of payment, are placed second in grade. This order of 
priority cannot be maintained, if the landlord be allowed to dis- 
train upon the goods of the decedent. If the remedy by distress 
exist, in such a case, the act of assembly becomes a nullity, so 
far as it prescribes the order of payment. It cannot be said that 
the act was not intended to operate upon rents, or to postpone 
them to other claims, because they are expressly named and 
postponed in favour of claims of a higher nature. The executor 
may be compelled to pay the debts of the firsé class, before the 
expiration of a year; but renés are particularly named in the 
act as belonging to the class of debts which the executor shall 
not be compelled to pay before the expiration of a year from 
granting administration. How can this provision be enforced 
if the landlord, by distraining the goods, may enforce payment 
of his rent before the corpse of the debtor becomes cold? This 
provision of the act is utterly inconsistent with any right of dis- 
tress existing in the landlord. Again, upon “the sale of real or 
personal property of a decedent, the overplus after paying liens 
of record,’ must be paid over to the executor &c. for distribu- 
tion. The claim of the landlord in this case, is not a lien of 
record, and a payment of the money to him would be directly 
in the teeth of the act of assembly. The same remark may be 
made in respect to the physician’s bill presented by Dr. Green. 
His claim, like the claim for rent, can only be recovered from 
the administrator or executor in the course of administration. 
The act of assembly does not divest any lien acquired in the 
lifetime of the debtor. On the contrary, liens of record are 
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expressly recognised and directed to be paid. The issuing of a 
Ji. fa. and the delivery thereof to the sheriff, with an entry of 
the day of the month and year of its delivery duly endorsed 
thereon, creates a lien of record. The plaiutitl Hoskins acquired 
such a lien on the 4th December, 1843, in the lifetime of the 
debtor. Others have lost their priority by delay, by lapse of 
time, and by the events which have taken place, but nothing 
has occurred to impair the rights of the plaintiff. The claims 
for rent are postponed—that of Vastine because his interest in 
the premises and his right of distress were divested before the 
levy was made upon the goods—that of Anthony because the 
act of 1834, establishing a different order of payment, was 
brought into operation upon the estate by the death of the ten- 
ant before the right of distress accrued. And both are postponed 
because the exercise of the remedy by distress, in a case like the 
present, would be repugnant to the provisions of the acts of 
1772 and 1834. It is true, that the order of priority prescribed 
by the act of 1834 in favour of physic and funeral expenses, 
cannot take place here; but that is because the fund is not suffi- 
cient to satisfy the dien of record, which must be first paid. 

It is certain that justice and sound policy unite in requiring 
that every reasonable means of security should be extended to 
those who furnish shelters and homes to the houseless and desti- 
tute. But it is equally clear, that the claims of the physician 
who attends upon the dying man in his last illness—of the 
nurses and other domestics who watch with him and minister 
to his necessities in his hour of extremity—and of those who 
furnish the means of performing, in decency, the last offices of 
humanity to the corpse, stand upon ground still higher on the 
score of humanity and sound policy. The legislature has 
thought proper to discriminate between these claimants, and 
they have preferred the latter to the former. 

It is ordered that the sum of $73 08, in court, arising from 
the sale of the goods and chattels of James G. Houston, in pur- 
suance of the above stated execution, be paid to the plaintiff 
therein or his attorney. 
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DISTRICT COURT FOR THE CITY AND COUNTY OF 
PHILADELPHIA. 
[December Term, 1844. 
LANCASTER BANK U. M’CALL, HOWELL & Co. 


1, In an action by a corporation on a promissory note, it is not necessary that a 
copy of their charter should be filed, to entitle the plaintiff to judgment for want 
of an affidavit of defence. 

. Where two suits had been brought before an alderman, on defendant’s two seve- 


wo 


ral promissory notes, and the plaintiff was non-suited in each case on failing to 
prove the defendant’s signature, and the suits were again brought before the same 
alderman, and the plaintiff being yet unable to prove the signatures, discontinued 
the suits, in the absence of the defendants and after there had been a hearing 
and an adjournment, and then brought suit on the two notes in the district court, 
so as to oblige the defendant by the rule of court to admit his signatures or 
deny them under oath, it was held, that the discontinuance before the alderman 
was binding on the court; and that the plaintiff was entitled to judgment, notwith- 
standing the defendants alleged in their affidavit, that the discontinuance was 
greatly to their annoyance. 


This was an action brought to recover the amount of two 
promissory notes of which copies were regularly filed, one for 
$61 88, and the other for $70 87, drawn by the defendants in 
favour of Cabeen & Co. and by them endorsed to the Lancaster 
bank. The defendants filed an affidavit of defence, and upon 
the argument of the rule the facts appeared to be these: The 
notes in question were sent by the plaintiff to an alderman of 
the city of Philadelphia, for collection. He issued a summons 
on each; and on the day of hearing, the defendants required that 
their signatures to the notes should be proved. There being no 
witness in attendance for this purpose, the defendants demanded 
a nonsuit, which was entered, and the alderman immediately 
afterwards issued a second summons on each note. At the 
return of the second writ, the parties appeared by counsel, and 
some evidence was given to prove the handwriting of the de- 
fendants; but it was deemed insufficient by the alderman, and 
an adjournment took place. Afterwards, on the same day, the 
alderman, at the instance of the plaintiff’s counsel, enteréd a 
discontinuance in each case, which was done for the avowed 
purpose of bringing suit in this court, and obtaining the advan- 
tage of the rule of court, which dispenses with the necessity for 
proving the defendant’s signature, unless it is denied under oath. 
No costs were paid to the alderman at the time, and not until 
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after the institution of the present suit. The discontinuances 
were entered in the absence of the defendants, and were ob- 
jected to as soon as heard of, by them. The affidavit of the 
defendants stated, that “the discontinuance of the suits was 
greatly to the annoyance and vexation of the defendants, and 
greatly to the advantage of the plaintiff over the defendants.” 
The affidavit also stated, that it did not appear by the record, 
by what authority the present suit was brought in the name of 
the “ Lancaster bank’’—that there was upon record no charter 
or copy thereof, nor any evidence of their right to sue in a cor- 
porate capacity. 

C. Wallace Brooke, in support of the rule contended, that the 
discontinuance by the alderman, put an end to the suits before 
him;—that he was the judge of the justice and propriety of 
entering the same, and his decision could not be reviewed in the 
present suit ;—that his docket, as to things adjudicated by him, 
has the conclusiveness of a record; Hazelett v. Ford, 10 Watts 
103. Payment of the costs is not essential, unless required by 
the court, but in the present case they have in fact been paid. 
As to the second point, that a copy of the charter of the bank 
had not been filed, it had been decided by this court to be un- 
necessary. 

J. C. Vandyke, for the defendants contended, that the plain- 
tiff would not be permitted to discontinue, where it would give 
him an advantage, or tend to véx and oppress the defendant, 
which was evidently the case here. He relied upon the Me- 
chanics’ Bank v. Fisher, 1 Rawle 341. He was about to argue 
the second point, but the court said, they had already settled 
that question in favour of the plaintiff, and that the supreme 
court had determined the point in the same way. 

Per curiam. Whether the discontinuance by the alderman 
was correct or otherwise, we cannot inquire. The objections 
which have been urged here against his decision, might very 
properly have been made before him, but we have no authority 
to revise his decision. As it does not appear by the affidavit of 
defence, that the merits of this case have been adjudicated by 
another tribunal, or that there is another action pending for the 
same cause, which are the only points attempted to be raised, 
judgment must be entered for the plaintiff. 
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CASES IN THE COURT OF COMMON PLEAS FOR 
THE CITY AND COUNTY OF PHILADELPHIA. 


[April 12th, 1845. 


BARRINGTON UV. JUSTICE. 


1. As between landlord and tenant, manure made on a farm is attached to the free- 
hold, and forms a part of the real estate, and a tenant who has leased property 
used for farming purposes, has no right to remove from the premises the manure 
which has accumulated in the barnyard on the farm. 

2. He will be restrained from so doing by a writ of estrepement under the act of 
the 29th of March, 1822. 


This case came before the court on a motion to dissolve a 
writ of estrepement, which was issued on the petition of the 
plaintiff, “setting forth that he is the owner in fee of a farm 
situate in Oxford township; that he leased to the defendant the 
said farm for one year from the Ist of April, 1844; that the de- 
fendant entered into the possession of the same, and when he 
so took the possession, there was a large quantity of manure in 
the barnyard, which by the custom of farmers in Pennsylvania, 
has been always left by the outgoing tenant for the purpose of 
being spread upon the soil; that the said Justice used the same 
on the land and spread it on his winter grain and crops during 
the year; and that there is now a large quantity of manure on 
the farm which of right belongs to him for the benefit of it; that 
the said defendant has sold the manure, and is about to remove 
the same from the farm; also averring that the said Justice 
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threatens to commit waste upon the premises, and has actually 
committed waste thereon; likewise praying the court to award 
au writ of estrepement, commanding the said Justice to stay 
waste upon the premises, and to prevent him from removing 
the said manure from the farm, committing any farther waste 
or injury to the premises so demised.”’ 

The motion was argued by William R. Dickerson on behalf 
of the defendant, and by 2ubrey Smith, contra. 


On Saturday, April 12th, 1845, hon. Anson V. Parsons deli- 
vered the following opinion of the court. 

The writ of estrepement in this case was prayed for in pur- 
suance of the provisions of the act of the 29th of March, 1822, 
entitled “an act to prevent waste in certain cases within this 
commonwealth,’ which authorizes the court to issue a writ of 
estrepement on complaint of the owner of lands against a tenant 
for years after notice to quit, &c. 

The only question argued by the counsel on this motion is, 
whether a tenant who has leased property used purely for farm- 
ing purposes, has the right by law to remove from the premises 
the manure which has accumulated in the barnyard on the farm, 
before the termination of his lease; in short, under the law in 
Pennsylvania, whether this article is personal property, or is 
attached to the freehold, forming a part of the real estate. 

In the discussion of this point much was said by the counsel 
relative to the custom in Pennsylvania, as to the right of the 
tenant to remove the manure from a farm when it was leased 
for a term of years; but the court were not disposed to receive 
evidence as to any custom or usage prevailing between land- 
lord and tenant in relation to the subject, and are therefore 
compelled to decide the point on a mere question of law, for the 
purpose of determining what species of property the article is; 
whether it comes under the denomination of personal property, 
or whether it belongs to the freehold and forms a part of the 
realty. 

I shall not on this occasion go into an examination of the 
English authorities on this point, for there are but few cases to 
be found where the question has arisen between landlord and 
tenant. Some of the text writers, in treating upon it as between 
the heir and executor, call it personal property, and say that it 
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belongs to the executor, as will be hereafter shown. In this 
country, where the question has been decided as between land- 
lord and tenant, it has been held to belong to the landlord, and no 
more the subject of removal than a fixture; and such I think is 
the law. This is my conclusion from authority, and I believe 
it can be fully established on principle. 

In the case of Kitteridge v. Wood, decided in 1826, 3 N. H. 
Reps. 503, it was held to be a part of the freehold. It wasa 
case between vendor and vendee. Chief justice Richardson 
reviews most of the English cases in relation to fixtures, which 
before that time had been determined as between the executor 
and heir, between tenant for life and the remainderman, tenant 
for years and his landlord; and after accurately deducing all 
established principles therefrom, rules, on strictly common law 
doctrines, that all manure, whether it be in heaps about barns, 
or made in other places upon the land, goes with the land to the 
vendee. 

The case of Lasseil v. Reed, 6 Greenleaf’s Reps. 222, was 
subsequently decided. It was a case between landlord and 
tenant. The facts were these: The tenant took away from the 
premises he had leased of the plaintiff, the manure lying in 
heaps in the farm-yard surrounding the barn. It appeared 
some of the cattle kept upon the premises during the continu- 
ance of the lease belonged to the plaintiff, and were leased with 
the farm, and some to the defendant. <A part of the hay fed to 
the stock of cattle on the farm had been purchased by the ten- 
ant, another portion was cut on the farm. There was no cove- 
nant in the lease which had relation to the subject, or the condi- 
tion in which the premises should be surrendered to the landlord. 
Yet it was ruled by the court upon the great and leading prin- 
ciples of the common law, that the tenant had no right to remove 
the manure; that it formed a part of the freehold, and was at- 
tached to the land itself. 

The next case I shall mention, is that of Daniels v. Pond, 21 
Pick. 367. This was an action of trespass. There was an 
agreed statement of facts, which were these: The farm from 
which the manure was taken by the defendant, was formerly 
owned by one Blake, and was conveyed by him to the plaintiff: 
at the time of said conveyance, one Nason was tenant of the 
farm, under a parol lease from Blake, by the terms of which he 
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was to hold for a year; that a part of the manure in question 
had accumulated at one end of the barn, having been thrown 
from the stable where Nason’s cattle had been fed; and the 
other part had accumulated in the barnyard, being composed of 
hay, &ec., that grew on the farm, and of loam or other things, 
carried by Nason from the barnyard to the side of a 
contiguous highway in the autumn or winter of his tenancy; 
and that this highway was over land of which the fee, originally 
belonged to Blake, and was by him conveyed to the plaintiff as 
above mentioned. ‘The cause was discussed at great length by 
able counsel. Chief justice Shaw ruled, 1. That the plaintiff by 
the purchase became the owner of the farm with all its inci- 
dents, subject only to the tenaney at will of Nason; and if the 
manure became the plaintifl’s at all, it was a part of and inci- 
dent to the realty. 2. “The court are of opinion, that manure 
made on a farm, occupied by a tenant at will or for years, in 
the ordinary course of husbandry, consisting of the collections 
from the stable and barnyard, or of composts formed by an ad- 
mixture of these with soil or other substances is, by usage, prac- 
tice, and the general understanding, so attached to and connected 
with the realty, that, in the absence of any express stipulation 
on the subject, an outgoing tenant has no right to remove the 
manure thus collected, or sell it to be removed, and that such 
removal is a tort, for which the landlord may have redress; and 
such sale will vest no property in the vendee. 

“« The rule here adopted will not be considered as applying 
to manure made in a livery stable, or in any manner not con- 
nected with agriculture, or in a course of husbandry.” 

The case of Parsons v. Camp, 11 Conn. Reps. 525, was a case 
between vendor and vendee. In that case the vendor removed 
the manure after the sale for which an action of trespass was 
brought. It was ruled by the supreme court of Connecticut, 
that manure in a yard could not be taken away by the vendor 
—it passed by the sale to the vendee; the land being conveyed, 
this was incident to the freehold, and passed by the deed. 

The next case to which I shall refer, is that of Middlebrook 
v. Corwin, 15 Wendl. 169. This was an action of trespass 
brought for several loads of manure, which had been taken 
and carried away by the defendant, from a farm occupied by 
one Vancleft as the tenant of the plaintiff for a year. The 
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farm was stocked by the plaintiff with cattle, and leased with 
the premises. The manure was sold by the tenant to the de- 
fendant, and by him taken from the barnyard shortly before 
the expiration of the term. 

Judge Nelson, in delivering the opinion of the court, goes 
into an examination of some of the ancient text writers who have 
said that manure ina heap, before it is spread on the land is a 
personal chattel, therefore goes to the executor and not the 
heir; see Toller ou Exeeutors, 150: and admits such might be 
the law when there was no covenant to the contrary, as between 
the heir and executor, but as between landlord and tenant, it 
does not apply ; and takes this distinction, that where a farm is 
leased for agricultural purposes, good husbandry, which is im- 
plied by law in every such contract, without any express stipu- 
lation therefor, would require that the manure be left on the 
premises. He then shows by a strong array of English autho- 
rities, that it is a question of law to be determined by the court, 
what is the using of land in a husbandlike manner. On this 
point he seems to be sustained by the case of Brown v. Crump, 1 
Marsh. 567; Woodfall, Landlord and Tenant, 255; 4 East 154. 
He then remarks in relation to the law of the case then before 
him, “ We may, I think, say upon authority, that where a farm 
is let for agricultural purposes, no stipulation or custom in the 
case, the manure does not belong to the tenant, but to the farm; 
and the tenant has no more right to dispose of it to others or 
remove it himself from the premises, than he has to remove a 
fixture.”” 

I have not found any American authority that is in conflict 
with this strong array of decisions by some of the ablest courts 
in the union, except a remark made by the president judge in a 
neighbouring district, in his charge to a jury in the case of 
Rinehart vw Olewine, in which it is stated “that manure in the 
barnyard, made by the beasts of a tenant, and preserved by his 
labour and care, does not pass to a purchaser from the sheriff 
of the landlord’s remainder.’’ But it should be borne in mind, 
that this was not the main question in the ease, and probably 
these authorities were not presented to the attention of the 
learned judge, nor the principles discussed which seem to have 
attracted the attention of other courts, in the cases to which I 


have referred. In the case of Rinehart v. Olwine, 5 Watts & 
25* 
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Serg. 157, there seems to have been a compromise, and Mr. jus- 
tice Rogeis in delivering the opinion of the supreme court, when 
reviewing the charge on error, observes: “ Without undertaking 
to decide the question, whether when a farm is taken by a 
tenant for agricullural purposes, manure made upon it belongs 
to the farm and not to the tenant, yet we can safely say, that a 
compromise made in respect to it, is good and cannot afterwards 
be gainsaid by the parties.” Hence I think, the question is 
undecided in Pennsylvania, by our court of last resort. 

It appears to me that where a farm is leased to a tenant 
purely to be cultivated for the purposes of agriculture, he has 
no right to take away the manure that is made on the premises. 
It forms a part of the soil itself to a certain degree. It becomes 
identified with the freehold. True it is, often large heaps are 
collected in the farm yard, yet the quantity in which it is col- 
lected cannot in any way change its character, or the species of 
property by which it must be known on legal principles. If we 
once admit the principle that a tenant can remove that which is 
collected in a large quantity in a yard, what is there to prevent 
him from going over the farm, and gathering all which is de- 
posited in less quantities by aecideut in the pastures, or by 
design for future use, on any part of the premises, even when 
in a state of decomposition, and about to become commingled 
with the soil?) What would prevent the tenant from scraping 
the deposits around every stackyard, or gleaning all which had 
been formed in a sheepfold during the year, just as his lease 
was about to terminate? Ifsuch acts were justified by the law, 
the very face of the earth, on some portions of the farm, might 
be carried off as personal property claimed by the tenant, which 
would soon lay waste the finest farms in our valleys. <A 
doctrine attended with such serious consequences to the agri- 
cultural interests of the state, lam unwilling to admit. 

No principal of law is better settled than that the tenant can- 
not remove any thing which is attached to the freehold, that is 
connected with the soil, or affixed thereto. When the manure 
is deposited in the yard, is it not connected with the earth? Is 
it not affixed to the freehold? If the tenant attempts to remove 
it, some portion of the soil will cling thereto? Is not its cha- 
racter as movable property then lost? Is it not identified with 
the earth? What then is the nature of the property? Surely 
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it must be real estate? If therefore we base our decision upon 
purely the rigid principles of the common law, as to the cha- 
racter of property, the conclusion seems to be irresistible, that it 
is a part of the real estate. 

But Lam not disposed to put the case on that ground. I 
think that good husbandry requires that the tenant should leave 
the manure on the premises; that in the absence of any stipu- 
lation in the lease to the contrary, the law implies that the ten- 
ant consented that it should be left, and in their agreement the 
legal implication is that the parties treated it as real estate, and 
the right of its removal is as much forbidden by law as any 
other fixture. 

No one, I think, would seriously contend that a tenant could 
remove the rails from the fences; and surely they equid be 
severed with much less injury to the soil than the manure depo- 
sited on the ground. ‘The effect of either would be injurious to 
agriculture, and would not be good husbandry. We all know 
that the tenant making the rails, or purchasing them and setting 
them in post, gives him no right to take the fence away at the 
termination of his lease. The destruction of the fence injures 
the realty; so does the removal of manure; if the tenant 
attempted to do either, in my opinion he ought to be res- 
trained. 

I do not deny that numerous cases are found in our books, 
where it has been ruled that a tenant, at the termination of his 
lease, may remove erections made at his own expense for the 
purpose of carrying on his trade; because it is for the public 
good that such species of enterprise and industry should be 
encouraged; therefore where the parties are silent on the sub- 
ject in the lease, the law determines what principle best ad- 
vances the public interest aud is in accordance with good 
policy, and by that principle the question of property is settled. 

It is equally the duty of a court to regard and protect the 
interests of agriculture as well as trade. It is a truth obvious 
to every one acquainted with the cultivation of land, as a 
general observation, that manure is essential on a farm; and 
that such manure is generally the product of the stock kept on 
such farm combined with other composts, and relied upon 
annually to be appropriated to enrich the farm and render the 
soil productive. If therefore at the end of the year, or of the 
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term where the lease is for more than a year, the tenant may 
lawiully remove all the manure which has accumulated, the 
inevitable consequence will be the impoverishment of the farm 
for the ensuing year; or such consequence must be prevented 
at an unexpected expense to the landlord, occasioned by the 
conduct of the tenant; or else the farm thus left destitute of any 
thing to render it productive, must necessarily be leased at a 
reduced rent or unprofitably occupied by the owner. It seems 
to me either alternative is an unreasonable one; and all the 
above consequences may be avoided by denying the lessee the 
right to remove such property. It cannot be fairly pretended 
that this claim is founded in justice or reason, or from analogy 
to any principle in relation to the law regulating fixtures; and 
in my,opinion such a demand the Jaw of the land will not 
sanction. 

It was ruled in England as early as 1785, in the case of 
Watson v. Welsh, that it was a matter of law for the court to 
determine what is good husbandry, a principle like the one 
involved in the present controversy. Woodfall, Landlord and 
Tenant, 255; 1 Esp. N. P. 131; Hot. N. P. 197; 2 Barn. & Ald. 
131; Brown v. Crump, 1 Marsh. 597. 

When the lessor executed the lease, it cannot be supposed 
that he believed he was giving the lessee the right to im- 
poverish his farm, and have it returned to him in a condition 
unfit for use; on the contrary. the whole tenor of the lease 
before us indicates a totally diflerent intention, Fifty loads of 
manure was to be purchased in the city and hauled by the 
tenant to the farm, the lessor paying for the one-half; the tenant 
covenants “to surrender and yield up the demised premises 
with the appurtenances unto the Jandlord, in as good order and 
repair as the same now are, reasonable wear and tear, casualties 


which may happen by fire or otherwise only excepted.”’ — It is 
clear, if an ingredient so essential to the benefit of the farm can 
be removed, this covenant in the lease will not be complied 
with. Therefore on principle and authority I think the law is 
with the plaintiff, and therefore direct the rule granted in this 
ease to be discharged. 
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[April 12th, 1845. 


LOGAN WU. CHANDLER. 


1. Suit before an alderman by A. On appeal the declaration was in the names of 
A., B., and C., executors of D. Held, that the amendment was allowable. 


This was an appeal from the judgment of an alderman of the 
city of Philadelphia. The transcript was in the name of Charles 
O. Logan v. Elizabeth Lancaster. An affidavit of defence was 
filed by Elizabeth Chandler, stating that she had been sued by 
the name of Elizabeth Lancaster. The declaration was in the 
names of Archibald Charles O. Logan and William Logan, exe- 
cutors of William Logan deceased, who sued in the name of 
Charles O. Logan v. Elizabeth Chandler, who was sued in the 
name of Elizabeth Laneaster. 

The propriety of this amendment was submitted to the court 
for their opinion. After deliberation, 

Kina, president: The ameudment in this case by the intro- 
duction as parties of the co-executors of the plaintiff, is fully 
authorized by the decisions of the supreme court in Graham v. 
Vandulore, 2 Watts 131; Comfort vw. Leland, 3 Wharton 87-88; 
and in Giffen v. St. Clair Township, 4 W. & S. 327. On prin- 
ciple these cases are identical with the present, and must rule 
it. The proper course of procedure in such a case is a demurrer 
by the defendant to the declaration, for want of conformity 
between the cause of action set out in it and that disclosed in 
the transcript. The judgment of the court, however, is given 
on the ground, that if there had been a demurrer, the introduc- 
tion of the co-executors must have been held to be an admissible 
amendment. 


SUPREME COURT OF PENNSYLVANIA. 
{April 5th, 1845. 
COMMONWEALTH EX REL. BUSTARD UY. CROMMIE, 
1. An indenture of apprenticeship whereon does not appear the assent by signature 


of the parent or person standing in loco parentis, is void. 


A writ of habeas corpus having issued commanding E. H. 
Crommie to bring before the court the body of James Bustard, 
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&e., he returned that he held the said James by virtue of a cer- 
tain indenture of apprenticeship, by which it appeared that the 
said James (aged seventeen years), had with the consent of Ais 
mother (by whom the indenture was signed and sealed), put 
himself apprentice to the said I. H. Crommie to learn the trade 
of a shoemaker, &c. The relator then presented to the court 
the deposition of a witness, by which it appeared that the 
relator, George Bustard, the father of James, was living with 
his wife at the time of the binding, &c., and was in all respects 
competent to exercise the duties of a parent, &e. 

Other evidence as to the father’s consent to the binding, the 
agency of his wife, &c., was also given, but which the opinion 
of the court has rendered it unnecessary to state. 

J. Miles Esq., (with whom was J. /. Johnston Esq.), for the 
relator, argued Ist, that to enable the minor to seal a valid 
indenture, the parent must be assenting a/ the time of its exe- 
cution by the minor; and 2d, that his assent must be evidenced 
by the indenture. He cited the acts concerning the binding and 
the assignment of apprentices. Purd. Dig. 65-7; 3S. & R. 165; 
Addison 343; 4 Watts 80; 5 Whart. 130. 

H. PR. Kneass Esq., for the respondent, cited 1 Rawle 191; 
68. & R. 340. 


Per curiam. The form of the assent is immaterial; but it 


l 
must be expressed before the magistrate at the time of the bind- 
ing, which is the time material to the validity of the act, and it 
must be a written accompaniment of the indenture. In this 
ease the mother was not the parent indicated by the statute, and 
as the father was not present and did not attest the paper, or 
give any other written expression of his assent to it, the binding 
was void. dpprentice discharged. 


PAPAAADAIA PAARAARARALRAALRAALRARLS LS 


IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 


BRADFORD’S ADMR. DE BONIS NON v. BRADFORD’S EXECUTOR. 


1. The regular way of contesting the validity of letters of administration is by 


appeal to the register’s court from the act of the register, and thence to the su- 


preme court. Hence, when letters are regular on their face, the name of a 
person claiming to be plaintiff under them will not be stricken from the record. 
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Still, as a defendant who denies their validity has a right to put in any plea 
that he thinks good against them, the pleadings must not be so framed as to 
deprive him of this right: and if they have been so framed, through the informal 
mode of pleading common with us, the court will direct greater formality. 


One W. had been appointed administrator de bonis non of 
the plaintiff’s intestate, but being in ill health and in order to 
prevent a vacancy in the administration, the letters of adminis- 
tration to her were by consent revoked, as it was said, and new 
ones granted to Mrs. C. along with the aforesaid W. This was 
after issue joined. W. soon after died, and Mrs, C. her co-ad- 
ministratrix by writing filed, “ gave the court to understand and 
be informed” of the said grant of new letters, and of the death 
of W. one of the administrators under them. 

A rule was then taken on behalf of the defendant, to show 
cause why the suggestion of the name of the said C. as plaintiff 
should not be stricken off the record. The motion was sup- 
ported on the ground that the joint letters had issued irregularly, 
a point about which evidence was given on both sides, and 
directly contradictory certificates produced from the register’s 
oflice. The letters themselves appeared to be entirely regular. 

The defendant’s counsel, denying that there was in fact any 
irregularity in the mode in which the joint letters had been 
granted, yet contended that as the letters were regular on their 
face, /his court could not inquire whether they were so in fact: 
that if the letters were ill, the defendant had a perfect remedy 
by appeal from the register to the register’s court, and thence 
again to the supreme court. (Revised act of 15th March, 1832; 
Stroud’s Purdon, 6th ed. 910, §§ v., xxv., Xxxi., and xlii.) That 
a case in 7 Watts 51 was in point; for the supreme court there 
decide, that “the decree of a register granting letters testa- 
mentary is conclusive until reversed on appeal; the legality of 
it cannot be inquired into collaterally.” 

The form of the suggestion used, it was said, was the usual 
one, and in fact more than the act of assembly required: for that 
by the provisions of the act—at variance indeed with the rules 
of pleading, but obligatory notwithstanding—the new plaintiff 
is empowered to prosecute the suit to final judgment, “in like 
manuer as if no change had occurred.” (Revised act of 24th 
February, 1824; Stroud’s Purdon, 6th ed. 436, § xxxii.) 
The matter of form, however, was not insisted on: the objection 











300 District Court of Philadelphia. 


was against the rule’s being made absolute on the ground 
assuined by the defendant, and without leave of some sort for 
the surviving administratrix to appear on the record. 

Per curiam. An administrator de bonis non has the right 
under the aet of 24th February, 1834, relating to executors and 
administrators, to prosecute to judgment and execution all 
actions commenced by his predecessor in the administration, 
which were pending and undetermined at the time of the letters 
de bonis non granted to him. 

[t is usual for the administrator de bonis non in such cases to 
suggest informally and without application to the court for leave 
to do so, his name and representative character upon the record; 
and to proceed in the action in the same way as if he had com- 
menced it: and this practice (which was pursued in this case), 
is convenient when his right as administrator is not called in 
question. In this case, however, the defendant denies the 
validity of the letters granted to Mrs. C., and has moved to 
strike her name as administratrix from the record. 

Upon the argument of the motion, the letters de bonis non 
were produced and shown to the court; and apparently they 
invest her with the representative character she claims. But 
the defendant alleges that they were granted improperly, and 
in order to prove it, the records of the register were produced 
upon the argument. The court has undoubtedly the right to 
require that a person claiming to be an administrator, should 
exhibit proof of the fact; but whether this court has power to 
examine collaterally upon a motion like this, the proceedings of 
the register and decide against their validity, is a different ques- 
tion. The regular mode of revising the acts of the register, is 
by appeal to the register’s court, from which court an appeal 
may also be taken to the supreme court. Still, the defendant 
has a right to call in question the representative character of 
Mrs. C. by way of plea. And if no declaration had been filed 
in this case, there would have been no necessity for this motion, 
because Mrs. C. would have been obliged to make profert of 
her letters in her declaration, and this would put it in the power 
of the defendant, upon craving oyer of them, to plead any 
matter dehors the letters which would avoid them: 5 B. & C. 
491; 1 Wms.’ Saunders 275; 2 Chitty’s Pl. 525; 1 Salk. 37, 
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39. 40; Carth. 373; 3 T. R. 387; Sayer 83; Cro. Eliz. 879, 
907. 

We do not thiuk it necessary however, for her to declare de 
novo i order to make profert of the letters in the declaration ; 
but under the act of assembly she has a right to take up the 
issue tendered (if she is an administratrix), and proceed to trial. 
Yet the defendant must not be deprived of his legal right to con- 
test the validity of the letters, by the informality of the sug- 
gestion. 

The only question of any moment to be considered at present, 
respects the form of the practice proper to be adopted. 

As the record now stands, the defendant can take no issue 
upon the letters. The showing of them to the court on this 
mouon, and submitting them to the summary decision of the 
court, is neither convenient to the court, nor what the defend- 
ant has a right to require. We think therefore, that the rule 
must be made absolute; but Mrs. C. must be allowed, as she 
has produced letters which appear to give her the right, to file 
anew suggestion with profert of the letters granted to her by 
the register. The defendant will then be allowed to crave oyer 
of the letters and plead to them. By this method either party 
will be able to remove into the supreme court every question 
touching the validity of the letters, which can properly be 
raiscd in this action. This could not be done under the issues 
upon the pleas already pleaded. 

The letters which have been shown to the court, are granted 
to W. and C. conjointly ; of whom it is said that the former has 
since died. If this is so, this fact should also be suggested. 

The counsel of Mrs. C. may adopt any form which will carry 
out these views: and it may be entered upon the record after 
the pleas pleaded. 


Afterwards the counsel on behalf of Mrs. C. moved for 
leave to plead the following suggestion, and leave was granted. 
The folowing rorm was agreed upon: 4nd now, to wit, 


the day of comes the said C. by her attor- 
ney, &c. and suggests to the court here, that since the issue 
was joined as aforesaid, to wit, on the day of the 


regisler of wills, §c. in and for the city and county of Phila- 
delphia, to whom the granting of letlers of administration of 
VOL. IV.—NO, VIL. 26 
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ali and singular the goods, §&c¢. of the said, §¢., belonged, did 


revoke, repeal and annul the letters of administration thereto- 
Jore granted to the said VY, in the declaration mentioned ; 
and afterwards, to wil, on the day of did grant 
other letters of administralion of the goods, §c. of the said, 

Sc., deceased, to the said W. and the suid, C.; which 
said last mentioned letiers the said C. brings into court here, 
the date whereof is the day and year last aforesaid. vind the 
said C. by her atliorney, §¢., further suggests to the court here, 
that since the granting of tie letters of administration last 
aforesaid, to wit, on the day of the said TV. died; 
by means whereof and by force of the act of assembly, the said 
C. saith the right farther lo prosecute the said action hath 
survived and wholly acerued to her the said C. Wherefore she 
prays judgment of the said court that she tie said C. be re- 
ceived and made party plaintiff in the place of the said W. 
deceased as aforesaid. Whereupon it was considered by the 
said court, that the said C. be received and made party plain- 
tiff in the action aforesaid. nd thereupon, the suid defend- 
ant by his aliorney, §¢. craved oyer of the said letters of 
administration granted to the said W. and the said C. as 
aforesaid, and il was granied lohim. vlad thereupon the de- 
fondant by his atiorney afuresaid, for a farther plea in this 
behalf sailh, §&e. §e. §c. 


[April 5, 1845, 
Warnmoucu v. FRANCIs. 

1. A. issued a fi. fu. against B. and placed it in the hands of the sheriff, who made a 
levy upon certain property alieged to belong to B.C, another execution credi- 
tor, likewise issued afi. fa. aguinst the same detendant, and the sheriff levied 
upon the same woods. D. gave notice that the goods belonged to him and not 
to the defendant, whereupon the sheriff obtained an indemnity bond from 
C. the second execution creditor, conditioned to indemnify the sheriff, and save 
him harmless “for or by reason of his executing C.’s writ and attaching 
and making sale by force and virtue of said writ, of the personal property of any 
person or persons whatsoever, supposing the same to be property of the defend. 
ant in the execution.” The sheriff then proceeded to sell the goods seized, and 
appropriated the proceeds to A. the first execution creditor, D. the person who 
claimed the ownership of the goods, broug!it suit against the sheriff and recov- 
ered damages: Held, that the sheriff had no right of action against C, and his 

, on the bond of indemnity, inasmuch as he had not levied B.’s debt, which 

was the condition of the bond, and that it made no difference whether the first 

execution creditor executed a similar bond or not. 


sureties 


This case arose on a demurrer to the palintiff’s amended 
replication, The case has been in part, already reported in this 
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Journal (see ante, page 16), where the nature of the action 
and the pleadings ere particularly set forth. The following 
opinion of the court contains a sueccinet statement of the 
amended replication 2nd demurrer, and it is thought unneces- 
sary to publish them ¢2 exvtenso. We deem it proper, however, 
to detail the facts of the case, as they appeared partly on the 
argument of the case and partly in the pleadings. 

Watmough, the plaintiif, in the year 1837, was high sheriff 
of the city and county of Philadelphia. On the 29th of August, 
1837, a freri fucias at the suit of Baldwin to the use of Gilliams 
against Joseph P, Norris, was put in his hands, and on the same 
day a levy was made upon personal property in possession of 
the defendant, and on the next day the sheriff’s advertisements 
appeared. Then followed a notice to the sheriff on the Ist 
September, 1837, that the property belonged to John R. Thomp- 
son. Whereupon the plaintiff in that action exeented an in- 
demnity bond to the sheriff, with sureties in the sum of 
10,000. 

The defendant in this case, Charles Francis, sued out a fieri 
facias, on the 5th September, 1837, against the same defend- 
ant Norris, aud on the next day delivered the same to the 
sheriff. On the Sth September 1837, Mr. Francis executed the 
bond of indemnity on which this suit is brought with sureties, 
On the 27th September, and 11th October, 1837, the sheriff 
sold and subsequently paid the proceeds to the plaintiff in the 
first writ of fer? fucias. John R. Thompson brought suit 
against the sheriff in the supreme court for setling the goods as 
the property of Norris, and recovered damages to the amount 
5 88. Whereupon Mr. Watmough brought this action of 
debt against the defendant on his indemnity bond. The eondi- 
tion of the bond is set out, ante, page 17, and also in the follow- 


ing opinion of the court. 


Jonns J.: It appears by the pleadings in this case, that the de- 
fendant, Charles Francis, sued out of this court at the September 
term, 1837,a fi. fu. against J. P. Norris Jr., directed to the plaintiff, 
who was at that time the sheriff of the county, commanding 
him that he should cause to be levied a certain debt of $12,875 
besides interest and costs, f 

Previously to the delivery of this writ to the plaintiff, another 
writ of fi. fu. had been sued out of this court by Joseph Bald- 
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win, for the use of Jacob Gilliams, against the same defendant, 
and delivered to the plaintiff, commanding him to cause to be 
levied a debt of $3,479, with interest and costs, 

The plaintiff having these writs in his hands, seized certain 
goods, and was about to proceed farther in the execution of 
this process, when John R. Thompson gave notice to him, as 
sheriff, that the goods he had seized were not the goods of the 
defendant in the execution, but belonged to him and others. 

The defendant and J. Francis Fisher thereupon gave the bond 
upon which this suit is broueht; the condition of which is, that 
if Charles Francis and J. F. Fisher should keep harmless and 
indemnify the plaintiff and his officers for and by reason of his 
or their executing said writ and attaching and making sale by 
force and virtue of said writ of the personal property of any 
person or persons whatever, supposing the same to be the pro- 
perty of the defendant in the execution, then the obligation to 
be void, &e. 

The plaintiff then proceeded to sell the goods seized, and 
thereupon Thompson brought an action against him in the 


supreme court, and recovered damages to the amount of 


$5.575 SS, with costs. 

It is for indemnity against this recovery the plaintiff has 
brought this action. 

The plaintiff having declared generally upon the bond, the 
defendant craved oyer of the condition, and thereupon pleaded 
ten different pleas, most of which are special pleas; and the 
plaintiff has replied to each; and the detendant has demurred 
to the replications of the plaintiff to-the third, seventh, ninth 
and tenth pleas. 

In his third plea the defendant alleges that the plaintiff did 
not at any time after the date of the said writing obligatory 
execute the said writ of /. fa. set forth in the bond, and attach 
and make sale of the said personal property of J. P. N., the 
defendant named in the writ, &e. 

It is said that this plea is faulty, because it is unimportant 
whether the writ was executed before or after the date of the 
bond. Whether so or not, Ido not perceive that the defendant’s 
plea would have been less effective, if he had averred that the 
plaintiff did not at any time execute the writ, instead of averring 
that he did not execute it at any time after the date of the bond. 
If the fact were that he did execute the writ before the date of 
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the bond, but not afterwards, as the plea seems to imply, it 
would be necessary to decide whether the time of the execution 
of the writ is material. 

But the plaintiff has removed the difficulty by his replication, 
Which ds in effect, that before the giving of the bond of indem- 
nity, the defendant’s execution was delivered to him, and at 

»request of the defendant he seized and took into his pos- 

ssion the goods mentioned; that J. R. Thompson then claimed 


them as his property; and thereupon, the defendant gave the 


} 
I 
? 
4 


bond. fe then avers that afterwards he did sell the goods 


‘ized for the sum of $3,290 59, which sum he paid over to 
Baldwin, plaintiff! He then shows how he has been damnified. 

Upon demurrer to this replication at the last term, the plaintiff 
amended it by averring farther that he did sell the goods for 
$3,290 59, by virtue of the defendant’s writ of fi. fa., and 
divers other writs set fa., against the said J. P. N. Jr., then 
being in his hands to be executed, and that the said goods 
were the goods of J wR Thompson. He also avers in effect, 
that although he did in part execute the writ of execution by 
attaching and seizing the goods before the date of the bond, 
yet he did, after the making of the bond, complete the execution 
of the defendant’s writ of fi. fa , by selling the goods, supposing 
them to be the property of J. P. N. Jr, the defendant in the 
said writ of execution, 

The defendant still demurs to this replication, in its amended 


form. This replication, however, shows that what the plaintiff 


did under this writ, was done partly before and partly after 
the date of the bond, which is admitted by the demurrer; and 
whether the facts averred amount to an execution of the writ 
within the meaning of the condition of the bond, is one of the 
questions to be considered. 

It may be observed, however, that the execution of a writ, 
though it may consist of several acts, is but one thing in con- 
templation of the law, and we must deem the execution of the 
writ as having been made after the date of the bond, if it was 
completed after that time. Otherwise, a bond given after the 
seizure of goods, and a claim of them by a stranger as his 
property, would be invalid as a security to the sherif, unless he 
began his proceedings de nove by making a new seizure of the 
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goods, although they were already in his hands. Sut this 
would be nugatory. 

Before considering the principal question in the case, f will 
state briefly the substance of the other pleadings demurred to, 
as they may conveniently be disposed of in connexion with 
the third plea. In the tenth plea, the defendant alleges, in 
effect, that the only execution of the writ of fi. fa. was upon 
the goods claimed by Thompson; that the plaintiff sold them 
for $3290 59; that he did not pay the money over to the de- 
fendant (plaintiff in the execution), but retained it; and that 
this money is indemnity to him to that extent; and that if the 
plaintiff has been damnified beyond that sum, the damages 
arose from his own wrong. 

The plaintiff replies by denying that he retained the money 
mentioned, and by averring that he paid it over to Jacob Gil- 
liams, the plaintiff in another writ of f7. fa. against the same 
defendant, previously delivered to him, and which remained in 
his hands to be executed at that time, by which he was com- 
manded to levy $3479, &c.; and so he says the money was not 
an indemnity to him to any extent. The plaintiff then shows 
again how he was damnified, and denies that the damage arose 
from his own wrong, 

To the first part of this replication the defendant has demur- 
red. The latter part of it he has traversed and tendered issue 
thereon to the country. It was suggested during the argument 
that the defendant should have demurred to the whole, or 
taken issue in fact upon some material part of it, but it is not 
necessary to consider this question, Tor the matter of this 
tenth plea is, in truth, the identical matter upon which the third 
plea is founded, although presented in a different aspect. Taken 
in connexion with the replication and the demurrer, which 
admits the truth of the replication so far as demurred to, it is 
nothing more than this: That the plaintiff as sheriff sold the 
goods but did not pay over the proceeds to the plaintiff, but to 
Jacob Gilliams, and, therefore, he did not execute the detend- 
ant’s writ. In truth, therefore, there was no pretence for saying 
that the money arising from the sale of the goods was in the 
plaintiff’s hands, and was so far an indemnity to him. 

The seventh plea differs but little from the tenth, and need 
not be particularly noticed. The ninth plea is nothing more 
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than an argumentative denial that the plaintiff executed the 
defendant’s writ. In this plea the defendant alleges that the 
only execution made of the fi. fa. was upon any surplus which 
might remain of certain goods after a prior writ of ft. fa. &c., 
and that there never was any surplus from the said goods. 
The meaning of this is, that the sheriff did not execute the 
writ at all. The plaintiff, instead of demurring to this plea, 
replied that the execution of the writ was not on any surplus, 
as the defendant alleged, but the goods were levied upon and 
sold under and by virtue of suudry writs of fz. fa. then being 
iu his hands to be executed, of which the defendant’s writ was 
one, and then the plaintiff proceeds again to show how he has 
been damuified. 

The return “levied upon &e., by virtue of sundry writs of jz. 
Ju.,” or the return “seized, &e., by virtue of sundry writs of fi. 
Ja. according to their priority,’ does not import that the writs 
subsequent to the first are levied or laid upon any surplus. All 
the goods would be deemed on such a return to have been 
seized under each subsequent writ, in the same sense, and to 
the same extent as under the first writ. The only difference is, 
that in respect to the second and subsequent writs the goods 
(and all of them) are deemed to be seized under each, subject 
to the incumbrance or lien of the prior writ or writs. In the 
ease of a single chattel, seized by virtue of several writs which 
came into the sheriff’s hands at different times, it is obvious it 
must be so, or there can be no seizure or levy at all, except 
under the first writ. But whether such a seizure and sale is 
ail that the defendant has the right to require before he shall be 
called upon to indemnify the sheriff, is a different question. 

These observations have been made chiefly with a view to 
show, that voluminous as these pleadings are, there is really 
but one question in this cause of any importance to the parties, 
and that is, whether the plaintiff as sheriff did execute the de- 
fendant’s writ, and did attach and make sale of thé goods 
mentioned in the recital of the bond, according to the true 
intent and meaning of the condition of the bond. The under- 
taking of the defendant was, to indemnify the plaintiff from 
loss “for or by reason of his executing the said writ and 
atlaching and making sale by force and virtue of said writ.’’ 

The first of these terms, “executing said writ,’’ is the most 
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comprehensive. The last—“attaching and making sale by 
force and virtue of said writ’’—does not enlarge the meaning 
of the condition, nor, as I can conceive, does it impose any duty 
not comprised in the former. The defendant’s counsel, how- 
ever, have laid considerable stress on these words. 

It is said that the plaintiff did not attach the goods after the 
date of the bond, but this objection has already been disposed 
of. It is said, too, that the plaintiff did not levy the defendant’s 
writ upon those goods, but only on the surplus, whereas the 
condition required that the plaintiil! should attach all the goods 
in the same manner as if he had had no other writ in his hands 
to exccute. 

This objection is inapplicable to the plaintiff’s replication to 
the defendant’s third plea: but if we take the fact to be accord- 
ing to the plaintiff’s replication to the defendant’s ninth plea, 
still the objection is unfounded, for the reasons already given. 

It is objected, also, that the piaintiff was bound (if he intended 
to have recourse upon the bond against the defendant for indem- 
nity) to sell the goods by force and virtue of the defendant’s 
writ alone, aud not by force and virtue of the defendant’s writ 
and other writs. By the common law and since, the stat. 29 
Car. in England, and the act 21 March, 1772, § 4, in Pennsyl- 
vania, if two writs of 7. /w., although bearing teste the same 
day, are delivered to the sheriff against the same defendant, he 
ought to execute that writ first which is first delivered. Yet if 
he execute the second writ first, the execution is good, but the 
plaintiff in the writ first delivered will have an action against 
the sheriff. Smalleomb v. Buckingham, Salk. 320; 5 Mod. 376; 
Comb 428; Carth. 419; 4 Bac. Abr., tit. sheriff, n. 5; 7 T.R. 
729; 1 Dowl and Ryl. 1, 307. 

The legal effect of the writs from the time of their delivery 
to the sheriff is to bind the goods in the order of priority with- 
out any seizure. Nor is the sheriff obliged, when he is already 
in possession of the goods under a prior writ, to make a formal 
seizure of them under the second writ, but he will be deemed 
to be in possession of them by force and virtue of the second 
writ, both for his own protection, and for the benefit of the 
plaintiff in the second execution. Hence if the first writ is set 
aside for irregularity, the return of nulla bona to the second 
writ would be false, and the sheriff liable; and if the sheriff 
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proceeds to sell upon the writs in his hands, if a simgle chattel 
be seized of suflicient value to satisfy all the executions, he 
may sell under the first writ or any subsequent writ at his 
option, and return so much of the proceeds upon‘each writ as 
shall be sufficient to satisfy it, and pay the surplus, if any, to 
the defendant in the execution. If the writ upon which he 
actually sells, should be set aside, he may return the sale upon 
any other writ in his hands, and the surplus, after satisfying all 
the valid writs, will go to the defendant. 

But where the goods seized consist of several chattels, the 
sheriff will be deemed to sell upon each in succession until he 
has sold enough to satisfy all the writs in his hands, if he returns 
upon each the debt or damages he is thereby commanded to 
levy, although he should not formally sell so much of the goods 
upon each as are sufficient to satisfy it, or even if he should in 
point of form sell upon all the writs. 

By proceeding in this way the sheriff satisfies substantially 
the exigency of the writs, and the condition of this bond does 
not require him to proceed otherwise in respect either to the 
attaching or seizing the goods or in making sale thereof. 

I proceed now to the first clause of the condition: “ Now if 
the above bounden, &c., shall, &c., indemnify, &c., for and by 
reason of his or their executing said writ.’ To execute a 
writ is to do all the writ commands, and in strictness, the return 
to the writ is incomplete unless it answers to the whole of the 
command. In this case, the writ commanded the sheriff to 
cause the debt mentioned in it to be levied of the goods, &c., 
and to have the money before the court at the return day to 
render to the plaintiff therein, 

Cases have been cited to show that a writ of fi. fa. is exe- 
cuted by the sale of the goods seized by force of it, so far as to 
divest the property of the goods out of the defendant. (3 J. B. 
Moore 740, 752, 753; 9 Bing. 137, 158, 159, 176, 212, 239). 
But the question in this case is not what will divest the defend- 
ant’s title to the goods, but what the plaintiff! was bound to do 
in order to execute the writ within the meaning of the condition. 
The writ supplies the answer to this question. It is levying 
the debt of the defendant, who was the plaintiff in the execu- 
tion, if the goods were suflicieut for the purpose, and paying 
the money to the plaintiff or bringing it into court upon his writ 


pe oh bal As 











310 District Court of Philadelphia. 


to render to him. Of course the sheriff was not responsible for 
the suificiency of the goods to satisfy the debt, and the condition 
of the ! wi being construed according to the duty imposed on 
the sheriff by the writ, means no more than that he should levy 
so much of the debt as the goods upon sale would satisfy, and 
pay money to the defendant, or bring it into court to render to 
Him. 


It has been the practice of sheriffs, when several writs of fi. 
Ja. were in their hands at the same time against the same de- 
fendant, to sell the goods on all of them, and to return upon 
each writ a sale upon it and other writs, without ~— upon 
which writ or writs he bri: the money into court, or to whom 
it is to be paid. Ry this practic the sherlf avoids we respon- 
sibility of returning fleré feci to some of the writs and nudla 


bona to others, when the proceeds of the sale are insufficient to 
satisfy all of them. Although the court may refuse to receive 
such returns, yet as they are disposed as far as they can do so 
to reHeve the sheriff, they frequently undertake the distribution 


among the execution creditors. ‘This practice, where it can be 
adopted, is convenient to the sheriff, and tends perhaps in some 


cegree to shorten litigation: for although each plaintiff in strict- 
ness may be entitled to a distinct return upon his writ, yet by 


becoming party to the proceeding of distribution by hia court 
1 | 


he woul 


r 


1 deemed to waive it. 

rh is practice, however, cannot relieve the sheriff from his 
responsibility to a stranger, who owns the goods which the she- 
riff has seized and sold as the goods of the defendant. See 2 
Rawle Rep. 268, Walters v. Pratt. In such cases he must look 
for indemnity to the plaintiff in the execution. He has a right 
to do so, when there is reasonable ground to doubt whether the 
goods to be seized are the debtor’s property. In New York he 
may summon a jury to try the question of property, and if they 
find the goods are not the goods of the debtor, the sheriff rid 
return nulla bona, unless the plaintiff in the execution tenders 
the sheriff an indemnity to proceed. Curtis vw. Didone 8 
Cow. 68. In Massachusetts, and in this state also, the same 


‘ 


object is reached in a different way. 7 Mass. Rep. 123, Bond 
v. Ward. 

But when the sheriff relies upon a contract of indemnity, he 
must look to the condition upon which the indemnity is given, 
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and he must be careful to perform the duty upon which his right 
to indemnity depends. He cannot, therefore, safely bring the 
mouey into court for distribution among several execution cre- 
ditors, where the condition is that he shall execute a particular 
writ, that is, levy the debt mentioned in the writ, and bring the 
money into court to render to the plaintiff in that writ. Nor 
can he distribute or pay over the money according to law [sup- 
posing the goods to be the property of the defendant in the 
exccutions], without incurring the risk that the goods may not 
be the property of the defendant. For if the goods are not the 
property of the defendant, neither of the plaintiffs in the execu- 
tious had any right to direct the sheriff to seize them, nor can 
either have, in respect to the owner of the goods, any right to 
the proceeds of them. 

For the same reasons, he cannot pay the proceeds to the 
plaintiff in a different execution; if he does, he levies the mouey 
on that execution, and not upon the writ which he is indem- 
nified for executing. This is precisely what the plaintiff did in 
this case, as it appears by the pleadings. He levied the money 
on the writ of Giliiams; for however he may have seized or sold 
the goods, he appropriated the proceeds to the Gilliams, and 
paid the money to him, thereby executing the writ of Gilliams; 


whereas the indemnity given by the defendant to the plaintiff 


was jor executing Ads writ; that is, levying the money on his 
execution and paying it to him. If the plaintiff took no indem- 
nity from Gilliams—and it does not appear by the pleadings 
that he did—he paid it to Gilliams at his own risk. It he took 
an iudemuity froin Gilliams, he ought to resort to that and not 
to the defendant, whose writ he did not in fact execute in the 
sense of the condition. If he took an indemnity from Gilliams, 
but the indemnity has become insutlicient from any cause, it is 
the misfortune of the plaintiff. As it has turned out, the seizure 
and sale of these goods was a wrong, and the payment of the 
proceeds to Gilliams was not in virtue of any lien the law, gave 
him on the goods; nor can it be said to have been paid to him 
according to law; for the mouey was the proceeds of the tres- 
pass of the sheriff. The owner of the goods might have waived 
the tort, and sued in assumpsit for the money arising from the 
sale, if he had chosen to do so, 

The appropriation of the proceeds of the sale, therefore, is 
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not only parcel of the duty of executing the writ, but it is in 


fact, the most important of the acts comprised in the duty of 


levying the debt mentioned in the execution, in respect to which 
the sheriff has the least discretion. It has been seen, that with 
respect to the seizure of the goods and the sale of them, when 
the sheriff has several writs in hand to execute, he is not bound 
to follow strictiy the formalities whjch the writs seem to require, 
and one of the reasons why he is not, is this: that by appro- 
priating the proceeds of the sale to the several executions, he 


renders certain whatever is ambiguous or vague in the acts of 


seizure and sale. And by relation to the first act done by him 
in the execution of the writ, he is protected as against all the 
execution creditors, or the defendant in the execution, from all 
exceptious founded upon the form or mode of proceeding to 
seize and sell, provided he appropriates the proceeds according 
to the priority of their rights. But when the defendant’s right 
of property iu the goods is disputed by a stranger, the sherifl, to 
be safe, must take security for indemnity with a view to the 
twolold contingency, that the goods may be the property of the 
defendant, aud they may be the property of the stranger claim- 
ing them. In respect to the plaintiff in the execution first deli- 


vered, who has the right to be paid first out of the proceeds of 


the goods if they are the property of the defendant, he need 
require indemnity only as against the real owner of the goods, 
if the goods do not belong to the defendant. 

But, in respect to the second and subsequent execution credi- 
tors, the sheriff may require an indemnity not only as against 
the real owner of the goods, if the defendant be not the owner, 
but as against the plaintiff in every execution previously deli- 
vered, if the defendant be the real owner; for upon the latter 
supposition, the return of nada bona to the writs having a prior 
lien, would be false and the sheriff liable. 


Having taken indemnities of this form and effect, the sheriff 


may safely act under either. But he must make his election for 
whom he will act, when the goods are not suilicient to pay all 
the executions in his hands. He cannot sell on all the writs 
and bring the money into court upon all without appropriating 
the proceeds to either, and cast upon the court the responsibility 
of appropriating the money; for by so doing, he acts upon the 
assumption that the goods are the property of the defendant, 


——— 








— 








Memoranda. 313 


and the court, as has been shown, can in their action adopt no 
other view: Walters v. Pratt, 2 Rawle 268. But the indemnity 
is taken upon a difierent supposition, and his right to enforce it 
depends upon his performance of the duty upon which the obli- 
gation to indemnify depends; and with even less appearance of 
reason can he apply the whole proceeds of the goods to one of 
the executions, thereby executing that writ, and then (upon his 
being damnified) have recourse against the plaintiffs in the other 
writs, upon the bonds of indemnity they have given, whose 
writs in fact he did not exeeute, and upon which he ought to 


*make the return of nulla bona. 


For these reasons we are of opinion that upon the pleadings 
demurred to, the plaintiff has no cause of action, and the de- 
fendant is entitled to judgment in his favour on the demurrers. 

HT. J. Williams aud William M. Meredith, for plaintiff. 

J. ke. Tyson, H. D. Gilpin and F. W. Hubbell, for de- 
fendaunt. 











MEMORANDA. 


On the 28th day of March, the bill re-establishing the district 
court having passed both houses, and received the signature of 
the executive, his excellency governor Shunk nominated hon, 
Thomas M’Kean Pettit, president, and hon. Joel Jones and 
John K. Findlay esq., associate judges of said court, which 
nominations were confirmed by the senate. On the 5th day of 
April, the commissions of the hon. Joel Jones and hon. John K. 
Findlay being read by Edward C, Dale esq., prothonotary, the 
judges took their seats upon the bench. The hon. T. M. Pettit 
having declined the appointment, on April 7th judge Jones was 
nominated and confirmed president judge of the court, and on 
the sth day of April, George Sharswood esq. was nominated 
and confirmed as an associate judge of said court, and took his 
seat upon the bench on the following day. 
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{April 19th, 1845. 
COOK VU. DUNN. 

1. In an action of assumpsit by C. v. D., the first and second counts of the narr. 
set out that in 1816, D. the defendant being indebted to F., induced the plaintiff 
C. and W.,, then copartners, to pay and satisfy F., and take an assignment of the 
notes and other evidences of debt, promising on his return froin abroad to repay 
them. During D.’s absence, W. assigned to C. all his interest in the securities, 
and the narr. alleged that D. after his return promised to pay C. On demurrer, 
held, that the indebtedness of D. to C. and W. was a sufficient consideration 
to enable C, to maintain an action in his own name upon the promise of D. 
to him. ‘i 

2. The third count set forth a bargain and sale by C. to D. of certain evidences of 


io 


indebtedness of D., of which C. was lawfully possessed. Held bad on demurrer, 
for though a bargain and sale of evidences of debt to a stranger might be good, 
such a transaction between a holder and the debtor would be a payment and 


extinguishment of the debts. 


It is deemed unnecessary to occupy our pages with any of 
the pleadings in this case, as a suilicient statement of the facts 
appear, and all the authorities cited are referred to in the opi- 
nion of the court, which was delivered by 

Suarswoop J. This is an action of assumpsit, in which the 
plaintiff has filed a declaration to the three first counts, of which 
the defendant has demurred specially. 

The first and second counts set out substantially the following 
cause of action. Dunn, the defendant, was indebted to Thomp- 
son, and being about to proceed to China, and desirous to settle 
this claim, he made an arrangement with Cook and Wright, by 
which they undertook to pay the debt upon his promise to re- 
imburse them when he should return. Cook and Wright 
accordingly settled with Thompson. Wright subsequently 
assigned to his copartner, Cook, all his interest in this claim; 
and the defendant after his return to this country, in considera- 
tion of the premises, promised the plainuff to pay him the 
amount, 

It has been argued that a suflicient consideration is not 
alleged to support this promise. 

There was no doubt a liability of the defendant to pay the 
plaintiff, which could have been enforced by an action in the 
names of Cook and Wright to his use. <A party so suing is 
recognised by our courts in all other respects, except the mere 
style of the suit, as the real plaintiff. He alone is responsible 
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for the costs, and is permitted to control the proceeding, while 
the nominal plaintiff is not suffered to interfere, and though a 
party to the record, may even be a witness to support the action. 
There was therefore an indebtedness by Dunn to Cook, which 
according to all the authorities is suflicient to support a promise. 
The courts have gone much farther; and even where, from some 
intervening cause other than actual payment, all legal and 
equitable liability on the part of the debtor has ceased to exist, 
have held that his obligation in honour and conscience to pay 
an honest debt, is in itself a good cousideration to sustain an 
assulpsit. (Clark w Herring, 5 Binn. 33; arnest v. Parke, 4 
Rawle 452 Thus, a promise by an indorser of a note or bill, 
discharged for want of notice of protest, with knowledge of the 
facts though it may be in ignorance of the law: a promise to 
pay a debt barred by the statute of limitations, by a certificate 
of bankruptey, or by a discharge under the insolvent laws: a 
promise by a person of full age to pay a debt not for necessaries 
contracted by him while an infant: a promise by a woman aiter 
the death of her husband to pay a debt contracted during co- 
verture: ail these have been held valid assumptious without 
any new consideration, Thus too it has been decided, that 
where a debtor compromises a debt, pays part and is released, 
a promise to pay the balance is good, (Stafiord v, Bacon, 25 
Wend. 384; Willing v. Peters, 12 5. & R. 177.) So it is the 
settled law, that a promise by an executor or administrator 
having assets will bind the executor personally. (Rann v. 
Hughes. In Dom. Proe., 7 'T. R. 350 n, a; Clark v. Herring, 
5 Binn. 33; Malin vw. Bull, 13S. & R. 443.) In actions by an 
executor or administrator who is the assignee in law of his tes- 
tator or intestate, it is the practice to state a promise to the 
plaintit? grounded on uo other consideration than that simply of 
liis indebtedness to the decedent, and so are the common forms, 
(2 Chitty’s Pleading 96.) The being indebted in law, equity, 
or conscience is a sulifient consideration to support a promise 
to pay co-extensive with the consideration, with the single limi- 
tation perhaps that such indebtedness be not founded on a valid 
subsisting specialty: an exception necessary to prevent confusion 
in the established forms of action. 

The doubts which have been expressed of the decision in 
Fenner v. Mears (2 Wm. Bl. 1269), relate to the form of the 
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action, and indeed that was the only point insisted on in the 
argument of that case. It was assumpsit by the assignee of a 
respondentia bond upon a parol promise by the obligor, A 
naked assumption made by a man to pay his own bond, cannot 
change a specialty into a simple contract debt. A strong doubt 
has been expressed by judge Kennedy, whether a promise by the 
obligor to the legal assignee of a bond in this state, would be con- 
sidered sufficient to support an action of assumpsit any more than 
if it had been made to the obligee. (Gilson v. Stewart, 7 Watts 
104.) And judge Dunean, in Landis ve. Urie (10 S. & R. 316), 
aud judge Rogers, in Earnest v. Parke (4 Rawle 456), concur 
in giving as the reason for allowing an action af assumpsit to 
the equitable assignee, that there is introduced a third person 
who has no cause of action on the bond in his own name. The 
case of Fenner v. Mears, however, is supported by the subse- 
quent case of Innes v. Dunlop (8 T. R. 595), in which an action 
of assumpsit was maintained by the assignee of a Seotch bond 
upon a promise by the obligor; and though it was said in the 
argument that bonds are assignable at law in Scotland, that faet 
would rather strengthen than weaken the foree of the authority. 

Apart from the particular difliculty arising from the debt 
assigned being founded on a specialty, there are many cases in 
England which recognise the general doctrine that a promise 
by the debtor to pay the assignee of a chose in action, without 
any new consideration, will enable him to maintain assumpsit 
in his own name. (Israel v. Douglass, 1 H. Bl. 239; Clark w. 
Adair, 4 T. R. 343; Surtus v. Hubbard, 4 Esp. Rep. 203; 
Moore et al. vw. Hill, Norris’ Peake 394; Peacock «. Harris, 10 
East 104). Inthe supreme court of the United States and in 
very many of our sister states, the same point has been expressly 
decided. (Tiernan wv. Jackson, 5 Peters 580; Weston v. Bar- 
ker, 12 Johns.; Compton v. Jones, 4 Cowen 13; 1 Swilt’s Digest 
438; Crocker v. Whitney, 10 Mass. 319; Mowry wv. Todd, 12 
Mass, 283; Usher v. D’ Wolf, 13 Mass. 892; Coolidge v. Rug- 
gles, 15 Mass. 387; Moor v. Wright, 1 Verm. 57; Bucklin ». 
Ward, 7 Verm. 195; Currin vw Hodgdon, 3 N. Hamp. 82; 
Allston’s admr. v. Contee’s exr., 4 Har. & Johns. 351; Barger 
v. Collins, 7 Har. & Johns, 213). 

We consider therefore the promise by the defendant to the 
plaintiff as well laid in these counts. 
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The third count sets out in substance, that the plaintiff being 
lawfully possessed of certain evidences of indebtedness given 
by the defendant to oue Williams and by him assigned to Cook 
and Wright, the defendant bargained and bought and the plain- 
tiff sold the same to the defendant for a certain sum, and that 


although the plaintiff! was always ready to deliver the said evi- 
dences to the defendant, yet he refused to accept the same. 
Many errors have been pointed out in this count, which how- 
ever, as we are of opinion that it is substantially defective, it is 
unnecessary to notice. There may doubtless be a bargain and 
sale of evidences of debt to a stranger, in whose hands they 
would still contiiime subsisting securities. But such a transac- 
tion between the holder and the debtor, primarily liable to be 
sued upon them, is payment or extinguishment of the debt which 
they represent and which imparts to them their only value. It 
will not be pretended that he could again sell them, so as to 
keep alive the liability of indorsers or guarantors upon them; 
and to treat such a transaction therefore as a sale, would be to 
introduce confusion and complexity in the statement of a cause 
of action very simple and complete in itself. 

One other formal exception remains to be disposed of. It is 
urged that the time as laid in the first count, is plainly impossi- 
ble and absurd. It seems settled however, that if the time, laid 
under a postea scilicet, be impossible or repugnant, that which 
follows the postea will be rejected, and the averment of time 
left to stand upon that word. (Com. Dig. Pleader, c. 19; 2 Saund. 
291, n; Cro. Car. 428; Stra. 232.) It is the part of a good 
pleader however, especially as the law allows him so free a 
scope, to avoid laying his time in a manner to give his pleading 
the air of improbability or absurdity; as in this case, in which 
it is laid that the defendant went to China and returned to this 
country on the same day. 

M’Ilvain for the demurrer. Barnes for plaintiff. 
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[April 19th, 1845. 
EVANS U. WEBB. 

1, The district court for the city and county of Philadelphia has existed without 
chasm or interruption since the 28th of March, 1835, and process issued under 
the seal of the court on the Ist of April, 1845, was held to be regular, although 
on that day there were no judges in commission. 


Mr. M’ Intyre moved to quash the writ of sez. fa. sur murt. 
issued in this case, which was tested on the Ist of April, 1845, 
and made returnable on the Ist Monday of April, 1845; 1st, 
because the court from which it issued was no longer in exist- 
ence; and 2dly, because the writ was not tested in the name of 
any judge; and 3dly, because there was no judge of the court 
duly commissioned and sworn on the day of the issuing of the 
writ; and 4thly, because the prothonotary had no right to affix 
the seal, there being no judges in commission on the day of the 
teste of the writ. He cited Co. Litt. 290 46; Bac. Abr. tit. 
Courts; Miller on Government, chap. 4, § 7; Sulliv. Law Lect. 
(Lect. 33); Wood’s Instit. book 4, chap. 3, p. 318. 

Mr. St. G. Campbell, contra. 

Per curiam. Every appearance of foundation for the first 
of these exceptions will be taken away, if in reading we entirely 
omit the 13th section of the act of 28th of March, 1835, establish- 
ing this court, as if it were no part of the act, and give effect to 
the rest of it: or if we retain the 13th section, substituting how- 
ever, the limitation of twenty years for the limitation of ten years, 

But one effect of the supplement to this act, passed the 28th 
of March, 1845, was to repeal during ten years the limitation 
of ten years in this 13th section, and as the supplement was 
passed during the continuance of the court under the original 
act, it follows that this court has existed without chasm or 
interruption since the 28th of March, 1835, by foree of the act 
establishing it on that day ;—its attributes of power and jurisdic- 
tion are the same since as they were before the 30th of March, 
1845, being derived from the same source. It follows also, that 
process issued on any day since the 30th of March, 1845, has 
the same force and virtue, as the like process issued from this 
court before that day, the process being in other respects regular. 
It makes no difference that the judges act under different com- 
missions. The process does not derive its force and virtue from 
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the commissions of the judges, but from the court. The other 
exceptions are also without foundation, There were judges of 
this court present at the return day of this writ who could take 
notice ex officio of the seal of the court; and although this pro- 
cess is not tested in the name of a president judge or of any 
other judge, it is not invalid for that cause. If the ollice of pre- 
sident judge be vacant, or if he be absent at the teste day of the 
writ, or if he be a party to the action, it may be tested in the 
name of another judge then present. If the office of every judge 
is vacant, the seal of the court is a sufficient attestation of the 
writ to the party as well as to the judges who shall be in com- 
mission at the return day. The objection, that the prothonotary 
of the court had no authority to aflix the seal, would have force, 
if the court established by the act of 28th of March, 1835, had 
expired, and this were another court, or if the prothonotary held 
his oflice by delegation from the judges, But his office and the 
powers belonging to it, though dependent on the continuance 
of the court, are in other respects determinable only as the con- 
stitution and laws of the commonwealth provide. The motion 
to quash the writ, therefore, is refused. 


[April 19th, 1845. 
COCHRAN UV. PERRY. 

1. The plaintiff brought an action of ejectment against the defendant in the su- 
preme court, and referred the case to arbitrators who awarded in favour of the 
plaintiff. Defendant appealed, paying the costs of the arbitration. At the trial 
the plaintiff was nonsuited, the judge believing the form of action mistaken, 
Plaintitf then brought this action of assumpsit against the same defendant, for 
the same cause, and the court refused to stay proceedings until the costs of the 
former action were paid, 


This was a rule on the plaintiff to show cause why the pro- 
ceedings should not stay until the costs of a former action were 
first paid. It appears that the plaintiff brought an action of 
ejectment against the defendant in the supreme court, to July 
term, 1842, No. 60. The case was referred to arbitrators, 
who made an award in favour of the plaintiff, from which the 
defendant appealed upon paying the costs of the arbitration. 
When the case came on for trial, and after the plaintiff had ad- 
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duced all his testimony, the judge ordered a nounsuit, believing 
the form of action to be mistaken. Afterwards the plaintiff 
commenced this second action of assumpsit in the district court, 
for the same cause against the same defendant, and the defend- 
ant took the above rule. 

Ei. Spencer Miller, in support of the rule. 2. AZ’ Ca//, contra. 

Per curiam. The practice of the court to stay proceedings 
in a second action, when the plaintiff has failed in a former 
action against the same defendant for the same cause, until the 
costs of the former actiou be paid, originated in the action of 
ejectnent. It was adopted as a corrective of an abuse of the 
fictitious forms of that action. The right in controversy, as it 
appeared by the declaration, being a term of years, the plaintiff 
could by changing the demise at pleasure continue the contro- 
versy, till chancery shouid grant an injunction against farther 
proceedings. Gibb’s Hquily Rep. 2; Lucas’ Rep. 1-4; Eden 
on Injunet, 255-6; Hullock on Costs 454. In this way a de- 
fendant was exposed to great vexation, which the practice in 
question in many cases efleciually prevented. Afterwards the 
practice was extended to other forms of action, but in all cases, 
as well in ejectment as others, the vexaiion of the party is the 
ground on which the courts inierpose in this way. 4 Mod. 
379; 2 Strange 1152; 5 Dowl. & Ryl. 58; 2 Wim. BI. Rep. 741; 
3 Wils. 149; Tidd on Costs 82, 

In the action of ejectinent, as now practised in this state, there 
seems to be little or no ground for the practice, inasmuch as the 
legislature have thought proper to provide that the right of pro- 
perty in land shall not be definitively settled by the result of a 
single trial. The courts, therefore, cannot undertake to say that 
any action is vexatious until the right ean by law be settled. 
Nor can a second action of any other form be deemed vexatious 
merely because it is the second; but the defeudant must show 
to the court some probable ground to believe it is so, before the 
court will interfere. 

The inquiry then is, whether this action is vexatious, It is 
conceded that a former action was brought in the supreme 


court, for the same eause and in the same form. It was re- 
ferred to arbitrators, and from their award the defendant ap- 
pealed, and was obliged to pay the costs of the arbitration 
before he could do so. It is principally to compel the payment 
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of these costs, upon an award against him, that he asks for this 
rule. The action was aiterwards brought on for trial before a 
judge of that court, and after the plaintiff had closed his evi- 
dence, the judge, upon the defendant’s motion, entered a judg- 
ment of nonsuit against the plaintiff, and the judgment was 
allowed to stand by the court after argument in bank; not, 
however, on the ground that the plaintiff had no cause of action, 
but that he had mistaken the form of action proper for the case. 
If the plaintiff had brought this second action in the form sug- 
gested by the supreme court, there would have been no ground 
for an application to prevent him from proceeding in the com- 
mon course, on the ground of vexation. We should be bound 
to presume, unless the contrary was shown, that his object in 
bringing the second action was not to vex the defendant, but to 
present his claim in a form in which it could be enforced. But 
although the plaintiff has brought this action in the same form 
as the other, it is impossible for the court to say that he may 
not have evidence, not produced upon the former trial, which 
will support it. It is hardly to be supposed, in opposition to 
their assertion, that learned counsel would advise a second 
action in the same form, expecting to recover in this court upon 
the same, and no other evidence than that which the supreme 
court declared to be insutlicient to maintain it. 

If it appeared to be impossible for the plaintiff to produce 
any other evidence, or any that could vary the effect of the evi- 
dence given on the former trial, or that the plaintiff had no 
cause of action in any form, the court might consider this action 
vexatious. The case would be materially different if this were 
the third action for the same cause. But the award of the 
arbitrators is some evidence that the plaintiff has a just ground 
of claim in some form of action, and the decision of the supreme 
court is evidence that he may have a right to recover his demand 
in a different form of action; and the fact that his counsel have 
brought the second action in the same form as the other, is not 
suflicient without more, to give the defendant a right to a rule 
which the court would not grant, if he had brought an action 
in the form suggested by the court, on the former trial, on the 
evidence before them: unless the contrary appears, the court 
will presume the plaintiff’s counsel had sufficient reasons for 
bringing the second action in the same form as the other, there 
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being grounds for believing that the plaintiff has a right to sue 
In some torm. 

This rule, therefore, must be discharged, and the defendant 
must be left to pursue his remedy for costs by execution or 
attachment in the ordinary way. 


[April 19, 1845. 


BETTS ET AL, VU. THE HARRISBURG RAIL-ROAD COMPANY.! 


1, In awarding a writ of sequestration according to the 73d section of the act of 
16th June, 1536, relating to executions, the court will not interpret the words of 
the act in the writ itself} and will not declare what the powers of the sequestra- 


tor are until it becomes necessary. 


- 


~. A writ of sequestration which authorized the seqnestrator “ to seize and take into 
his possession all the goods, chattels, moneys, credits and effects, roads, bridges 
and other works, property and estate of the H, Rail-road company, and to receive 


all the rents, issues, profits, tolls, &c.,”” was ordered to be amended so as to autho- 


rize the sequestrator to “sequester the goods, chattels, credits, rents, issues and 
profits, tolls and receipts from the roads, bridges and other works, property and 


estate of the said H. Rail-road company.” 


lr. Gilpin moved the court to award a writ of sequestration 
against the defendants according to the 73d section of the act of 
16th of June, 1836, relating to executions, 

The writ which he moved the court to award contained, after 
the recital of the judgment, award and return of a writ of fi. fa, 
the following clause. 

« Now therefore, we do hereby authorize you, &c., to seize 
and take into your possession all the goods, chattels, moneys, 
credits and efiects, roads, bridges and other works, property and 
estate of the said the Harrisburg, &e. company, and to receive 
all the rents, issues and profits, tolls and receipts therefrom, and 
to distribute the net proceeds thereof according to law, hereby 
giving and granting to you all the powers, in relation to the pre- 
mises, of trustees appointed under the law relating to insolvent 
debtors; and of your doings in the premises, you shall from 
time to time report, &c. Witness, &c.”’ 


' Mr. Justice Sharswood did not take any part in this case, having formerly been 
engaged in it as one of the counsel.—Eps. 
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The court refused to award the writ in this form, and ordered 
that it should be amended as follows: 

« Now therefore, we do hereby authorize, &c., to sequester 
the goods, chattels, credits, rents, issues and profits, tolls and 
receipts from the roads, bridges aud other works, property and 
estate of the said the Harrisburg, &c. company; and your doings 
in the premises, you shall from time to time report to our said 
court, &e.”’ 

The court, upon ordering the amendment of the writ, said: 

In framing this writ we must follow the act of assembly, and 
thus framed, it must be deemed by us sufficient for the purpose 
intended by the legislature. We do not feel bound to interpret 
the words of the act in the writ itself, or define therein by way 
of reference to other acts of assembly, or otherwise, what powers 
the sequestrator has. The sheriff has power in some cases to 
levy a posse in his aid, but he is not told so by the writ itself. 
The court will declare what the powers of the sequestrator are, 
when it becoms necessary, but not in the writ itself. The word 
“ sequester’ has a well defined sense in law. (See 1 Peere Wms. 
307; 1 Barnard Rep. 212; 2 Cas. Ch. 82; Com. Dig., tit. Ch. D. 
7; Y.4; Bunb. 42; Cowel. Jntlerp. ad vocem.) If it imports 
an authority “to seize and take into possession,” the insertion 
of these latter words are unnecessary to authorize the seques- 
trator todo so. If they do not, we have no authority to put 
them in the writ. The writ should be brief, and (besides the 
formal parts of it and the recital), it should contain nothing 
more than the necessary words of direction and command, with- 
out paraphrase or comment. 

Let the writ be amended by the clerk according to the form 
directed ; and upon security given by the sequestrator, and ap- 
proved as directed by the court, the writ may be issued. 
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[April 7th, 1845. 
HUSTON U. MEHAFFEY ET AL. 


1. Where one has performed work and labour under an agreement to be paid for 
the same by the note of the party employing him, and there has been a refusal 
to deliver the note at the time specified in the agreement, indebitatis assumpsit 
will not lie for the work and labour performed, until after the time when the 


note would have matured if it had been given. 


2 


2. But the party may maintain a special assumpsit for not delivering the note, im- 


mediately on the refusal. 


This was a rule to show cause why judgment should not be 
entered for want of a sullicient affidavit of defence. The plain- 
tiff had filed a copy of his book of original entries, consisting of 
charges against the defendants for work and labour done by 
the plaintiff for the defendants, through a series of months. The 
defendants had put in an affidavit of defence, setting forth that 
the plaintiff had performed the work for which the charges 
were made under an agreement that he should be paid for the 
same by the note of the defendants, at three months, for the 
amount of the work and labour performed; that said note was 
to be given by the defendants when the plaintiff should render 
them his bill; that the plaintiff rendered his bill on or about the 
Ist of January, 1845; that the defendants refused to give the 
note because there were several inaccuracies and overcharges 
in the bill; and that thereupon, and before the note would have 
become due if it had been given, the plaintiff brought this action 
against the defendants. 

Small, for the rule. Thayer, contra. 


Per curiam. Taking the affidavit to be true, as we must 
upon this motion, the plaintiff must declare specially upon the 
contract mentioned in it, for not giving a note according to its 
terms. If he had waited till the credit had entirely expired, 
namely until three months after he presented his bill, he might 
have declared in tAdebitatus assumpsit, or he might have 
moved for judgment under the act of assembly: 58. & R. 32; 
3 Bos. & Pull. 582; 4 East 147; 9 B. & C. 89; Bac. Abr. As- 
sumpsit G. Not having done so, this rule must be discharged. 
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Reichenbauch v. Arnold et al. 


IN THE COMMON PLEAS OF LANCASTER COUNTY. 
(January 20th, 1845. 
REICHENBAUCH U. ARNOLD & BR ANDT, DEFENDANTS—FILLINGER, 
GARNISHEE, 
1. The act of 12th July, 1842, giving the remedy by attachment in cases before a 


justice of the peace, does not prevent similar proceedings upon a transcript of 
the judgment filed in the common pleas, under the act of 13th June, 1836. 


This was an attachment issued under the act of 16th June, 
1836. ‘The facts of the case are these: On the 6th March, 
1844, the plaintiff obtained judgment before alderman Musser, 
for the sum of $36 20, and on the same day issued an execu- 
tion, which was returned “no goods.’’ On the 3d September, 
1844, a transcript with the certificate of the constable’s return 
of “no goods,’ was filed in the common pleas, and on the 4th 
of September an attachment was issued out of the common 
pleas, under the act of the 16th June, 1836, to levy the debt of 
the efleets in the hands of Henry Fillinger. On the 22d Oc- 
tober, 1844, a rule was entered to show cause why the attach- 
ment should not be set aside. In support of the motion, it was 
urged that the common pleas had no authority to proceed in 
this manner upon a transcript of an alderman’s judgment, and 
that the proceeding should have been before the alderman 
under the act of 12th July, 1842. 

The opinion of the court was delivered by 

Lewis, president. In 1822, it was held by the supreme 
court, in Brannan v. Kelly, 8S. & R. 479, that the judgment 
of a justice of the peace, after a transcript filed, was “con- 
sidered asin the common pleas for the purpose of affecting 
the lund, but for the purpose of having execution of the person 
or goods, as still remaining with the justice.’ And in 1829 
it was spoken of as virtually a judgment of the common pleas 
as regards real estate; 1 Pa. Rep. 20. In accordance with 
these principles, it was decided, in the case of Rockwell ». 
Sweet, at Sunbury, that notwithstanding an execution had been 
issued by the justice and was returned “no goods,” and not- 
Withstanding a revival in the common pleas, on a seire facias 
reciting the transcript as the judgment of that court, a fieri 
Jacias could not be levied on the personal property of the 
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debtor, because the transcript was only entered in the common 
pleas, for the purpose of binding and proceeding against his 
land. But as this decision was not reported, it has perhaps 
passed out of the recollection of those by whom it was pro- 
nounced. And its principles were silently overturned by the 
decisions made in 1834, in the case of Green v. Leymer, 3 
Watts 381, and in 1841, in the case of Hitchcock uv. Long, 2 
W.& 8.170. Inthe former, it was decided that a transcript 
is a judgment of the common pleas, and that upon the revival 
of the judgment by setre facias issued out of the common pleas, 
a fieri fucias may issue and be levied on the personal property 
of the debtor, without any previous execution and return before 
the justice. In the latter, it was held that an attachment, under 
the act of 1836, such as the present, might be sustained, upon a 
transcript, after the return of an execution issued by the justice 
certifying that the defendant had no goods. The judge of a 
subordinate tribunal may feel pained to discover in the higher 
branch of the judiciary, a departure from settled decisions, but 
it is out of his power to administer redress. He may not be 
able to perceive any good reason why the benevolent provisions 
of the legislature, intended to protect the poor debtor from un- 
necessary costs of proceedings in court, should be defeated ; but 
he must nevertheless submit to the rude if not to the reason 
upon which it is founded. In the discharge of this duty we 
proceed to determine this case. It has been seen that the ex- 
istence of a remedy against the goods of the debtor, by a pro- 
ceeding before the justice, presented no obstacle to a concur- 
rent remedy by proceedings in court. It follows that the act 
of 12th July, 1842, in giving the remedy by attachment, in 
eases before a justice of the peace, interposes no objection to 
similar proceedings upon the transcript in the common pleas, 
under the act of 1836. The proceedings, in this case, are there- 
fore regular, and the rule is discharged. 
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IN THE COURT OF QUARTER SESSIONS OF CHES- 
TER COUNTY. 


COMMONWEALTH WU. HOUSE. SAME U. SPECKMAN. 


— 


. The court of quarter sessions possess a discretionary power under the act of 
1536, to appoint a jury to review the route of a state road laid out within the 
county, by commissioners appointed for that purpose by the legislature, before 
the road is opened and in public use, differing in this particular from the prac- 
tice in the case of county roads, properly so called. 


wo 


But such a review will not be granted of course, nor because of trivial errors 
committed by the commissioners. ‘The parties petitioning must show, by evi- 
dence, a gross disregard of duty on the part of the commissioners, which cannot 
be corrected in any other way than by a review, before one will be appointed. 

3. A jury so appointed do not possess the same powers as an ordinary jury of re- 
view. It scems they are to be confined to a recommendation of a change of the 
route at those points where it is shown the commissioners have clearly erred, 


and cannot negative the road altogether. 


- 


The supervisors of the townships through which a state road is located, are not 
liable to a penal action before a justice of the peace, under the 92d section of the 
act of 15th April, 1834, for refusing to open and repair the road, during the pen- 


dency of petitions for a review. 


These were appeals by the defendants, supervisors of roads 
within the townships of Penusbury and West Bradford, from 
the judgment of Nimrod Strickland esquire, a justice of the peace, 
in a penal action instituted before him, under the 92d section of 
the act of 15th April, 1834, relating to counties and townships 
and county and township oiflicers; in which they were, respect- 
ively, adjudged to pay a penalty for neglecting to open, through 
their several townships, a state road laid out and reported for 
public use by commissioners appointed by the 12th section of the 
act of the 24th of April, 1843, which directed them to view, 
lay out and mark a state road from Downingstown in the county 
of Chester, to the state line. After the report of the commis- 
sioners and before the road was opened, several petitions were 
presented to the court of quarter sessions, alleging misconduct 
in the commissioners, and that they had, in laying out the road, 
grossly disregarded the directions of the act of assembly from 
which they derived their authority, and praying the court to 
appoint reviewers to change the route of the proposed road 
through the said townships. Pending these petitions and before 
any disposition had been made of them by the court, notice was 
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given to the defendants, as supervisors, to proceed to open and 
put in order the road for public use. Upon their refusal to do 
so, these suits were instituted against them for non feasance in 
oilice. Judgments being rendered against them, the question 
on the appeals was whether they had been guilty of official mis- 
conduct in refusing to open the road, pending the petitions for a 
review. 

The cases were argued by Lewis for the commonwealth, and 
Darlington and Haines for the defendants. 

The following is the opinion of the court delivered by Bett, 
president. 

The only question remaining to be decided in these appeals, 
is whether the court of quarter sessions of this county, can pro- 
perly entertain and act upon petitions presented, asking the ap- 
pointment of a jury under the 20th section of the act of 13th of 
June, 1836, to change the route of a state road, lately laid out, 
iu part, through Penusbury and West Bradford townships, be- 
fore the said road is opened. Upon exceptions filed to the report 
of the commissioners, laying out the road, we have already de- 
termined that, under the act of assembly appointing them, they 
acted altogether independently of this court, except so far as 
their action may be reviewable under the act of 1836. 

The question now presented is one of importance, not only in 
reference to the present road, but as calling for the settlement of 
the practice of this court in future cases. We have, therefore, 
examined with some care the several statutes relating to the 
subject, and the judicial decisions to which they have given rise. 

The 19th section of the general road law of the 6th of April, 
1802, gave authority to the several courts of quarter sessions to 
inquire of and vacate any private or public road or highway, 
they should judge fo be useless, inconvenient and burthensome. 
This act did not provide for every exigency which might arise 
from the claims of publie couvenience, and therefore, it is said, 
the act of 3d of April, 1809, was passed to supply its defects. 
The latter act authorizes viewers, who are appointed to lay out 
a new road or change the route of an old road, to vacate the 
whole of the odd road or any part thereof, as circumstances may 
render necessary. ‘These acis are confined in their operation 
to county roads, properly so called, and it is obvious from their 
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phraseology, contemplated only the case of roads already opened 
and used by the public. The first of them speaks of a road 
which shall have become useless, inconvenient and burthensome, 
and the last of an o/d road. That such was the legislative in- 
tent is farther shown by the subsequent act of 6th of February, 
1815, which provides for vacating a road alter confirmation, 
and before it is opened. But, then, this can only be done on the 
petition of a majority of the original petitioners for the road, 
setting out that the same, if opened, will be useless and burthen- 
some. Except in this particular case, then, the power of the 
courts to proceed for the vacation of county roads laid out and 
confirmed, was confined to old roads opened and in use under 
the several statutes cited, and these provisions are re-enacted 
by the revised act of the 13th of June, 1836, which now fur- 
nishes the rule of action. But these statutes, upon the point 
now under discussion, have received a judicial construction. In 
the Sunbury road case, 2 P. R. 532, it was decided that no pro- 
ceedings could be had under the acts of 1802 and 1809, until 
after the road had been actually opened in its whole length; and 
the same was held to be the law under the act of 1836, in the 
Newville road case; 8 W. 172. 

I have said these statutes are confined to roads laid out under 
the direction of the courts of quarter sessions of the several 
counties. Under them these courts had no power to interfere 
with roads called state roads, laid out by commissioners spe- 
cially appointed for the purpose by the legislature. The courts, 
I believe, possessed no such power until the act of the 11th of 
April, 1825, which conferred on them the right to “vacate and 
change the route of any state road laid out or to be laid out by 
directions of any act of assembly within their respective counties, 
and to grant views and reviews thereon, under the provisions of 
the several acts of assembly for laying out and vacating public 
roads.”’ 

Although this act does not contain the words “ useless, incon- 
venient, and burthensome,”’ or “old road,’’ in reference to the 
state roads which became subject to its provisions, yet as the 
courts are to proceed under the provisions of prior acts for lay- 
ing out and vacating public roads, it admitted, to say the least, 
of a strong doubt whether proceedings could be had to vacate 
and change the route of a state road until it was opened, as in 
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the case of county roads. But this point was presented for 
adjudication within five years after the passage of the statute, 
in the case of the state road from Gettysburg (2 P. R. 289), in 
which it is held that the courts had power by views and reviews 
to change the route of a state road before it was opened for 
public use. This decision of the supreme court of this state has 
never, so far as I am aware, been reversed or questioned, and 
therefore remains an authoritative construction of the act of 
1825. It is true the question in this case arises under the act of 
1836. But when enacting the latter statute, the legislature 
seems to have recognised and adopted the distinctions estab- 
lished in this particular, between county and state roads, by the 
decisions. The 18th section following the act of 1802, gives 
authority to change or vacate the whole or any part of any 
private or public road laid out by authority of law, whenever 
the same shall become useless, inconvenient, and burthensome, 
Section 19th provides for vacating and annulling a road not 
opened, upon the petition of a majority of the original petition- 
ers; and then comes section 20, relating specially to the matter 
in hand. It confers the power “to change or supply by a new 
road, the route of any state road which may be laid out by 
direction of any act of assembly.’’ It will be seen that the 
words used in the act of 1825, “to vacate and change the route 
of any state road,” are altered in the act of 1836 to “change or 
supply by a new road the route of. any state road;’? which ren- 
dered unnecessary the provision of the Ist section of the act of 
1825, “that this act shall not be construed to make it lawful for 
any of the said courts to vacate any part of a state road, unless 
the view or review supplies another route for the same;” for 
the last act does not contemplate a vacation of the state road 
but only a change of route. It would thus appear, that the 
legislature attach to the term “ vacate,’’ used in this connexion, 
a meaning which restricts its operation to opened and used 
roads, while the words “change or supply” are applicable to 
roads laid out though not opened. Some confirmation of this 
view is to be derived from section 21 of the act of 1836, which 
authorizes the courts “to inquire of and vacafe any part of a 
state road,”’ supplied and rendered useless by a turnpike road. 
This evidently has reference to a state road opened and in use. 
Without insisting, however, upon the change of phraseology 
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noticed, it suffices that the terms of the act of 1836 are, to say 
the least of them, as open to the construction given in the case 
of the Gettysburg road as are those of the act of 1825, and 
therefore that decision is not impugned or in any way interfered 
with by the existing statute. ‘There is indeed a strong reason 
for making a distinction in this respect between state and county 
roads, which is noticed in the case of the Newville road. In 
the case of county roads, the parties interested have by law the 
right to three successive views before the final confirmation of 
any route. But no such right to have reviewed, as of course, 
the report of commissioners laying out a state road, exists. It 
would therefore seem proper if not necessary, that a discre- 
tionary power to grant a review should be vested somewhere. 
As observed by Mr. justice Houston, in the Gettysburg road 
case, “It would be very harsh if when this was discovered (an 
error in laying out the road), the county was compelled to make 
a bad and inconvenient road, in order to be entitled to permis- 
sion to apply for and obtain a more convenient one.” 

Such a discretion, it would seem, is therefore vested in the 
courts of quarter sessions of the respective counties. 

This court, then, had jurisdiction of the petitions presented 
for a review of the route reported by the commissioners through 
the township of Pennsbury and West Bradford, and properly 
entertained them. These being in one respect in the nature of 
petitious for a review of a county road, had the effect of sus- 
pending farther action in relation to the state road until they 
were in some way disposed of. But, at the time of these pro- 
ceedings had before justice Strickland, the petitions were still 
pending and undetermined. It follows that, at that time the 
supervisors were not in default by neglecting to open the road, 
and therefore judgment for a penalty should not have been 
awarded against them, Upon this appeal judgment must be 
rendered against the commonwealth. 

jut at this point, the analogy between these petitions and an 
ordinary petition for a review of a road,ends. The latter are 
of right, the former are applications addressed to the discretion 
of the court. But in the exercise of that discretion, the court 
ought to be particularly cautious, otherwise it may improperly 
assume to interfere with the report of every board of commis- 
sioners that may be appointed to locate a state road. By these 
acts of assembly, which have become common, and perhaps 
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beneficial, a large discretion is vested in the commissioners, 
and there ought to be gross and palpable error shown, to induce 
us to interfere with their action. It will not be enough to show 
that, in some instances the route located by them attains an 
elevation of more than 3° vertical from a horizontal line, or 
that it will require what some may denominate an extrava- 
gant expenditure to bring it within that limit. In this respect 
much is confided to the commissioners ; aud we are always dis- 
posed to view their reports with deference. But if the parties 
who oppose the report in this instance, think they can establish 
acase of gross disregard of duty on the part of the commis- 
sioners, which cannot be corrected in any other way than by a 
review, we will hear their evidence ; but we warn them that it 
will be expected of them to make out a very clear case. 

Nor must it be forgotten, that the powers to be exercised by 
any jury that may be appointed on these petitions, are not com- 
mensurate with those enjoyed by the ordinary jury of review. 
This may alter the route of the proposed road, tn its whole ex- 
tent or negative it altogether, while that is confined to a recom- 
mendation of a change of route merely ; and as it seems to me, 
in this they ought to be restricted to those points, where it is 
shown, by evidence, the commissioners have clearly erred. 

Judgments for the defendants. 


IN THE COMMON PLEAS OF CHESTER COUNTY. 
[June, 1844, 
DOAN, BY HER NEXT FRIEND, U. DOAN. 

1. Frequent intoxication of a husband, inducing the habitaal use of profane, threat- 
ening and abusive language towards his wife, by which she was held in fear and 
terror, neglecting to provide her with the necessaries of life, and finally assault- 
ing and beating her, without provocation, though but once, is such indignity 
offered to her person as justifies her withdrawal from his habitation, and entitles 
the wife to a divorce a vinculo. 


2. But where such misconduct of a husband is provoked by the ill temper or im- 
proper behaviour of the wife, a divorce will not be decreed. 
3. It is no bar to the suit of the wife, that more than ten years elapsed between 
) I 


the time of her withdrawal from the society of the husband and the commence. 
ment of her proceeding against him, where she has continued to live separated 
from him, and he has neglected to cherish and support her. 


This was a libel for a divorce a vinculo by a wile against 
her husband, on the ground of cruelty practised by him, by 
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which her condition was rendered intolerable and life bur- 
densome. The facts sufficiently appear, in the following opinion 
of the court, pronounced by 

Be xt, president. In this case, the libellant founds her prayer 
for a divorce, a vineulo matrimonii, on the allegation that her 
husband, the respondent, offered such indignity to her person, 
as to render her condition intolerable, and life burdensome, and 
thereby forced her to withdraw from his house aud family. 

It appears by the depositions of the witnesses examined on 
the part of the libellant in support of this allegation, that the 
parties were married in this county, in March, 1832, and lived 
and cohabited as man and wife, until January of the succeed- 
ing year; that during this period, the defendant indulged in fre- 
quent intoxication, and when so affected, his manner towards 
his wife was violent and his language profane, threatening and 
abusive, by which she was held in fear and terror: that he ne- 
elected to provide her with the common necessaries of life, and 
finally, on her refusal to give him a small sum of money she 
had earned by ber industry, and which he demanded for the 
purpose of appropriating to the purchase of intoxicating drinks, 
he beat her with considerable severity, bruising and disfiguring 
her face. Shortly after this, she withdrew trom his society, 
and has continued to live separate and apart ever since. From 
this time, the defendant continued to lead an unsettled and ir- 
regular life, and has contributed nothing towards the support of 
his wife. Nor does it appear, that the harshness and violence 
of the defendant’s conduct was excited or promoted by any 
impropriety of demeanor or manifestation of ill temper on the 
part of the wife. On the contrary, the witnesses testify that she 
was industrious, kind and affectionate, and that her bearing 
towards her husband was unexceptionable. 

The question is, whether the facts stated constitute within 
the meaning of our act of assembly, such indignities to the per- 
son of the libellant as to render her condition intolerable and life 
burdensome, and reasonably forced her to withdraw from the so- 
ciety of the defendant. 

Cruelty, practised by one married party towards the other, 
is recognised by the law of England as furnishing a suflicient 
ground for a divorce a mensa et thora. The kind and degree 
of cruelty which wiil warrant a decree of separation, has fre- 
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gently occupied the attention and been the subject of decision in 
the ecclesiastical courts of that country. The rule seems to be 
that the cruelty which entitles the injured party to a divorce, 
consists in that sort of conduct which endaagers the life or health 
of the complainant, and renders cohabitation unsafe. Robinson 
v. Robinson, Arches 1728, cited Poynten on Marriage and Di- 
vorce 208,13 Law Lib. Mere austerity of temper, petulance 
of manners, rudeness of language, want of civil attention and 
accommodation, and even occasional sallies of passion, if they 
do not threaten bodily harm, do not amount to legal cruelty. 
Evans v. Evans, T. 'T. 1790, 1 Hazzard 38. But it has been 
said, that when a series of unkind treatment is accompanied by 
words of menace and there appears a reasonable apprehension 
that the menace may be carried into effect unless prevented, a 
case of a very different nature is presented and such as calls 
for prompt interference; Poynten 213. Thus in Otway vw. 
Otway, Arches M, T. 1832, it was proved, that the husband 
was in the habit of indulging in violent passion, following his 
wile from room to rogm, loading her with abuse and oppro- 
brious epithets, and accusing her of adultery and incest, and it 
was held that such conduct implied menace. ‘The court said it 
was not necessary to prove acts of personal violence, to substan- 
tiate a charge of cruelty; it is the acknowledged doctrine that 
danger to the person and health is suilicient. ‘The same doc- 
trine has been since aflirmed in the case of Hulme wv. Ilulme, 
decided in the consistory court of London, 1823. But, as was 
held in Harris v. Harris, Cousistory, 2 Phillmore 111, if blows 
have been struck, the case becomes still more aggravated, and 
the injured party is entitled to the remedy afforded by a sen- 
tence of separation. 

Although I think it probable, that when enacting our statute 
on the subject of divorces, the legislature had in view the rules 
which obtain in the English courts, I am not called on to decide, 
in this case, whether, without the infliction of blows, such in- 
dignities may be offered to the person of a wife as will bring her 
case within the purview of the act, and entitle her to a divorce, 
for it is in full proof here, that after a series of injuries of such 
a character as in the language of one of the witnesses, “no 
woman could live with him,’’ the defendant ended by inflict- 
ing personal chastisement upon the libellant, for the simple dis- 
charge of her duty in withholding from him the means of 
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intoxication. This led to the separation of the parties; and when 
it is connected with the prior character and conduct of the hus- 
band, I think we may safely say, that the whole amounts to 
such indignities as rendered life intolerable, and justified the 
wife’s withdrawal from his house and family. It is true, the 
evidence which has been submitted to us, is not so precise and 
distitict as is desirable in a case like the present. Perhaps 
living as these parties did, without servants or other habitual 
witnesses of the demeanor of the husband, it was impossible to 
prove in detail, every act of misconduct or cruelty visited upon 
the wife. But enough has been disclosed to convince us that 
the course of the defendant, prompted by intoxication, was ha- 
bitually violent, menacing and terrifying, and well calculated to 
break down the spirits, and eventually the health of a woman. 
It is of weight too, with us, that nothing can be imputed to 
her, provocative of such misconduct. If it had appeared that 
she had herself been the cause of the sufferings he complains 
of, by conduct incompatible with her duty, we would have left 
it to her to apply the remedy by a change of temper and be- 
haviour. But as I have already remarked, no excuse, even 
the slightest, for the outrages committed by the defendant, is to 
be found in any thing said or done by the libellant. It is worthy 
of notice, that more than ten years elapsed from the time of the 
beating complained of and the initiation of this suit by the wife. 
Now although there is no limitation of time acknowledged by 
the courts, as a bar to the proceeding for a divorce, yet if this 
period, or a large portion of it, had been passed by the wife in 
the society of, and cohabiting with her husband, it would un- 
questionably have amounted to an implied condonation, suffi- 
cient to defeat this application. But no inference of acquiescence 
arises, where, shortly after the fact, as here, the wife separates 
herself, though a long interval is suffered to elapse before pre- 
sentation of her libel. The fact of her withdrawal affords a 
ground of presumption that her life was rendered burdensome, 
and that she had been obliged to seek an asylum elsewhere 
than in the house of her husband, and his subsequent continued 
neglect of her, and perseverance in habits destructive of domes- 
tic felicity, rather adds to than subtracts from the gravity of her 
complaint, in proportion to the time passed. On the whole, we 
think Mary Doan, the libellant, is entitled to a divorce from the 
bonds of matrimony, and it is accordingly decreed. 
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LAW MAGAZINES. 


We have been prevented hitherto by want of space, from 
acknowledging the receipt of the several Law Magazines pub- 
lished in the United States. We now avail ourselves of an op- 


portunity to do so, 


Ture Law Reporter. Boston: P. W. Chandler, Editor. ,Of 
this excellent publication we have been in the regular receipt for 
sometime. Its well established reputation is still maintained, 
and we are happy to hear that its subscription list is daily aug- 


menting. It does credit to the law literature of our country. 


Tue Western Law Journat, Edited by T. Walker—pub- 
lished at Cincinnati, Ohio—terms $3 per annum. We have 
regularly received all the numbers of the 2d Vol. of this publi- 





cation, which is conducted with great spirit, and will we think, 
prove of great service to the profession in the west. We may 
take occasion to say, that the departure from the established 
usage by the editor, in his editorial composition, will not find 


many imitators, 


Tue Sourn-WesterN Law JournaLt Anp Rerporter—pub- 
lished at Nashville, Tennessee—is edited by Milton A. Haynes 
of the Nashville Bar. As its name imports, it is intended _par- 
ticularly for circulation in the south-western states; and it con- 
tains the decisions of the supreme judicatures of that section of 
our country, well reported by the editor, assisted by several 
gentlemen of the profession whose names are given in connex- 
ion with the eases. We are pleased to learn that it has met 


with a large share of encouragement. 
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ACKNOWLEDGMENT AND PROOF OF DEEDS. 


What are the requisites of a valid Deed for the conveyance 
of land in your state, and will a Deed made elsewhere, with- 
out these requisites, be good? 


[The above is one of a series of questions proposed by the 
Editor of the Western Law Journal—the answers to which 
from the various States are now in course of publication in that 
valuable work. Believing the answers to the above contain 
information which would be useful to many of our subscribers, 
we have selected those already received, and lay them before 
our readers. } 


Indiana.—A conveyance of land, or of any interest therein, 
must be by deed, in writing, subscribed and sealed by the ven- 
dor, or his lawful attorney. If a deed is not acknowledged be- 
fore delivery, the execution and delivery must be attested by at 
least one witness; but if such deed is acknowledged before deli- 
very, no attesting witness is necessary; and such deed takes 
effect without any other act or conveyance whatever. A power 
of attorney to convey land must be executed with the same 
formalities as a deed. All deeds acknowledged or proved out 
of this state, and within the United States, or any of the territo- 
ries thereof, and brought here to be recorded, may be acknow- 
ledged or proved before the mayor or recorder of a city, notary 
public, or commissioner to take acknowledgment of deeds, ap- 
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pointed by the governor of this state; in which case, such ac- 
knowledgment or proof shall be certified under the hand of such 
officer, and attested by his official seal. Where the acknowledg- 
ment ef a married woman is to be taken, the statute requires 
that the officer taking the acknowledgment should make known 
to her the contents of the deed, and that she shall acknowledge, 
in a private examination, separate and apart from, and without 
the hearing of her husband, that she executed such conveyance 
of her own free will, and without any coercion from her hus- 
band: all of which must be certified by such oflicer in his certi- 
ficate of such acknowledgment. 

Illinois. 


veyance of real property in this state. But every deed, mort- 





Livery of seizin is in no ease necessary for the con- 


gage, or other conveyance in writing, signed and sealed by the 
party making it (the maker being of tull age, sound mind, dis- 


¢ 


covert, at large, and not in duress), shall be suflicient, without 
livery of seizin, for the giving, granting, selling, mortgaging, &e. of 
any land in this state. The simplest form of a deed inaginuable, 
containing the words “grant, bargain, sell,’ would be a good 
deed for the conveyance of laud situate in this state, and I cannot 
conceive of a deed being made elsewhere but would be valid 
here. It is true, if in Ohio, for example, the law should require 
one seal to a deed, a deed thus made would not be good here. 
There is no law in this state prescribing auy special form of a 
deed, or declaring a deed made according to the law elsewhere, 
valid. But a deed made in the usual form, signed and sealed 
by the grantor, would be a good deed wherever made. The 
only difliculty in this state, iu regard to deeds executed out of 
he state, is as to the manner of their execution, so as to entitle 
them to be recorded and make them evideuce. Deeds may be 
acknowledged or proved before the following named ollicers, to 
wit: any judge of the supreme or district court of the United 
States, any commissioner to take the acknowledgment of deeds, 
any judge of the supreme, superior, or circuit court of any of the 
United States or their territories, any clerk of a court of record, 
mayor of a city, or notary public; but when such acknowledg- 
ment or proot shall be made before a clerk, mayor or notary 
public, it shall be certified by such officer under his seal of otlice. 


Such proof and acknowledgment may be made before a justice 
of the peace; but if such justice reside out of this state, then it 
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must be certified by the proper clerk, that the person before 
whom the proof or acknowledgment was taken, was a justice 
of the peace at the time of making the same. But the greatest 
difficulty in deeds made out of this state, is as to the manner in 
which this proof or acknowledgment is certified. Our law re- 
quires the person taking the acknowledgment or proof of a deed, 
to certily 
known to him to be the real person whose name is subscribed 
to such deed, and that he acknowledged that he executed the 


that the person who executes the deed is personally 


} 


same ‘freely and voluntarily, for the uses and purposes therein 


mentioned, Ifa wife be joined with her husband in the deed, 


the oflicer must personally know her to be the person who sub- 
scribed; must make her acquainted with the contents of the 
deed; must examine her separate and apart from her husband, 
whether she acted voluntarily, freely, and without compulsion 
of her husband; and must state all these facts fully in his certifi- 
cate. A deed exeented in this manner would be entitled to be 
entered on record, and would be received in evidence, without 
farther proof, in any court in this state. A great majority of the 
deeds executed out of the state, are not executed in a way to 
entitle them to be read in evidence without farther proof. To 
obviate this, the legislature, by an act passed 1841, have de- 
clared, “that all deeds, mortgages, &e., concerning lands situate 
in this state, which have been or may hereafter be made and 
executed without this state, and within the United States, and 
which may hereafter be ackvowledged or proved, in conformity 
with the Jaws and usages of the state, territory, or district, in 
which any of such conveyances shall be made, shall be effectual 
and valid in law, as though the acknowledgment or proof had 
been made in conformity with the laws of this state; provided, 
the clerk of any court of record within such state, territory, or 
district, shall, under his hand and seal of such court, certify that 
such instrament is acknowledged or proved in conformity with 
the law of the state, territory, or district, in which it is so ac- 
knowledged or proven.” 

Michigan.—All persons of lawful age living in and owning 
lands and tenements in this state, may convey the same by deed, 
signed and sealed in presence of two witnesses, and daly acknow- 
ledged. The right of dower of the wife, is conveyed in the 








340 Acknowledgment and Proof of Deeds. 


usual form, with the separate acknowledgment, that she exe- 
cuted the deed without fear or compulsion from any one. 

Non-residents, residing in any other state or territory, may 
convey lands here by deed executed according to the laws of such 
state or territory, with the certificate of the proper county clerk, 
under the seal of his office, that the deed is executed and ac- 
knowledged according to the laws of such state or territory, 
attached to such deed. Lands and tenements lying in Michi- 
gan, may be conveyed by the owner thereof, though residing in 
a foreign country, the same being executed according to the 
laws of such country. In this case it must be acknowledged 
before a minister plenipotentiary, consul, or charge d’affaires of 
the United States, which acknowledgment shall be certified by 
such minister, consul, or charge d’affaires, before whom such 
acknowledgment may be taken. 

Louisiana.—The law of Louisiana knows no such instru- 
ment as a technical common law deed. Conveyances of real 
property are usually made here by what is termed an authen- 
tic act, that is, a contract executed before a notary public and 
two witnesses, free, male, and above the age of fourteen years; 
or three witnesses, if the party is blind. But conveyances by 
act under private signature, are equally valid, to take effect 
against persons from the day of their registry in the proper office. 
No particular form is required, nor are attesting witnesses ne- 
cessary, but simply that the agreement shall be reduced to writ- 
ing, and the parties in good faith affix their signatures to it. 

No verbal agreement can operate the transfer of real property 
in this state; but any written agreement, wherever it may have 
been made, has that effect from the date of its registry; but, be- 
fore it can be admitted to registry, acknowledgment or proof of 
the signature has to be made. 

Massachusetts.—The only requisites to a valid deed are that 
it should be subscribed and sealed (with a seal and nota scroll) 
by the party executing the same, and acknowledged by the 
grantor before a justice of the peace, magistrate, notary public, 
or Massachusetts commissioner. A deed without these requi- 
sites would not be entitled to be put on record, 
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IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 


IN THE MATTER OF THE CONTESTED ELECTION OF LOCUST WARD. 

1. The election polls in the city and county of Philadelphia, must close at ten 
o’clock, P. M. 

2. When a poll is kept open after that hour, and the number of votes polled after- 
wards can be clearly ascertained, if the whole of those votes could not change 
the result, the election will not for this cause be set aside. 

3. But where the majority is small and the result rendered doubtful, by uncertainty 


as to the number of votes pulled after the legal hour for closing tle polls has 
arrived, the election must be sct aside, 

4. The court have not power to interrogate a voter whose vote had been polled 
after the hour for closing had arrived, for whom he east his vote. Illegal 
voters may be thus interrogated; but legal, qualified voters, voting illegally in 
this manner, cannot be compelled to disclose to any one for whom tiey have 
voted. 


The opinion of the court was delivered by Parsons J. as 
follows: 

A complaint has been made to the court by fifteen and more 
of the qualified voters of Locust ward in this city, setting forth, 
that an undue election was held on the 21st of March last, for 
the purpose of voting for alderman and other oilicers in said 
ward, and praying the court to decide the same according to 
law, &c. This application is made in pursuance of the 3d 
section of the act of the 21st of June, 1839, entitied “an act 
providing for the election of aldermen and justices of the peace,” 
which directs that upon any such complaint being made the 
court shall proceed to judge of the same upon the merits, and 
finally determine its validity according to the laws of this com- 
monweatth. 

The only and substantial ground of complaint against the 
legality of this election is, that the polls were not closed at ten 
o’clock in the evening, but it is alleged by the complainants 
that they were kept open till after ten, during which time a 
large number of votes were received from numerous voters 
and counted with those deposited before that hour, by which 
means the candidate returned for the office of alderman was 
illegally elected. 

The first and important question which is presented for our 
decision, is this, does the law require that the elections held in 
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the city and county of Philadelphia, shall be closed at ten 
o’clock? A solution of this depends entirely upon the provisions 
of the acts of assembly regulating the elections in this state. 

The first law which has relation to the question is the 5th 
section of the act of the 2d of July, 1839, which is in these 
words: “The elections as aforesaid’? (referring to election of 
township and ward officers) “shall be opened between the 
hours of eight and ten o’clock in the forenoon, by a public 
proclamation thereof made by the officers appointed to hold 
the same, and be kept open until seven o’clock, except in the 
city and county of Philadelphia, where it shall be kept open 
until eight o’clock in the afternoon, when the polls shall be 
closed, the number of votes be forthwith ascertained, and the 
person highest in vote publicly declared to be elected.”? The 
next section of the law which I shall notice, is a resolution of 
the 18th of March, 1840, which is as follows: “That hereafter 
the polls of the ward elections in the city of Philadelphia and 
of the incorporated districts of the county of Philadelphia, shall 
be kept open until ten o’clock of the afternoon, and that the 
polls of the ward and general elections in the city of Lancaster 
shall be kept open until nine o’clock in the afternoon.” 

These two laws have reference only to the ward elections, so 
far as they affect the city and county of Philadelphia. And I 
think no one who reads the 5th section of the act of 1839, can 
doubt that it contains a positive direction that the polls shall 
be closed at eight o’clock; and it seems to us equally clear that 
the resolution of the 18th of March, 1840, only extends the 
time for keeping open the polls until ten o’clock, and the other 
provisions of the 5th section of the act of 1839, are as binding 
and positive, as if the resolution of 1840 had not been passed, 
and this conclusion is greatly strengthened by the provisions of 
the 61st section of the act of 2d of July, 1839, which contains 
this language: “Every general and special election shall be 
opened between the hours of eight and ten in the forenoon, and 
shall continue without interruption or adjournment until seven 
o’clock in the evening, when the polls shall be closed, except in 
the city and county of Philadelphia, where the polls shall not 
be closed before ten o’clock in the evening.”’ 

We have no doubt but these three sections are statutes in 
pari materia, aud, being parts of a system, are to be taken 
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together as one; for it is to be presumed that it was intended 
the system should be consistent throughout. In construing 
statutory laws such has always been the rule both in England 
and this country. Hence it is observed by chief justice Gibson, 
in the case of the Mayor v. Davis, 6th Watts & Sergeant 279: 
“The interpretation of statutes in part materia by each author 
has been carried so far that it was said by lord Mansfield, in 
Rex v. Loxdale, ‘that all which relate to the same subject, 
notwithstanding some of them may be expired or not noticed, 
must be taken to be one system, and construed consistently.’ ”” 

It we read the 5th and 61st sections of the act of the 2d of 
July, 1839, it is clear, and, I think, beyond a reasonable doubt, 
the legislature intended to fix an hour when the polls should be 
opened and closed at each election district throughout the state, 
and that there is a direction, clear, positive and binding upon 
the ofiicers who conduct the election, then to close the polls; 
that nothing is left to their judgment or discretion about the 
time; in short, that the /egal day for the election terminates 
at a particular hour, aud when that period arrives the day for 
elective purposes is as much gone as if another day was ushered 
in, another week or month had passed. We think the plain 
common sense meaning and construction of those three sections 
is, that the polls are required to be closed at designated hours. 
It appears clear to us that the hour fixed by law for closing the 
polls on the day of the general election, in the country, is seven 
o’clock in the evening, and in the city and county of Philadel- 
phia at ten o’clock in the evening, when the officers who conduct 
the election are bound to close the polls; and their wilfully 
refusing to do it may subject them to the severe penalties of 
the law. Taking the 5th section of the act of 1839, and the 
resolution of the 18th of March, 1840, together, we think that 
the officers of the election in the city and incorporated districts 
of Philadelphia, are bound by law to close the polls at ten o’clock 
in the evening, and they have no right to receive a vote after 
that hour; that votes taken after that hour are irregularly re- 
ceived, and taken in express violation of the Jaw, as much as if 
they had been received on the following day. The legislature 
has chosen to define the hours within which all votes shall be 
received, and expressly directed at what hour the polls shall be 
closed; such being the case, there is no legal provision for re- 
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ceiving votes after the period thus designated has arrived. If 
this body has the power to fix the day on which an election 
shall be held, and do so fix it, no one would pretend that an 
election could be legitimately held ou any other day. If they 
can designate the day, they can, with the same propriety, fix 
the hours within which it shall be held, and having done so, no 
one has the right to extend the privilege of voting beyond that 
hour, for such positive statutory directions must be observed. 
But it has been contended by the counsel for the respondent, 
that although true it is, the 5th section of the act of 1839, con- 
tains this positive direction as to the hour when the polls shall 
be closed, yet the resolution of 1840 does not contain those 
bindiig directions. We cannot consider this argument a sound 
one. As has been before remarked, it was simply an extension 
of the time, without weakening or destroying any of the binding 
directions of the act of 1839. No one can doubt but that this 
5th section of that act requires the oflicers to close the polls in 
the country at seven o’clock, nor can the polls be kept open 
after that hour; hence, if the construction of that resolution, as 
conteuded for by the counsel for the respondent should be 
adopted, there would be a positive law demanding that all 
elections should be closed in every county in the country at 
seven o’clock; and in the county of Philadelphia at eight o’clock; 
but in the city, and incorporated districts in the county of Phila- 
delphia, the time for closing the polls would be left entirely at 
the discretion of the officers conducting the election. ‘This result 
would follow; they could keep them open till twelve o’clock; 
and if, i the exercise of this unrestrained discretion, they chose, 
what is there to prevent the continuance of the election till the 
following day, or tor a week? The argument has proceeded 
upon the ground that the resolution of 1840 says the ward 
elections in Philadelphia shall be kept open till ten o’clock in 
the afternoon; and because the residue of the sentence of the 
5th section of the act of 1839, is not inserted requiring that the 
polls shall then be closed, therefore, the hour for closing is left 
discretionary with the officers of the election. But does that 
follow? Ithink not. So the act of the 2d July, 1839, says, 
the election for state and county officers shall be held on the 
second Tuesday in October annually, and there is no positive 
direction that the polls shall be closed at twelve o’clock at night 
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of that day; yet no one ever supposed there was a discretionary 
power vested in the officers of the election for continuing it 
beyond that day. 

Can it then, with any show of propriety, be contended that 
the legislature ever designed that the voters in the country 
should be required to close their election at a particular hour of 
the day, while it was to be left at the discretion of the officers 
of the election in Philadelphia to close when they pleased? 
What reason can be assigned for this invidious distinction? 
Will it be pretended that the officers who are chosen to conduct 
the elections in the country, could not be as safely entrusted 
with the exercise of a sound discretion as those in the city? It 
must not. Why then, should there be any distinction made? Or 
what motive could influence the legislature to make a positive 
provision for one portion of the state and not for the other? 
None; nor do we think any such exists. But the directions 
contained in the filth section of the act of the 2d of July, 
1839, are as binding upon the otlicers who conduct the elections 
in Philadelphia as upon those in other parts of the state. An 
hour is fixed by the law when the polls must be closed in each 
place, and no officer, when conducting an election, has a right, 
if he regards his duty, or the obligations of the oath he has 
taken, to receive any votes after the hour for closing the polls 
has arrived, All votes received by them after that hour are 
taken in express violation of law, and can never avail the can- 
didates for whom they are cast. » 

The reason why particular hours were fixed for closing the 
polls in every election district throughout the state, is apparent 
to all familiar with the events which occurred just before this 
law was passed. The general election, held in the fall prior to 
the passage of this act, was one of intense excitement, and of 
unparalleled exertions by all who were enlisted under the ban- 
ners of contending parties. Innumerable frauds were practised 
in various parts of the state; criminations and recriminations 
were made by each of the contending parties, and from no part 
of the commonwealth was the ery of fraud raised londer than 
in Philadelphia. The seat of every senator and member of 
assembly from the county was contested; two sets of returns 
were made out and sent to the office of secretary of state; dis- 
turbance of a serious character occurred at the organization of 
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the legislature; a military force was called to the capital by the 
governor, and the state was threatened with civil war. When 
quiet was restored, and the legislature was constitutionally 
organized, and were proceeding in the discharge of their duty, 
the sober, reflecting and patriotic part of the citizens of all parties, 
with one united voice, demanded that our election laws should 
be revised, and that provisions of a, strict character should be 
incorporated into them, so as for the future to prevent abuses 
of the elective franchise, and elose, if possible, every avenng to 
fraud. Many of the sections of the aet of the 2d of July, 1839, 


} ’ 


are very stringent, and the penalties severe. The design was 


that the Jaw should be general and uniform in its provisions 
throughout the state;—an hour was fixed when the polls should 


be opened and when closed. Every duty to be performed by 


officers chosen to conduct the leetion is plainly pointe fa out, 
and nothing was inten led to be lett to their ere discretion 
which could be defined by legislative enactment. 


If we should now decide that the hour for closing the polls 


mighit be rf {t at the diser tion of theo licers of the eleetion. we 
open wide the door for fraud and illegal voting. Let the hours 
} 


iS 


for casting votes be extended to midnight, and the darkest dee 


of fraud will be perpetrated, which can enter the hearts of 
wicked and designing men. All safety for the elective franchise 


is gone. In our opinion the legislature have fixed the hour 
when the polls shall be closed quite late enough, and we are 


not disposed to extend it if we could, nor by any forced con- 


struction of the law to leave it discretionary with any body of 


men to do it, when the legislature has delegated to them no 
such power or authority. 

The next subject for inquiry is, what results follow where an 
election has been kept open after the hour fixed by law for 
closing it, and votes have been received? Is the entire election 
void? and must such election, when contested, always be set 
aside? In our opinion, the true principle is this; where an 
election has been kept open after the hour required by law 
when it should be closed, and the number of votes received 
after that time are clearly ascertained, and those votes if all had 


been given to the majority candidate, could in no event have 
changed the result, we would not, purely on that ground, set 
aside the election, ‘To illustrate the rule: If the candidate 
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returned as elected had a majority of one hundred votes over 
his competitor, aud it was clearly proved to the satisfaction of 
all, that there were but fi/ty votes polled after ten o’clock, in 
such a case, we would not, for that reason, declare the election 
void, because the law requires us when deciding on the validity 
of an election, to judge of its merits. Henee, when the case is 
clear of doubt and difficulty, and the will of the people has 
been expressed in such a way as to leave no room tor cavil or 
doubt, it wouid be unreasonable to deprive them of their rights, 
and the individual elect of liis oflice, merely because the officers 
of an election, either from ignorance or design, had done an 
act, Which, in no event, could affect the expressed will of a darge 
majority of the electors in a district. 

sut where the majority for the candidate is small, and the 
evidence is of such a character as to render it uncertain as to 
the number of votes polled aiter the hour when the election 
should have been closed, where there is imprecision as to the 
true state of the case, and the result thereby rendered uncertain; 
and it is thereby reudered doubttul who has a majority of the 
votes polled within the time prescribed by law, then, in such a 
case, it is unquestionably our duty to set the election aside, and 
refer the question back to the people. In all these principles 
the whole court fully concur, and we settle it as the law, so far 
as our judgment makes it certain. 

We will now cousider the facts of this case in relation to the 
principles of law above stated. It appears that the candidate 
returned has a majority of but f#i//een voles, out of eight hundred 
and thirty-eight which were cast. All the witnesses concur in 
saying that the polls were kept open tll after ten o’clock, but 
how much past that hour is a litthe uncertain. Yet I think the 
weight of testimony is, that the polls were kept open from 
twenty to thirty minutes after teu; some fix it as low as fifteen 
minutes after ten. But when we consider the number of wit- 
nesses who have been examined, aud their opportunities for 
ascertaining the time, and judging of the period, it is manifest 
that the election was kept open vot far from twenty five minutes 
afier ten. And there is still greater uncertainty as to the num- 
ber of votes polled after the hour when the polls ought to be 
closed. One voter, Anthony Cummings, testifies that he voted 
before ten o’clock, but how loug before, whether one or filteen 
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minutes before ten, he cannot say, and his is the twelfth name 
from the close of the list. One of the inspectors of the election 
has been examined, and he swears positively that William P. 
Rockhill voted after ten o’clock, and his name is the eighteenth 
from the close of the list. If he is correct in his statement, then 
there were more votes polled after ten o’clock than the candi- 
date received majority. Other witnesses have been examined, 
who state that in their opinion there were twenty-five votes, or 
more, polled. The current of testimony seems to be that they 
received about one vote a minute; if, then, the polls were kept 
open for twenty-five miuntes, twenty-five votes, at this ratio, 
were received after the hour prescribed by law for closing the 
polls. Other witnesses fix the number of votes polled at less 
than twenty-five. From the evidence which has been adduced, 
it is manifest that the length of time the polls were kept open is 
uncertain, and the number of votes polled after that hour is 
equally uncertain; aud there is no safe chart for our guide in 
deciding who had a majority of the votes polled within the 
hours preseribed by law. In all such cases it seems to me the 
course of duty is plain; we ought to set aside the election and 
order a new one, and let the people decide after solemn delibe- 
ration, who a majority will select for their alderman. 

But it has been said, if the evidence is not clear upon the sub- 
ject as to the result, and what was the effect of the vetes polled, 
after the hour when the election ought to have been closed, the 
parties should have an opportunity of calling before the court 
those electors who voted after that time, and interrogate them 
as to the candidate for whom they gave their votes. It seems 
to me there are insurmountable obstacles against such a pro- 
ceeding. I admit that it has been decided that when a man 
votes at an election who is not a /egal voter, who does not pos- 
sess any of the qualifications requisite to entitle him to give a 
vote, in such a case he may be compelled to disclose for whom 
he voted. It is equally clear that so tender is the law of the rights 
of a legal voter, that you cannot compel Aim to disclose to any 
one for whom he cast his vote. It is said those who voted after 


the hour for closing the polls, are illegal voters. 
But this is begging the question. Are such votes illegal ? 


The votes, it is admitted, were irregularly received, but from 
legal voters, Would we have the right to interrogate such per- 
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sons for whom they voted, in order to enable us to deduct their 
votes from the tally of the candidate to whom they were given? 
This would be advancing one step farther in such a scrutiny 
than ever has been done in this or any other court engaged in 
such examinations. It has, indeed, been held by us, that a 
party voting at an election having no legal right to vote, is not 
protected by the constitution from answering for whom his 
illegal ballot was cast. Such a voter has been regarded as a 
mere intruder, and wrongdoer, and as such not entitled to the 
protection given to the legal voter. 

But this is a very ditlerent case from the present, which is 
one in which the voters complained against are admitted to be 
legal voters of the ward, whose votes have been irregularly 
taken by the oificers of the law authorized to conduct the 
election. Such a vote seems rather an irregular, than an illegal 
vote. The error in its reception rather pertains to the officers 
receiving it, Who were bound on oath to conduct the election 
according to law; and to whom the citizen might, without 
unpropriety, submit the question of its reception, It is the 
error of the oflicers who are specially charged with the duty of 
opening and closing the election, and of receiving or rejecting 
the votes tendered. If there was error in judgment as to the 
time when they ought to have closed the poll, and a citizen 
fully qualified to vote at the election has been induced to give 
his vote at a time when it ought not to have been received, 
that presents a different state of things, from a vote given by a 
mere wrongdoer. Our power of scrutinizing into the ballots of 
electors, ought to have some limit; and the case in which we 
are required to do so, should be that in which the vote com- 
plained of has come from one not having the right of an elector 
in the district in which his vote has been received. The power 
involved is a high one, and the subject one of great delicacy. 
The sacredness of the ballot-box lies at the foundation of our 
institutions, and its seal should not be broken, unless under 
circumstances free from doubt and hesitation. Such, in our 
opinion, is not the case where, from mere inadvertence or mis- 
conception, the officers of an election have kept a poll open 
beyond the time prescribed by law, and during this period have 
received votes otherwise unexceptionable, although such votes, 
if received in sufficient numbers to produce a change in the 
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result of an election, may operate to nullify it, yet we do not 
feel ourselves authorized to call on such voters to disclose for 
whom those irregular ballots were given. 

Such votes were given by qualified electors, voting in good 
faith, and it would be advancing too close upon the barriers of 
the constitution to compel such citizens to disclose for whom 
they voted. It would be passing the prudent limit we have fixed 
as embracing the extent of our authority, over a subject which 
cannot be too cautiously dealt with by judicial functionaries. 
Hence we will not call upon electors to answer questions which 
we have no legal right to propound to them. To decide that 
under such circumstances a respectable citizen shall be com- 
pelled to disclose a secret the law has wisely permitted him to 
conceal from public view, would be establishing an inquisition 
which, as a judge, 1 cannot conscientiously sanction, and which 
I think has been fully shown is not authorized by law. 

It may be added that even should we determine to interrogate 
such voters, the fact of their having voted after the polls should 
have been closed, must first be established before they could be 
subject to such an examination. Not through their own testi- 
mony certainly; for no citizen could be called to answer as to a 
fact which would invalidate his own vote, and might subject 
him to odium, if not to punishment. From any other source it 
is plain we could not derive such proof. Neither officers of the 
election, nor any of the witnesses examined, seem to be able to 
speak with any precision, as to who were all the persons who 
voted after the poll should have been closed. Ouly one 
individual has been identified among the numerous persons 
who voted after that hour. 

Such being the state of facts before us, it appears to me there 
is but one course the court can safely pursue; which is to set 
the election aside and refer the subject back to the people, the 
source from whence all ojjicial power is derived in this country, 
and who are the constitutional arbiters to determine who are 
best qualified to fill the station now vacant. By this act no 
injustice can be done. If a majority of the citizens of the ward 
desire the candidate on the return elected, he has nothing to 
fear, for he is safe in their hands; and if he is satisfied there is 
not a majority in his favour, I presume he docs not wish to 
hold the office. 
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Upon the principles above determined, the court order the 
election for alderman in Locust ward set aside, and direct that 
another be held on Friday, the 6th day of June next. 

Couusel for the petitioner, Goodman & F. W. Hubbell; for 
the respondent, J. «2. Phillips & J. W. Ashmead. 


[April 30, 1845. 
WILLIAMS U. SMITH ET AL. 


1. The proviso in the 2d section of the act of 22d March, 1814, applies to cases of 
rent; and when in an action for rent instituted before a justice of the peace or 
alderman, the defendant, before the trial is proceeded in, makes oath or affirma- 
tion, that the title to the land will come in question, it is the duty of the magis- 
trate to dismiss the proceeding, and remit the plaintiff to the court of common 


ple as. 


This was an action of covenant for ground rent, and came 
before the court upon appeal by defendant from judgment of 
alderman Potts. 

The plaintiff had brought suit under the 6th section of the 
act of 22d Mareh, 1814, which gives jurisdiction to magistrates 
in cases of rent under $100. The defendant had filed his affi- 
davit, stating that the title to lands would come in question, 
and asked the alderman to dismiss the suit under the provision 
contained in the 2d section of said act. The alderman over- 
ruled the objection to jurisdiction, aud gave judgment for plain- 
tiff, Defendant appealed. 

J. IT, Campbell, before the court contended, that the proviso 
in the 2d section applied only to cases of trover and trespass 
contained in the Ist section, and not to cases of rent ; jurisdiction 
in Which was given by act of 1810, as well as by the 6th sec- 
lion. 4 Penn. R. 461. 


a contra, cited 6 W. 3 5 W. 482; 2 W. 135; 17 
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Kina president. The jurisdiction of justices of the peace in 
actions of trover and trespass, is conferred by the act of the 22 
of March 1814, section Ist. The 6th section of the same act 
gives jurisdiction to these officers in all claims for rent not ex- 
ceeding $100. The 2d section gives either party in any suit 
or aclion brought before a justice of the peace where the de- 
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mand exceeds ten dollars, the right to ask the reference of the 
controversy to arbitrators appointed in the mode presented 
therein. The second proviso of this section declares, that if the 
defendant shall, before the trial of the action, make oath or 
affirmation that the title to land will come in question in the 
said action, the justice or alderman shall dismiss the same. The 
question involved in this case is, whether if in an action for 
rent, the defendant tenders such an oath or atlirmation, the fiur- 
ther proceedings of the justice or alderman are arrested, The 
position assumed by the plainti#f is, that the proviso relates ex- 
clusively to actions of trespass and trover, and has no connexion 
with actions for rent instituted under the 6th section of the act. 
The argument in favour of this position, is chiefly derived from 
the collocation of the section in which the proviso is found; 
being that which immediate succeeds the section giving juris- 
diction in trespass and trover to justices and aldermen, and 
which precedes that giving them jurisdiction in claims for rent. 
Two answers readily suggest themselves to this reasoning, 
First, the 2d section of the act of 1814, in which this mode of 
arresting the proceedings of a justice of the peace én lrine is 
found, purports to define the mode of bringing to arbitration 
any suit or action brought before a justice ; and does not pro- 
fess to refer exclusively to the new items of jurisdiction given 
in the Ist section, viz. trover and trespass. Second, that the 
reasons which influenced the legislature in determining that the 
affidavit of a defendant in an action of trover and conversion, 
that the title to land would come in question, should stay farther 
proceedings before a justice or alderman, applies equally if not 
specially to actions for rent. In aetions for rent, land, its use, 
occupation and enjoyment, are par excellence the subject mat- 
ter of coutroversy or claim; and in no class of eases is the title 
to land more likely to come into dispute. It is admitted that 
where the relation of landlord and tenant distinctly exists, the 
defendant in a claim for reut in general, cannot agitate the ques- 
tion of his landlord’s title. But this legal inability of a tenant 
to dispute his landlord’s title, is a consequence of that relation 
actually subsisting between them. Now, whether that relation 
does so actually exist; whether it has not been terminated by the 
act of the alleged landlord, or by act of law; are questions to be 
decided before the legal effect of the relation arises. Hence in 
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actions professing to be for rent, questions directly involving the 
title to land may as naturally rise, as in actions of trespass, and 
more so than in actions of trover. The policy which led to the 
adoption of this qualification in a grant of jurisdiction to justices 
in actions of trover and trespass, is equally operative in actions 
for rent. And as there is no express restraint of it to actions of 
trover and trespass, and as it is found in other connexions broad 
enough to include rent, I think it our duty to permit the appli- 
cation of the remedy equally to all the cases provided for in the 
act, and which equally seem to require it. The suggestion that 
a tenant may, through this construction of the act, harrass his 
landlord, bringing actions to recover rent, by fictitious affidavits 
that the title to land will come in question, has not much weight. 
It would be a good legislative argument against the adoption of 
such a proviso, not only as applicable to actions for reut, but 
equaily so in actions of trespass and trover. The moral obliga- 
tion of an oath, and the hazard of perjury and its results, deemed 
by the legislature sufficient guards against the abuse of this pri- 
vilege on one instance, are equally so in all. The motion for a 
new trial must prevail; it being the judgment of the court that 
when in action for rent instituted before a justice of the peace 
or alderman, the defendant before the trial is proceeded in, 
makes oath or affirmation that the title to the land will come in 
question; it becomes the duty of the magistrate to dismiss the 
proceedings, and remit the plaintiff to the court of record having 
unquestioned, and unqualified jurisdiction, of the subject matter 
of coutroversy between the parties. 


[May 24th, 1845. 
M’GARRY U. CRISPIN. 

1. The rule giving security for costs, applies as well to cases where the plaintiff has 
removed from the state pendente lite, as where he was a non-resident at the com. 
mencement of the suit. But application for the security must be made at the 
earliest possible time after the fact has come to his knowledge: the court will not 
order it to be given where there has been an award by arbitrators in favour of 
the plaintiff, from which the defendant has not appealed. 


This was a rule on the plaintiff to show cause why he should 
not give security for costs, he having removed from the state. 
The docket entries exhibited the following facts, to wit: 


30* 
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Judgment by ald. Redman, Nov. 4, 1844, for plf. $81 90. 

Def. appeals, Nov. 5, 1844. 

Appeal filed, Nov. 10, 1844. 

Narr. filed, Dec. 7, 1844. 

Def. pleads, Dec. 22, 1844. 

Ou trial list to March term, 1845. 

Rule of reference entered by pif. Returnable April 8, 1845. 

Award of arbs. for pif for $85 91, filed May 13, 1845. 

May 13, 1845, rule on pif. to give security for costs, 

The aflidavit of defendant, on which this rule was obtained, 
set forth, that he had a “just defence and he has been 
informed and believes that the plaintiil has left the slate 
of Pennsylvania,’ &e. 

This aflidavit is dated May 13, 1845, the day the award was 
filed. 

Hanhest aud Johnson, for defendant. 

F. E. Brewster, tor piainuil. 


On Saturday, May 24, 1845, the opinion of the court was 
delivered by 

Kine president. Our disposition certainly always is, to concur 
in the judgment in all questions of practice which have been ruled 
by the district court. A just respect for that tribunal, and a be- 
coming diflidence in our opinions, must generally lead to this 
result. But from this otherwise general rule, the case of Searle 
v. Mann, 1 Miles 321, must form an exception, We caunot 
coucur in the doctriue, that the rule giving security for costs 
applies only to cases where the plaintiff was a nou-resident of 
the commonwealth when the action was brought, and oi toa 
case in which he ceases to be a resident, peudiug its prosecution. 
The language of the rule does not require such a version of it; 
and the reason of the thing seems against adopting it. ‘Pue rule 
giving the defendant security for costs, has been transplanted 
into common law from the practice in equity. In courts of 
equity, it has long been held, that if the plaintiff is resident 
abroad, the court will on the application of the defendant, order 
him to give security for costs, and in the meantime direct all 
proceedings to be stayed. Wyatt’s Prai. Reg. 116. If the plain- 
tiff after filing a bill, leave the jurisdiction for the purpose of 
seitling, aud do actually take up his residence in forcigu parts, 
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itis in any stage of the cause, ground for an order that he 
shall give security for costs; 2 Dick 776; Anon. But in order 
to entitie a defendant, to require security for costs from a plain- 
tiff, lie must make his application at the earliest possible time 
after the fact has come to his knowledge, and before he takes 
any farther step in the cause. Should the plaintiff’s non-resi- 
dence appear from the face of his bill, the defendant must make 
his motion before he puts in his answer, or applies for time; 
either of which aets will be considered as a waiver of his right 
to security; Mellioruchy v. Mellioruchy,2 Ves. 24; 1 Dick. 147; 
Craig v. Bolton, 2 Bro. C. C. 609; Anon. 10; Vesey 287. Even 
filiug an answer after notice of the fact of the plaintiff’s resi- 
dence abroad, though sworn to before, has been held a waiver 
of security for costs; Dyott ». Dyott, 1 Madd. Rep. 187. Equal 
vigilance and promptness of application is required, where the 
plaintiff removes after filing his bill; Weeks v. Cole, 14 Ves. 
518; White v. Greathead, 15 Ves. 2. Not only do courts of 
equity require such security in cases of actual removal to a 
foreign country, but even defore actual removal, where it is cer- 


case of Seilaz v. Hanson, 3 Ves. 261, where an alien enemy 
under confinement preparatory to his removal out of the coun- 
try under the alien act, was reqnired to give security for costs, 
and proceedings directed to be stayed in the meantime. Even 
im a court of law, seeurity for costs has been exacted where 
after the commencement of the action, and after issue joined, 
the plaintiff was convicted of felony and ordered to be trans- 
orted; the security ordered being as well retrospective as 
rospective 3 Hervey v. Jacob, 1 B. & Ald. 159. 

Inn none of the cases that I have been able to reach, was any 
distinction taken between non-residence at the time of the in- 
stitution of the action, and a removal out of jurisdiction pen- 
dente lite, except so far as respects the time of the application 
for security, and IT canuot think that any such distinction really 
exists, ‘The mischief to be guarded against, equally prevails in 
both cases, and the remedy should be concurrent. 

fu the case before us, the affidavit does not sufficiently de- 
clare when the plaintitf’s removal from the state came to the 
knowledge of the defendant. This is required in order to 
enable us to judge whetiier the defendant has manifested the 
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alacrity necessary to entitle him to the indemnity against loss 
which he invokes, by his rule for security for costs. But what 
is decisive of the application at this time, is the fact, that it is 
made after an award of arbitrators against the defendant and 
judgment thereon, which award remains unappealed from, and 
which we do not know ever will be appealed from. Until the 
cause is brought back to us on such appeal, we have no right 
to interfere with the plaintifi’s realization of the fruit of his 
judgment. He has established his right as well to his debt as 
his costs of suit. To require him to give security for costs to 
his adversary, against whom he has prevailed, and to stay his 
farther procedure until such security is entered, would be a 
some What anomalous proceeding. 


The rule for security for costs is discharged. 


IN Tillis DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 


(April 19th, 1845. 
MAULE UV. ARDLEY. 


1. Where a vendor conveys property by deed “under and subject” to the payment 
of a certain mortgage debt with which he has charged the property, those words 
create a covenant as between the parties, 

2. It docs not appear to be settled by the authorities, whether such a covenant is a 
covenant of indemnity only as between the vendor and vendee, or whether it is 


a covenant by the vendee to pay the mortgage at all events. 


«* 
~ 


Plaintiff, by indenture, conveyed to defendant certain premises under and supject 
to the payment of a certain mortgege debt to A.C. A., which not being paid, A.C. 
A. brought suit on the mortgage, and in due course of law sold the property at 
sherilf’s sale for a sum less than the amonnt of the judgment. Plaintiff, the mort- 
gagor, then brought an action of covenant to the use of A.C. A. against the de- 
fendant, and annexed to the copy of the deed filed a statement of the proeceds of 
the sheriff's sale in the suit brought by A.C. A. Held, that the statement eon- 
tained matters of fact dehors the instrument, which should be preved before a 


jury. 


This case arose ona rule to show cause why judgment should 
not be entered for plaintiff, for want of a sufficient affidavit of 
defence. 

The following statement of facts is necessary to a full under- 
standing of the case: 

On 13th April, 1842, William Maule executed a deed to 














~I 


wr 


Maule v. rdley. 3! 


Alexander Ardley for certain real estate, in consideration of 
the sum of $900, well and truly paid by Ardley at the time of 
the execution of the deed and of the payment of $1500 mortgage 
moneys, with the interest thereafter to accrue. The property 
was conveyed in fee under and subject to the payment of a 
certain mortgage debt or sum of $1500, with interest hereafter 
to accrue and grow due thereon, secured upon the said prem- 
ises by a certain mortgage executed by said William Maule 
to Ann Catharine Awl, executrix of the last will and testament 
of Barbara Stricker, and bearing even date with and executed 
before these presents, 

An action of sere fucias upon said mortgage was instituted 
(June, 1844, No. 50), under which judgment was obtained and 
the property sold at sheriff’s sale. Plaintiff purchased it for 


$550 50. 


Ier claim was - - $1500 00 
And interest to 13th July, 1844, date of 
sherif’s sale, - - 108 25 
———- 16508 25 
Deduct proceeds of sheriff’s sale, 550 50 


$1057 75 


After the sale, Maule brought this action of covenant to the 
use of Catharine Awl, against Ardiey, who filed the following 
affidavit of defence : 

Alexander Ardley, the defendant above named, being duly 
sworn according to law, deposes and says, that without Waiving 
the legal grounds arising upon the papers of record iu this case, 
he has other defence as follows: 

Will.am Maule in the writ and declaration named, was by the 
district court of the United States in and for the eastern district 
of Pennsylvania upon his petition decreed a bankrupt on the 
Sth day of July, 1842, and J. W. Newlin was on that day by 
the said court duly constituted the assignee of all his estate, 
rights and effects of every kind, under the provisions of the act 
of congress establishing a uniform system of bankruptey. On 
the 22d of October, 1842, said Maule was duly certificated as a 
bankrupt and discharged and released (under the said act of 
congress) of and from all his debts and liabilities. 
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On the 30th October, 1842, defendant agreed with Isaac S. 
Loyd to convey to him the premises described in the deed of 
which copy is filed, and the full consideration therefor was 
received from him: by direction of said Loyd, deponent did Ist 
December, 1842, execute a deed for the premises to Amos 
Phillips, under and subject to the payment of the mortgage 
money recited in said copy: this deed was accepted by Phillips 
and afterwards returned by him with the consent of Loyd, and 
the latter again on the 11th January, 1843, sold the premises to 
James S. Spencer, under aud subject as aforesaid, and received 
from said Spencer the full consideration money therefor as de- 
ponent is advised and verily believes and expects to prove. 
Since the last mentioned date (January 11th, 1843), deponent 
has at all times been ready and willing to execute a deed to 
said Spencer for the said premises as aforesaid, 

This atlidavit being filed, the plaintiff took a rule for judg- 
ment. 

Price, for plaintiff, made two points; 1st. that the action was 
well brought by Maule, because the beneficial interest in the 
covenant sued on was in the holder of the mortgage, Mrs. Awl, 
to whose use the action was brought. He cited Stookecker v. 
Grant, 168. & R. 237, to show that where the interest arises 
froma sealed instrument, the party beneficially interested cannot 
bring the action. He farther argued, that the words “ under 
and subject’? created a covenant, and cited Campbell v. Shrum, 
3 Watts 60, which was an action by the vendor for the use of 
the person beneficially interested; that in this case the cove- 
lant Was that the purchaser should pay the money to Mrs. 
Awl, and Maule was never to receive the money, and there- 
fore no juterest could pass to his bankrupt assignee ; Hammond 
on Parties to Actions, 167, 8. The assignees ouly take that in 
which the bankrupt has a beneficial interest: trust property 
never passes. Ingraham on Insolvency 14; 3 Bos. & Pul. 
40. 

2d. That covenant was the proper form of action. Campbell 
ve. Shrum, 3 Watts 60; Livingston v. Bell, 3 Watts 198; Black 
v. German, 5 W. & S. 36; Sheppard’s Touch. 53; 14 Eng. Com. 
Law Rep. 342-7, 389; Royer v. Ake, 3 Penn. Rep. 461; Jor- 
dan v. Cooper, 3 8S. & R. 578; Macomb v. Maccan, 2 W. & S. 
216. 
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He also argued, that the latter part of the affidavit was 
not material, as the suit was on the privity of contract. 

Mr. Guillou, for defendant, coutended that the points which 
had been argued depended upon facts which must appear 
before a jury. The implied covenant was not such a one as 
would authorize a judgment for want of an affidavit of defence. 
It was not an instrument for the payment of money. Upon the 
question of bankruptey, he argued that the recourse was lost as 
against the original obligor: the eflect of the covenant was, that 
the obligee should not be injured by the bond, which made it a 
covenant for his benefit, and not tor the benefit of the mort- 
gagee. ‘Trevor v. Perkins, 5 Wh, 253; Black v. German, 5 W. 
& S. 36, 42. 

Mr. Price, replied, 1st. that the acceptance was matter in 
pais, and defendant was bound to deny the acceptance. 2d. 
That as the instrument on which suit was brought was a deed, 
containing a covenant to pay the mortgage, it was an instru- 
ment for the payment of money within the meaning of the de- 
cisions of the court: 3d. That the import of the covenant was 
not simply to indemnify Maule, but to pay Mrs, Awl: it merely 
included an indemnification. C. A. V. 

Aiterwards, on the 19th of April, judge Sharswood delivered 
the following opinion of the court. 

Suarswoop, J. The instrument of writing, a copy of which 
is filed in this ease, is an indenture between the plaintiff and 
the defendant, by which the plaintiff conveyed to the defendant 
certain premises under and subject to the payment of a mort- 
gage debt to Ann Catharine Awl. The action is founded upon 
the covenant which arises in law from the use of these words, 
or from the nature of the transaction. 

It does not appear to be settled by the authorities, whether 
such a covenant is a covenant of indemnity only as between 
the vendor and vendee, or whether it is a covenant by the ven- 
dee to pay the mortgage at all events. Campbell v. Shrum, 3 
Watts 60; Trevor v. Perkins, 5 Whart. 253; Blank v. German, 
5 W.& 8. 36. It is only on the last ground that it can be con- 
sidered an instrument of writing for the payment of money, 
upon which a judgment can be entered for want of a sufficient 
affidavit. 

It is unnecessary however, to decide here what is the true 
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character of this covenant. It appears by the affidavit, that the 
defendant has since parted with all his interest in the premises 
under and subject to the mortgage. The action is brought to 
the use of the mortgagee, and it is urged that the action of cove- 
nant is well suited to be used as the means of equitable relief. 
The mortgagee claims as the ces/ui gue trust under this cove- 
nant between the grantor and grantee, and at law has no 
remedy. It is admitted that the grantor, the nominal plaintiff, 
has no beneficial interest. If he ever had, it passed to his as- 
signee in bankruptey. Now, if the mortgagee would have 
equity, she must do equity. Aud what is that? Elither that 
she should proceed upon and exhaust her mortgage security, 
or by an assiguineut of it, enable the defendant to do so, 
Otherwise, he would be left with nothing but his personal 
recourse over against his own grantee on his covenant. 

Thus it stands upon the copy filed and the atiidavit. It is 
true, that it seems from the eredit allowed by the plaintiff for 
proceeds of a sheriff’s sale, that the mortgage was sued out, 
and the whole or some part of the premises sold. The caleu- 
lation attached to the copy filed however, is no part of the in- 
strument, nor was the defendant called upon in his affidavit to 
admit or deny it. A plaintiff! cannot by a statement attached to 
his copy, meet and answer an antieipated defence. It is a fact 
entirely dehors the instrument, which the plaintiff suing to the 
use of the mortgagee must prove on the trial before he can have 
a verdict. It may be that the end of equity would be accom- 
plished through a conditional verdict of the jury; but that the 
case is such as may require aud justify such a verdiet, is a con- 

* clusive reason against granting this rule now. 


Rule discharged. 


[May 24th, 1645. 
CAREY ET AL. UV. HENRY. 
1. Since the aet of 13th June, 1536, by the practice of this court, bail have fourteen 
days after the service of a scive jacias or summons on them, to surrender their 


principal. 


The plaintiffs’ obtained a judgment against the defendant on 
the 4th of March, 1845, and on the same day issued against 























Carey et al. v. Henry. 361 


him a ca. sa. returnable the lst Monday of April, which was 
the second return day of the present term. The ca. sa. was re- 
turned nN. E. J. On the Ist of May, 1845, the plaintiffs issued a 
sei. fa. against the bail, returnable the 1st Monday of May, 
which was the 5th of the month and the third return day of the 
present term, This writ was returned scire feci, and it appears, 
it was served on the bail on the return day. On the 14th day 
of May, which was Wednesday of the week following the re- 
turn day of the sez. fa., the bail surrendered their principal, and 
thereupon moved the court to enter an eronerefur on the bail 
piece. 

Mr. Hopkins for the plaintiff, objected that the surrender 
was too late; not having been made tll after the guarto die 
post of the return day of the sei. fa. 

Mr. Perkins for the bail, contended that they could not be 
fixed until fourteen days after the day of the service, and there- 
fore the surrender was made five days within the time allowed 
by the practice of the court. He contended the bail were enti- 
tled to the same time, they would be, if there were no monthly 
return days, under the first proviso of the 2d section of the act 
of 28th March, 1835, establishing this court; aud this would 
allow them the guarto die post of the Ist Monday of Septem- 
ber next. 


Per curiam. The recognizance of bail in strictness is forfeited 
on the return of non est inventus on the ca. sa. Yet, ex gratia, 
the bail are allowed by the settled practice till the appearance 
day of the sei. fa., if it is returned scire feci; if it be returned 
nihil, until the appearance day of the second sei. fa., which is 
the guarto die post of the return day. But the surrender must 
be made at latest, on the day the bail is bound to appear sedente 
curia. If however the surrender is made after the return of 
non est inventus to the ca. sa., although within the time allowed 
ex gratia, the bail cannot take advantage of the surrender by 
way of plea, but must move (as they have done in this case), 
for an exoneretur. 

By the practice of this court, as regulated by the 34th and 
39th sections of the act of 13th June, 1836, relating to the com- 
mencement of actions, the appearance day is reckoned from the 
day of the service, and not from the return day of the writ. 

VOL, IV.—NO, VIII. 3l 
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The act allows the defendant ten days after the day of service, 
to appear, to which the court have added four days ex gratia, 
by analogy to the former practice; so that the plainutls in 
this case could not have obtained judgment against the bail for 
default of appearance, until Monday ot the second week tollow- 
ing the return day, that being the day on which the sez. fa. was 
served. This point was in eflect decided in Still v. Howard; for 
the practice since the act of 13th June, 1836, is the same, whe- 
ther the process against the bail be a writ of sei. fu. or of 
summons, 

Another point was made on behalf of the bail—that they are 
entitled by the first proviso of the 2d section of the act of 28th 
March, 1835, establishing this court, till the guarto die post of 
the September term. But this question it is uunecessary to con- 
sider, and we say nothing about it. 

Let the exoneretur be entered. 


~~ 


IN THE SUPREME COURT OF PENNSYLVANIA. 
EASTERN DISTRICT. 
[April 12, 1845, 
ZEPPON i. COMMONWEALTH, 

1. Under the act of 3d July, 1843, authorizing two of the judges of the court estab- 
lished by the said act to hold courts of oyer and terminer in the county cf Phi- 
ladelphia, two of the associate judges are competent to hold said courts of oyer 
and terminer. It is not a violation of the 5th section of art.5 of the constitution, 


that the president of the court of common pleas did not sit on the trial of a capi- 
tal case in the court erected by suid act. 


This was a writ of error to the court of oyer and terminer for 
the county of Philadelphia. Samuel Zeppon, the plaintiff in 
error, was tried before judge Campbell assisted by judge Par- 
sons, at March term, 1844, tor the crime of murder: and the 
jury found him guilty of murder of the first degree, and sentence 
of death passed upon him. ‘The case came before the supreme 
court on a writ of error, and the question for discussion, was 
whether the court below had jurisdiction. The ground taken 
on behalf of the prisoner, was that the act of 3d July, 1843, an 
abstract of which appears in the opinion of the court, did 
not establish a new court of oyer and termiuer; but in abolish- 
ing the court of general sessious for the city and county of Phi- 
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ladelphia, it merely required the judges of the court of common 
pleas to exercise their jurisdiction under the constitution to hold 
the courts of quarter sessions and oyer and terminer; that the pre- 
sideut of the court of common pleas (the hon. Edward King) was 
the president of the court of oyer and terminer, and required by 
the constitution to preside on trials in said court; that the pri- 
soner was tried before two of the associate judges, and therefore 
the proceedings were to be considered as coram non judice. 

The case was twice argued, by Barton and H. M. Phillips 
for the plaintiff in error; and by #rancis Wharton, prosecuting 
attorney, and Awne, attorney-general, contra. 

Barton and Phillips tor the plaintiff contended, that the 
court before which the prisoner was tried, was not constituted 
in accordance with the directions of the constitution, and the 
proceedings were to be considered as coram non judice. There 
can be no court of oyer aud terminer holden by the judges of 
the court of common pleas, in the absence of the president, and 
any such legislative provision, being in conflict with the consti- 
tution, Is void, 

The 5th article of the constitution of Pennsylvania is explicit 
in certain of its directions; while its Ist section gives to the 
legislature the power to establish new courts and to define juris- 
dictions, the 5th section prescribes the perpetual existence of a 
court of oyer aud terminer of uulinited criminal jurisdiction-— 
jurisdiction which cannot be taken from it; although concurrent 
powers may be given to any other tribunal: and this view 
of constitutional power is strengthened by the letter of c. j. 
Gibson to the legislature, to be found in the Pennsylvania Law 
Journal, vol. 3, p. 477, #lanigan’s case. ‘The proceedings in 
this case were before two associate judges, who had no power 
to hold such a court, and are therefore not regular, 

It is said by the commonwealth, that the act of February 3d, 
1843, establishes a new court entitled “the court of oyer and 
terminer and general jail delivery and quarter sessions of the 
peace for the city and county of Philadelphia,’ and ‘it does 
not restore jurisdiction to existing tribunals: but this argu- 
ment is too fallacious to nced more than notice: the chief object 
of that act was to abolish the court of general sessions, and that 
alone: the criminal jurisdiction was given or rather restored to 
courts fived in their organization and endurement by constitu- 
tional enactment: that act creates no new tribunal whatever, 
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and though the use of the word “ court’’ instead of “ courts”’ in 
several of its sections, might seem to engender or encourage 
such a notion, yet in another part of the act, the words “ courts 
of oyer and terminer and quarter sessions” are to be found, 
showing ¢wo distinct courts as referred to: besides, the 5th sec- 
tion of the act passed April 4, 1843, entitled an act to “confer 
upon the orphans’ court of Lancaster county certain powers in 
relation to the real estate of John Lindemuth, deceased, and for 
other purposes,’? speaks of the ¢wo courts as existing, and 
if it has any meaning at all, is intended to make the two juris- 
dictions concurrent. In the opinion delivered by judge King 
in the case of Flick vw. Kline, 2 Penn. Law Journal 324, this 
doctrine is distinetly recognised in the following language 
used by him: “The effect of the act of the 3d of February, 
1843, was to abolish an existing tribunal possessing almost ex- 
clusive criminal jurisdiction, and to impose its jurisdiction and 
powers on another tribunal (the court of quarter sessions) then 
organized for executing functions of essentially a civil eharac- 
ter.” And until the emergencies of this case drove the com- 
monwealth to such a view, no one dreamed that that act of 
1843 did more than restore the respective jurisdictions of the 
two constitutional courts. 

But the argument of the counsel in this behalf might well be 
conceded, and yet the errors of this case are manifest: if even 
there is a court of oyer and terminer created by statute, there 
must be another created by constitution, and these proceedings 
were certainly in the latter tribunal: by the act of assembly 
passed April 16, 1834, in relation to juries, the courts of quarter 
sessions and oyer and terminer are to be holden at same time; 
and in the 112th section of the general law relating to juries, it 
is provided that the same panel of jurors shall be annexed to 
both the venires from both courts, while the courts of oyer and 
terminer and quarter sessions therein referred to, are certainly 
the courts existing under the provisions of the judiciary article 
of the constitution, no other having been organized at the time of 
the passage of the act. 

The presiding judge under the act of 1843 is not a president 
within the meaning of the constitution; on the contrary, all but 
the president are called associates, and the accidental presiding 
associate cannot be constitutionally called a president. The 
constitution of 1838 speaks of associate law judges eo nomine, 
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and retains the clause that the president shall be necessary for 
a court of oyer and terminer: it was intended to have a fixed 
president, uot a varying and shifting president, depending upon 
ihe order of business for any particular session of the court. 


Francis Wharton, prosecuting attorney, and Kane, attorney- 
general, replied, that the proceedings of the court below were 
iu entire conformity with the act constituting it. The only 
question is, was the act in conformity with the constitution. 

I. The ist §, 5th art. vests the judicial power of the common- 
wealth “in a supreme court, courts of oyer and terminer, &c., 
and in such other courts as the legislature may from time to 
time establish.”’ ; 

The last clause has always been liberally construed. Kline 
v. Wood, 9S. & R. 296; Emerick v. Harris, 1 Bin. 424. The 
legislature has repeatedly established courts for the trial of 
capital cases, of which the president judge of the court of com- 
mon pleas was not a member. See act of 19th March, 1838, 
and act of 25th February, 1840; Purd. 266. Ifthe legislature can 
construct such a court de nove, as was undoubtedly admitted 
in Com. v. Dyott, 5. Wh. 67, why have they not power to 
vest the same functions in a court established under the consti- 
tution? It was done before, in a parallel case, when civil 
powers were given to justices of the peace; 1 Bin, 424: and 
again, when criminal duties were assigned to the judges of the 
district court; 7 Smith’s Laws 180. ‘That such was the inten- 
tion of the legislature is clear by an examination of the act. 

1. The act speaks of the judges of the court, and not of the 
court, as a tribunal already recognised. 

2, The court is made to consist of four judges—the old court 
comprising but three. 

3. The new court was to hold six terms a year 
holding but four. 

4. Each judge, under the act, is made to preside in the term 
allotted to him by the court; in the constitutional court, there is 
a fixed and stated presideut. 

5. The whole four judges, under the new act, are endowed 
with equal powers. 

‘The letter and spirit of the act both show that it was the in- 
tention of the legislature to establish a new court, to be com- 

31* 





the old court 
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posed partially of the judges of the court of common pleas, 
and partially of a new judge, to be appointed in contormity 
wiih the act. 

II. The constitution requires that there should be a court of 
common pleas in each county, but places courts of oyer aud ter- 
miner in the plural, laying no restriction on their number. The 
office and dignity of the two courts, are therefore in no way com- 
mensurate, As to what courts of oyer and terminer are at common 
law, see 2 Brac. Ab. p. 472; 4 Inst. 162; 2 Inst. 419; 2 Hawk. 
c. 5, § 30. It is only when the judges of the common pleas are 
acting “in virtue of their ollices,”’ 
miner, that the constitutional limitation affects them. When 
acting, not in virtue of their oflices, but in obedience to the 


as a court of oyer and ter- 


requisition of the legislature, they are not touched by the rule. 

Ill. Art. 5,§ 3 of the constitution says, that “until other- 
wise directed by law, the courts of common pleas shall continue 
as at present established.’”’? The power is here reserved to the 
legislature to alter and remodel the interior organization of the 
courts of common pleas. 

IV. It will be seen that the president of the court of oyer 
and terminer was in fact present. Judge Parsons, under the 
requisitions of the act, was appointed to preside during the 
term. The legislature, under the clause last cited, had un- 
doubted right to designate which judge should preside. Such a 
provision is, in fact, by no means uncommon. In the old 
mayor’s court, there were two presidents. Iu the first district 
court there were also two presidents. 6 Smith’s Laws 121; 
7 Smith’s Laws 228. 

The court having held the matter under advisement, on the 
12th of April, 1845, delivered their opinion, 

Burnsipe J. Prior to the adoption of the constitution of 
1790, Pennsylvania had no law judges in her court of common 
pleas, or other inferior courts, except for some time in the city 
and county of Philadelphia, nor were all her judges of the su- 
preme court at times gentlemen of the legal profession. In the 
convention of 1790, there were lawyers of high professional 
attainments as well as eminent statesmen; a change and a 
reform of the judiciary, was a primary object with that conven- 
tion. To have a law judge to preside in the courts of each 
county was deemed of the first iinportance. Prior to 1790, when 
a court of oyer and termiuer and general jail delivery was held 
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in the interior, a judge of the supreme court had to order it. 
They were obliged to travel in every direction for that purpose ; 
they had also to hold courts of nisi prius in every county then 
organized for judicial purposes, in the state. The court of 
quarter sessions, common pleas and orphans’ court, were held 
by the justices of the peace. 

The 5th article of the constitution of 1790 relates to the ju- 
diciary. 

The Ist section provides that the judicial power of the com- 
mon wealth shall be vested in a supreme court, in courts of oyer 
and terminer and general jail delivery, in a court of common 
pleas, orphans’ court, register’s court and a court of quarter 
sessious of the peace for each county, and justices of the peace ; 
and in such other courts as the legislature from time to time 
shall establish. 

The 4th section declares, that until it shall be otherwise di- 
rected by law, the several courts of common pleas shall be 
established in the following manner: The governor shall appoint 
in each county not fewer than ¢hree, nor more than four 
judges, who during their continuance in office shall reside in 
each county. The state shall be divided by law into circuits, 
none of which shall include more than siz, nor fewer than fhree 
counties. A president shall be appointed of the courts in each 
circuit, who during his continuance in office shall reside therein. 
The president and judges, any ¢¢eo of whom shall be a quorum, 
shall compose the respective courts of common pleas. 

By the 5th section, the judges of the court of common pleas 
in such county shall by virtue of their offices be justices of oyer 
and terminer and general jail delivery, for the trial of capital 
and other offenders therein, any éwo of such judges, the presi- 
dent being one, shall be a quorum; but they shall not hold a 
court of oyer and terminer or general jail delivery in any 
county, when the judges of the supreme court in any one of 
them shall be sitting in the same county, although this constitu- 
tion declared that there should be not less than /Aree judges 
coinmissioned in each county; but the legislature reduced the 
number to ézeo. It declared there should not be less than ¢hree 
counties in each circuit, but the legislature as population in- 
creased and necessity required it, in some instances made one 
county a circuit, in others two, besides creating other courts; 
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and this under the words until otherwise established by law. 
No one questioned the power of the legislature to make other 
changes uuder the constitution of 1790, when the public interest 
required it. Let us see whether the power of the legislature is 
not equally extensive under the constitution of 1838-39. 

The Ist section of the Sth article provides: The judicial 
power of this commonwealth shall be vested in a supreme 
court, in courts of oyer and terminer and general jail delivery ; 
in a court of common pleas, orphans’ court, register’s court, a 
court of quarter sessions of the peace, and in such other courts 
as the legislature may from time to time establish. 

The 2d section declares: The judges of the supreme courts, 
the president judges of the several courts of common pleas, and 
of such other courts of record as are or shall be established by 
law, and all the other judzes learned in the law, shall hold 
their office for ten years, if they shall so long behave themselves 
well: and the 4th section provides, until otherwise directed by 
law, the courts of common pleas shall continue as at present 
established. ‘The judges of the court of common pleas in each 
county shall by virtue of their oflices be justices of oyer and 
terminer and general jail delivery, tor the trial of capital and 
other offenders therein, any ¢@wo of said judges (the president 
being one) shall be a quorum. But they shall not hold a court 
of oyer aud terminer or general jail delivery in any county when 
the judges of the supreme court or any of them shall be sitting 
in the same county. 

The amended constitution gives the legislature power from 
time to time to establish other courts, and it expressly pro- 
vides that until otherwise directed by law the courts of common 
pleas shall continue as at present established. 

The power of the legislature is clear that they may change, 
alter, and establish the court of common pleas as they may deem 
wise and expedient. The constitution of 1838-39 does not 
abridge this power. This court is to remain as it was when 
the constitution was adopted, until ofherwise directed by law. 
It is manifest that a sacred principle of both constitutions, was 


iat when the judges of the court of common pleas by virtue of 
that when the judges of t! urt of com: by virt f 


their offices as judges of the common pleas, held a court of oyer 
and terminer, one of them to constitute a quorum should be 
learned in the law. ‘The object was to secure toa prisoner and 
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the public, in all cases capital, before the amelioration of the 
penal code, the advantages of a presiding judge learned in the 
law. In the winter of 1843, the legislature deemed it neces- 
sary to re-organize the criminal courts of this city and county. 
By the act of the 3d of February, 1843, they abolished the then 
criminal court which had been but recently established, a court 
not mentioned in the constitution. 

The 1st section of the act transferred all the powers, juris- 
diction and authority given to the criminal court, and vested 
them in the court of oyer and terminer, general jail delivery 
and quarter sessions of the peace, in and for the city and county 
of Philadelphia. When the amended constitution was adopted, 
the then judges of the common pleas in the city and county of 
Philadelphia were judges learned in the law, and as such re- 
cognised in the 2d section of the 5th article of the constitution 
to hold them commissioned for ten years. 

By the 2d section of the act of 1843, the governor was di- 
rected to nominate, and the senate to confirm, a fourth judge for 
the court, learned in the law, to serve for the term of ten years, 
This was done. The 3d section provided that the court of oyer 
and terminer and general jail delivery and quarter sessions of 
the peace, for the city and county of Philadelphia, should hold 
six terms or sessions in the course of each year. 

The 4th section authorized any one of these four judges, all 
of whom were learned in the law, to have full power and au- 
thority to hold said court for the trial of all indictments, except 
in cases of homicide, when there shall be two of the said 
judges. Each of the judges was authorized to hold several 
sessions at the same time, for the trial of criminal eases over 
which the court had jurisdiction. And the 5th section directed 
this court at least ten days before the term, or at the commence- 
ment of the year, to decide which of the judges should hold the 
courts of oyer and terminer and general jail delivery and quar- 
ter sessions of the peace, for the trial of indictments aud other 
cases, of which one judge has jurisdiction by this act; and in all 
laws by which the same two judges are required to hold the 
oyer and terminer, the designated judge “holding the court, 
shall select one of the others to hold the court with him ;’? and 
“the said judge, who it has been decided shall hold the court, 
shall preside during the session.’? Motions for a new trial and 
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arrest of judgment, are to be heard before the whole court if the 
party request it. 

The untortunate prisoner Samuel Zeppon, was tried before 
judge Campbell assisted by judge Parsons, at March term, 
1844, for the crime of murder, convicted and sentenced to be 
hanged on the 8th June, 1844; and the error assigned, is that the 
court had no jurisdiction, that the act of 1843 is unconstitutional 
and void, and that the court of oyer and terminer could not be 
held for the trial of capital offeuders without the president 
(judge King) being a member of the court. In the case of the 
Commonwealth ev Clarke and others, “the supreme court de- 
clared that a constitution is not to receive a technical construc- 
tion like a common law instrument or a statute. It is to be 
interpreted so as to carry out the great principles of the govern- 
ment.” It must be a clear and unequivocal case to induce the 
court to pronounce an act of the legislature unconstitutional. 
3 Yeates 493; 12 Serg. & R. 320. 

The constitution provides that until otherwise directed by law, 
the courts of common pleas shall continue as at present, and 
they have express power to create such other courts as they 
may from time to time deem expedient. 

By the act of 1843, they created a court of oyer and terminer; 
they preserved the necessary number for the trial of indictments 
in that court in cases of homicide, and they preserved therefore 
the great object of the constitution, a law judge to preside, and 
another law judge to assist him. 

The constitution of 1776, declared that trials by jury shall 
remain as heretofore; so did the constitution of 1790. The 
legislature have been extending the jurisdiction of justices 
of the peace until recently, in civil eases. They passed a com- 
pulsory arbitration law; it is true they give an appeal to the 
common pleas, but it is under restraint as to bail and the pay- 
meut of costs. 

The legislature can add and change jurisdiction, and I can 
see no good reason why if they could make a court of oyer and 
terminer, they may not add jurisdiction to the judges of the 


common pleas for that purpose, preserving the safety of the 
citizen in having law judges to preside, which is according to 
the spirit and object of the constitution. 

Judgment affirmed. 
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IN THE COURT OF COMMON PLEAS OF LYCOMING 
COUNTY. 


The following opinion was delivered by judge Lewis at a 
special court held in Williamsport, Lycoming County, in 
October, 1844, for the trial of causes in which judge Anthony 
was concerned as counsel. 


COMMONWEALTH U. STEPHEN WINCHESTER ET AL. WHO SUE AS 
WELL FOR THE COMMONWEALTH AS FOR THEMSELVES, 

1. A penal action cannot he maintained by several persons jointly as common in- 

formers, unless the statute giving the penalty, expressly authorizes such a pro- 


eceding. 


2. A justice of the peace has jurisdiction of an action to recover the penalty im- 


posed by the act of 28th March, 1799, for vending or exposing to sale foreign goods 
within the limits fixed by the act. 


This was an appeal from the judgment of a justice of the 
peace of the county of Lycoming. The points in dispute were 
submited to the court in a case stated, all of which are noticed 
in the following opinion delivered by 

Lewis J. This is an action of debt to recover the penalty 
of fifty dollars, under the act of 28th March, 1799, for vending 
or exposing to sale foreign goods, within the limits of Jersey 
Shore, an incorporated borough. The facts are admitted in the 
case stated. The act of 1799, is a supplement to the act of 30th 
March, 1784, and the penalties under both these acts were to 
be recovered ina court of record, and not before a justice of 
the peace. But the act of 2d April, 1830, although not en/itled 
a supplement to the preceding acts, re‘ers expressly to them— 
changes the method of granting licenses—alters the mode of 
proceeding for the recovery of the penalties, and almost ex- 
pressly designates itself as “a farther supplement’’ to the pre- 
ceding acts. By the act of 1830, it is provided that the penal- 
ties under this act, or the acts to which this is a farther supple- 
ment, may be sued for and recovered by action of debt, before 
any alderman or justice of the peace, as debts of like amount 
are by law recoverable, by any person who may sue for the 
same, one half to the informer and the other half to the use of 
the county in which the offence may have been committed. 
The provisions of the former acts, altered or supplied by the 
act of 1830, are expressly repealed. 
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The justice has therefore jurisdiction. @ny person may sue 
for the penalty, but a penal action is not such a proceeding 
as can be maintained by several persons jointly as common in- 
formers, unless the statute expressly authorizes such a pro- 
ceeding. The rule might be different where the remedy was 
given to the party grieved; but the law has not allowed a 
partnership in the maintaining of penal actions by persons who 
sue as common informers. The statute does not give a joint 
action. And the commonwealth in particular camot be joined 
with a number of individuals in such an action; 9 Pick. 87. She 
has no interest—she is uot entitled to any part of the penalty— 
one half goes to the informer and the other half to the county— 
no portion of the penalty goes to the commonwealth. She can- 
not be made liable for the costs of the action in case of failure 
in the suit. Amendments are not allowed in penad actions with 
the same degree of liberality which is extended to civil suits. 
But in this case improper parties are joined. No amendment 
but an entire change of parties can cure the defect, and this 
cannot be allowed. If several persons join in an action on a 
cause existing in only one, the action cannot be maintained. In 
this case, several have joined when only one has a cause of 
action, and the interest of the county is entirely omitted—the 
suit is brought with the avowed purpose stated on the record, of 
giving to the commonwealth the moiety which belongs to the 
county. The defect is incurable, and judgment is therefore 
ordered for the defendant. 
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IN THE COMMON PLEAS OF LANCASTER COUNTY. 
[April 20, 1844, 
LANCASTER BANK VU. HOGENDOBLER. 


1. A wife who mortgages her own land for the payment of her husband's debts, is 
always postponed until the creditors of the husband are paid, although as against 
the husband’s heirs and legatees, she may claim the rights of a creditor. 

2. Where an estate for life and estate in reversion or remainder are both extin- 
guished by a judicial sale, justice is always done to the parties interested; and 
where it becomes necessary to ascertain the value separatcly of the respective 
interests sold, the power to appoint commissioners for the purpose exists inde- 
pendent of any act of assembly. 


Lewis J. This is an application to distribute the money 
raised by a sale of real estate by virtue of a judgment and pro- 
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ceedings upon a mortgage given by Joseph Hogendobler and 
Fanny his wife. 

In October, 1835, John Shenk died seized of a large real 
estate, which he devised to be equally divided among his four 
children, John, Henry, Eliza, and Fanny the wife of Joseph 
Hogendobler, subject to an annual payment for the life of the 
widow, in lieu of dower. On the 5th December, 1836, the real 
estate was divided into five parts, in pursuance of proceedings 
upon a writ of partition in the common pleas. Purpart No, 4 
was sold for payment of debts. Nos. 3 and 5, valued at $23,425, 
were taken at the appraisement by John Shenk. No. 2 was 
taken at the valuation of $9,814 41, by Henry Shenk. And 
No. 1, valued at $23,000, was taken by Joseph Hogendobler 
(in right of his wife Fanny), he entering into recognizance with 
surety to secure to the parties entitled their respective shares. 

On the 11th May, 1839, Joseph Hogendobler and wife mort- 
gaged the premises thus taken at appraisement, to the Lancas- 
ter Bank, to secure a debt of Joseph Hogendobler of five thous- 
and dollars. In pursuance of proceedings on this mortgage, the 
property was sold on the 30th December, 1843, for the sum of 
$14,300. By the report of the auditor appointed to report the 
liens, it appears that the money in court for distribution after 
deducting the costs of sale, &c., is $14,136 37; and that the 
following liens exist against the property, payable out of the 
money raised, 

1. The arrears of interest due to Barbara Shenk, 

from Ist April, 1839, to Ist April, 1844, 

amounting to - - . - $2,300 00 
2. The sum due to Eliza Shenk on the recogni- 

zance, $3,833 334, with interest from Ist 

April, 1837, to Ist April, 1844, $1,610, 

amounting together to the sum of - 5,443 334 
3. The sum due on the mortgage to the Lancas- 

ter Bank, which (with interest to lst April, 

1844) amounts to the sum of - - 5,326 83 


The whole sum admitted to be payable out of 
the fund, - - - - $13,070 164 
After applying so much of the money in court as shall be 
necessary for the purpose of the discharge of these liens, there 
VOL. 1V.— NO, VIII. 32 
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will remain a balance unappropriated of $1066 263. This 
sui is claimed by Jacob Coppenhafler, to be applied to the 
payment of a judgment of the 17th May, 1839, which he reco- 
vered against Joseph Hogendobler. The claim is resisted by 
Fanny the wife of Hogendobler, upon the ground that the 
money in court was raised out of her property; that the mort- 
gage of her real estate was given to secure a debt of her hus- 
band, and that the satisfaction of the same by the sale of her 
property, entitles her to the rights of subrogation as surety of 
her husband, and that therefore the balance of the money should 
be paid to her on the mortgage. 

It is believed that the rule has been too long settled to be dis- 
turbed, that although a wife who mortgages ler own land for 
the payment of her husband’s debts, may claim the rights of a 
creditor of her husband against his Aeérs and degalees, she may 
not claim the same rights against the eredifors of her husband; 
and she is therefore always postponed until all the eredilors ot 
her husband are paid. 2 Vern. 436; 2 B. P.C.1; 2 Vern. 604; 
1 P. Wins. 264; 2 Atk. 384; 3 B.C. C. 545; 1 Ves. 313; 1 Ves. 
Jr. 173; Coote on Mort. 502. 

The prineiple which places a wife, who mortgages her own 
property as security for her husband’s debt, in a worse condi- 
tion than a stranger who becomes surety for another, has noth- 
ing in its operation to commend it to the favour of a just and 
enlightened community: but it is not within the range of judi- 
cial power to admiuister a remedy. Courts of justice must 
enforce the rule of law as they find it, leaving to the legislative 
authority the duty of making such changes as may be required 
by a sense of justice to those whose strongest claims to protec- 
tion, are founded in the domestic relation which merges their 
civil existence in others, and deprives them of the power to pro- 
tect themselves, 

Although Mrs. Hogendobler cannot be permitted to take the 
money in dispute, upon the principles of subrogation, there is a 
measure of justice which, it is conceived, may be extended to 
her. The debt secured by the mortgage was the proper debt 
of the husband; and there is nothing to show that she intended 
the mortgage as a gift to him of that sum of money. She is in 
reality, therefore, the surety of her husband. After she has 
discharged the debt for which she bound her estate, there is no 
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equity in seeking to charge her to any greater extent. The 
creditors have a right to require the application of the money to 
the liens, according to priority. It is the order of payment pre- 
scribed by law. And it is just that the surety should not be 
resorted to, if the funds of the principal debtor are sufficient to 
pay: nor should an innocent purchaser or owner be charged 
with an ineumbrance, while the lands of the debtor, bound by 
the same incumbrance, are sullicient for its satisfaction. 1 Yeates 
187; Ib. 189; 108. & R. 454; 3 R. 109; 5 R. 56, per Sergeant 
J. 17S & R. 400; 10 John. 32; 5 John. C. 535; 1 John. Chan. 
147. 

The course of appropriation prescribed by the rules of law 
and equity, ought not to be departed from at the instance of a 
junior incuimbrancer having uo claim whatever upon the estate 
of the wife, and who has no available lien even upon the hus- 
band’s estate, unless he can secure the aid of the court in throw- 
ing the prior incumbrances froin the lands of the principal 
debtor upon those of the surve/y. If the estate of the husband 
is clearly insufficient to discharge the lieus prior to that of Mr. 
Coppenhaffer, the latter suffers no injustice in being denied any 
portion of the money in court. The kindness of the wife in 
joining her husband, in the mortgage to the Lancaster Bank, 
was certainly uot intended to enlarge the security of Mr. Cop- 
penhaffer. if she had not united in that mortgage, there would 
have been no shadow of claim to the money on the part of the 
subsequent judgment creditors; and her act in this respect nei- 
ther increases nor diminishes their security. It is the act of the 
husband which atfects them by incumbering his estate, by means 
of older liens, to a greater amount than its value. 

Where an estate for life and an estate in reversion or remain- 
der, are both extinguished by a judicial sale, justice is always 
done to the parties interested, by imposing such terms upon the 
party reeciving the money, as the circumstances of each case 
inay require. 2 Dal. 183; 1 Yeates 187; 1b.189. And when it 
becomes necessary to ascertain the values separately, of the res- 
pective interests sold, the power to appoint commissioners for 
the purpose exists, as an incident to the jurisdiction, independent 
of any act of assembly. 2 Rawle 151. In the case under cousi- 
deration, the whole estate produced the sum of $ 14,300. ‘Three- 
fourths of this sum, to wit, the sum of $10,825, may be cousi- 
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dered as produced by that part of the estate which the husband 
acquired in his own right at the time of the partition, by paying 
or securing to the other devisees their proportions in money. In 
addition to this, Hogendobler was entitled to a life estate in the 
one-fourth, which belonged to his wife independent of the rights 
acquired under the partition. We have seen that the proper 
debts of the husband, secured by older liens than that of Cop- 
penhaffer, amount to $13,070 164, and that the sum raised by 
the three-fourths of the premises, which the husband holds in 
his own right, amounts to $10,825, leaving a balance of 
$2,245 164, due upon liens older than Coppenhaffer’s judg- 
ment. The funds raised by the life estate of the husband in the 
undivided one-fourth held by Mrs. Hogendobler, is properly 
applicable to the discharge of this balance; and if that fund is 
insullicient for the purpose, it follows that the estate bound by 
the judgment of Coppenhatler, is exhausted by prior liens, and 
that he is entitled to no part of the money. If the life estate 
produced suilicient to pay off this balance of $2,245 164, and 
to leave a surplus, Coppenhatier is entitled to such surplus. 
From this view of the case, it is apparent that the value of the 
husband’s life estate, in the one-fourth of the premises owned 
by his wife, must be ascertained. The value of one-fourth of 
the property has been ascertained by the judicial sale, to be 
$ 3,575, and the life estate of the husband is also ascertained by 
the same process to be equal to a life annuity of $214 50, or 
the interest on the principal sum, payable annually for the term 
of his life. The equity of Mrs. Hogendobler as against Cop- 
penhaffer, is to have the sum of $3,575 secured to her upon 
her husband’s death. Is the sum of $1,066 202, sutlicient to 
purchase a life insurance upon her husband, by which that sum 
will be paid to her upon his death? Or would Mr. Coppen- 
haffer receive the money in dispute, upon the terms of securing 
the larger sum named to be paid to her at the death of Ler hus- 
band? Ifso, the money in dispute should be awarded to him 
upon those terms. 

The sum of $2,245 164 must be paid as already stated, by 
the life estate of the husband. Would that sum be more or less 
than sufficient to purchase an annuity of $214 56 for the life 
of Joseph Hogendobler? This will depend upon his age, the 
state of his health, and the nature of his pursuits. Whatever it 
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would cost to purchase such an annuity, might be considered 
the value of his life estate. If that value exceed $2,245 164, 
the surplus should be paid to Coppenhatfer. If on the contrary, 
the value thus ascertained is not equal to the debt with which 
it is charged by virtue of liens older than that of Coppenhafler, 
then the latter is not entitled to any part of the money. 

Under the conditions of sale, signed by all the parties in inte- 
rest, the liens will respectively carry interest to the Ist April, 
1844, the day on which by the conditions the purchase money 
was made payable; and the calculations are so made and to be 
made in the auditor’s report. 

It is ordered that William Carpenter, George W. Hamersly, 
and Dr. Francis Burroughs, be appointed commissioners to as- 
certain the value of the life interest of Joseph Hogendobler in 
the undivided one-fourth of the premises sold, which he held in 
right of his wife, estimating the value at the time of the sale, 
which took place on the 30th December, 1843, and to report a 
distribution of the money in conformity with the principles indi- 
eated in this opinien and interlocutory decree. 





wy 





IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 
{February, 1845, 
FRESHER UV. BRENIZER, 


1. A plaintiff who sued on a bond, appealed from the award of arbitrators finding 
the amount demanded, for her as trustee, &c., and recovered the same amount 
in her own right, by verdict and judgment. Held, that this was a judgment 
more favourable than the award, in the sense of the words as used in the act re- 
lating to arbitration, and carried the costs since the appeal. 


Argued February 24th, 1845, by Mr. Lightner for the plain- 
uff, and Mr. Amwake for the defendant. 

Hayes, president. This was an action of debt on a bond. 
It was submitted to arbitrators agreeably to the act of assembly. 
They reported that they found for the “ plaintiff Mary Fresher, 
trustee of Elizabeth Fresher, the sum of one hundred and 
seventy-two dollars and five cents.’’ From this award, the 
plaintiff appealed ; and the cause being brought to trial, she ob- 
tained, on the 11th of December, 1843, a verdict for one hun- 
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dred and seventy-seven dollars and seventy-two cents. It is 
admitted, that the verdict is for the same sum as the award, 
adding the interest accrued. 

The rule granted on motion of the defendant, is to show 
cause why the plaintiff should not pay the costs, since the ap- 
peal. And the ground alleged is, that this verdict is not for 
a sum greater, and the judgment upon it is not more favour- 
able to the plaintifl, than the award of the arbitrators, 

The 29th section of the act relating to reference and arbitra- 
tion passed the 16th June, A. D. 1836, is as follows: «If the 
plaintiff be the appellant, he shall by himself, his ageut, or 
attorney, with one or more sutlicient sureties, be bound in recog- 
nizance to the defendant, the condition of which shall be, that 
if he shall not, in the event of the suit, recover a sum greater, 
or a judgment more favourable to him, than the award of the 
arbitrators, he shall pay all costs that shall accrue in conse- 
quence of said appeal, and one dollar for every day lost by the 
defendant in attending on such appeal.”’ 

The arbitrators awarded in favour of the plaintiff the amount 
due on the bond from the defendant; but awarded it to her, 
as trustee of Elizabeth Fresher. Vie verdict found the amount 
in her favour in her own right, according to the evidence ad- 
duced ; and this is shown for cause why the plaintiff should not 
pay the costs since the appeal: for it is contended, that the judg- 
ment on this verdict is manifestly more favourable than the 
award, though for the same amount, since she recovers by the 
judgment the sum mentioned, for herself; whereas by the 
award, she could only have recovered it, as trustee for another, 
To this, it was answered, that it is not a judgment “ more fa- 
vourable” in the sense of the terms as used in the act of assem- 
bly ; that the words “as or more favourable,’ were intended by 
the legislature to apply to suits brought to recover the value of 
some property or the property itself, and not a sum of money ; 
in support of which position, Witman v. Ely, 4S. & R. 260, 
and Ayres v. Fisher, 148. & R. 112, were cited and relied on. 

Those were cases of alleged defects in the recognizances en- 
tered into by defendants, appealing from the awards of arbi- 
trators ; and in both, certain portions of the terms prescribed by 
the act of 1810, regulating arbitrations, were omitted in the 
conditions of the recoguizances. In the first, the condition was 
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that if the plaintiff should in the event of the suit obtain a judg- 
ment for a sum equal to or greater than the report of the arbi- 
trators, the defendant should pay all the costs that should accrue 
in consequence of the appeal, together with the sum awarded 
by the arbitrators, with one dollar a day, &c., omitting the 
words, “ora judgment as or more favourable than the report 
of the arbitrators,’ and also the words, “or value of the pro- 
perty or thing,’? awarded by the arbitrators. It was held, that 
the recognizance was suilicient, because it was an action of 
debt for a sum of money, and the award was for a sum of 
money, and the part of the condition inserted, was that part 
which was adapted to the case; but when a suit was brought 
to recover the value of some property, of the violation.of the 
right to which the plaintiff complains, then the words, “or value 
of the thing or property awarded,’ should be inserted to meet 
such acase. In Ayres wv. Fisher, the award was in favour of 
the plaintiff for the sum of $6796. The defendant appealed 
and the condition of his recognizance was, “that if the plaintiff 
shall obtain a judgment as or more favourable than the report 
of the arbitrators, then the defendant shall pay all costs that 
may accrue in consequence of the said appeal, together with the 
sum awarded by the arbitrators with one dollar per day for 
each and every day that shall be lost by the said plaintiff in 
attending to such appeal, or in default,’ &e., omitting the words 
“shall obtain a judgment for a sum equal to or greater.”” The 
recognizance was held sutlicient, in this case also. “ The prin- 
ciple is (said ec. j. Tilghman), that if the words of the recog- 
nizauce are sufficient to cover the actual case, so that he may 
recover upon it, any thing which he ought to recover, it is suf- 
ficient. Where an award is made in favour of the plaintiff for 
a sum of money, it will be sufficient if the condition be, that 
if the defendant in the event of the suit, ‘shall obtain judgment 
for a sum equal to or greater than the award of the arbitrators,’ 
or if it be «that if the plaintiff in the event of the suit shall obtain 
a judgment as or more favonrable than the report of the arbi- 
trators,’ without inserting both; because either of these condi- 
tions is applicable to a report fora sum of money. But if the 
report had been uot for money, but something to be done by the 
defendant, then the recognizance would be bad, unless it con- 
tained the words, ‘shall obtain a judgment as or more favour- 
able than the report of the arbitrators,’ because those words 
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would have been necessary to make the recognizance suitable 
to the actual case.”’ 

So far as these decisions may be deemed to have fixed the 
construction of the act, they appear to me to decide, that although 
the clause, “shall obtain a jndgment for a sum equal to or 
greater than the award,’ will be sufficient only in cases in 
which money is demanded, cither in debt or damages, yet the 
clause, shall obtain a judgment as or more favourable than the 
report of the arbitrators, will be sutlicient in all cases what- 
ever. Unquestionably the entire condition, was intended to 
meet every conceivable case; for it could not be meant, that 
either party might appeal, without furnishing the other party 
with the security and indemnity which the two sections in ques- 
tion were designed to provide. To confine the clause of the 
condition, or a judgment more favourable to him, to cases 
where the plaintiff proceeds in rem, to recover not money, but 
some specified article of property, is sanctioned neither by the 
letter of the decision in Ayres v. Fisher, nor the spirit and 
reason of that precedent; for there, those words were con- 
sidered as sufficient in a money demand, and the principle an- 
nounced was that the words were always sufficient, when they 
covered or met the actual case. 

If it be true, that the judgment on this verdict is more favour- 
able to the plaintiff than the award of the arbitrators, those 
words are precisely applicable to the case in hand; and that is 
most assuredly true, for it was not to recover a greater sum that 
the plaintiff appealed, but to recover a sum in her own right 
to which ‘she was entitled by the security on which she sued, 
but which the arbitrators denied her, on extraneous and im- 
proper evidence oftered by the defendant and received by them. 
As the money clause of the condition does not meet this case, 
the other clause must embrace it; otherwise it would be a casus 
omissus; but for that construction, there is no colour of reason 
or authority. 

In adopting the interpretation of this section which extends 
the clause of judgment as or more favourable to this case, I 
consider that the court is justified by the plain sense of the 
words—by the liberality of construction required to advance 
the remedy, and in favour of the appeal; in other words, of 
trial by jury, as well as by the case of Ayres v, Fisher, 

The rule is discharged. 
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IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 
{April 30, 1845. 


ANTOINETTE MELIZET, NEXT FRIEND &e., Uv. JOHN M. MELIZET. 


1. The lien consequent on a decree of alimony under the act of the 15th day of 
April, 1045, is a charge on the land of the respondent for the full compliance 
with the decree until the same is vacated or satisfied, and renders the land 
chargeable with the payment of the alimony allowed, as it aecrues from time to 
time, and it would pass to a purchaser from the respondent, incumbered with 
such charge. 


The facts are stated in the opinion of the court. Kune pre- 
sident. 

A divoree, a mensa et thoro, having been pronounced be- 
tween these parties, the court on the 24th of December, 1842, 
decreed that the respondent should pay the libellant a monthly 
alimony of $60. At the time this decree was pronounced, 
there was no legal provision existing by which its payment 
could be secured to the libellant, through security to be ordered 
by the court, or by the deeree operating asa lien on the respon- 
dent’s real estate. In this respect, the original “act concerning 
divorces’? and its supplement, were manilestly defective. On 
the 15th day of April, 1845, a farther supplement to the divorce 
law was passed. By this law it is provided, “that upon a de- 
cree, a mensa et thoro, and the allowance of alimony shall have 
been made by any of the courts of common pleas of the respec- 
tive counties, or hereafter may be made, it shall be the duty of 
the prothonotary of said court, to enter said decree on the judg- 
meut docket; which said decree when so entered, is hereby 
declared to be, and shall remain a lien, on the real estate of such 
respondent, until the same is satisfied, for the full amount that 
may be due up to the period of such satisfaction; aud after such 
lien shall be so entered, it shall be the duty of the prothonotary 
of said court upon affidavit by the libellant, that any payment 
under said decree, as the same has been made due any payable 
by the court, is due and unpaid, to issue execution on the writ- 
ten order of the libellant or her attorney, setting forth the amount 
so due and unpaid, which shall be directed to and served by the 
sheriff in like manner as executions upon judgments; and if the 
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court should be of opinion that the said lien is not sufficient for 
the full or permanent security for payment of said decree, it 
shall have power and authority, on satisfactory proof being 
made that the respondeut is possessed of sutficient estate, to 
order, decree and require that security such as shall be deter- 
mined and approved by the said court, shall be given for the 
due payment of the said alimony, according to the terms of said 
deeree: the said security to be either by a bond with sufficient 
securitics or mortgage on real estate taken in the name of the 
commonwealth to the use of the party entitled to said alimony, 
or by the deposit of money to be invested as the court may 
deem proper; as may seem to the court sufficient to secure the 
payment of said alimony as the same may fall due.”’ 

The respondent in this case, is admitted to be a man of large 
real estate, sufficient to secure a principal sum, producing an 
anneal income of $720, the alimony decreed; against which 
estate, a lien has been entered pursuant to the above act of as- 
sembly. Doubts being entertained whether this lien would bind 
the respondent’s land, beyond any amount of alimony that 
might be in arrear when the land should be transferred 
by him to a bona fide purchaser, a motion has been made 
to order the other and additional security, provided for in 
the act of assembly, where the lien authorized is deemed by 
the court net to be a “full and permanent security for the 
payment of the decree.” If the lien of the decree is operative 
against a purchaser, only to the extent of any sum which may 
be in arrear of the alimony allowed, then this motion must pre- 
vail, for such a lien could not be said to be a “ full and perma- 
nent security.””? On the other hand, if the decree binds the land 
to the extent of a principal sum producing an interest equal to 
the alimony allowed, or if a purchaser takes the land charged 
with the sum deereed to be paid the libellant, then this applica- 
tion is unuecessary aud should not be received. 

Of the intention of the legislature in creating this new lien, 
no doubt can be entertained. It was in the very words of the 
act, to give the libellant “a FuLL and permanent security tor 
payment of the decree.’”’? A construction of the act which would 
give it the eflect simply of guaranteeing the payment of a month 
or more in arrear, leaving the principal obligation unprotected, 
would be any thing but affording “a full and permanent secu- 
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rity’? to the abandoned or abused wife. Under this construc- 
tion, no real lien would be created by the decree. So long as 
the husband paid, the weekly or monthly allowance, his real 
estate would remain in his hands free to make any disposition 
of it his caprice or fraud might indicate. The bitter feelings, 
which unhappily always accompany the domestic difliculties 
leading to such a decree, would continually create a disposition 
to avoid its operation. And if the law afforded such facilities 
for the avoidance of it, men must act under better influences 
than ordinarily prevail, if they did not avail themselves of them. 

The question as to the extent of dien contemplated by the act, 
receives much light from that part of it which provides for the 
nature and extent of the security demandable where the respon- 
dent has no sufficient real estate on which the lien created can 
operate. It is to be given in such a sum “as may seem to the 
court sufficient to secure payment of said alimony, as the same 
may fall due”? A court could regard no security sufficient for 
such an object, short of a prineipal amount the interest of which 
would produce a sum equal to the alimony allowed. This 
manifestly is what the legislature regarded as “full and perma- 
nent security’? where no lien exists. And where there is real 
estate on which the lien can operate, it should be of co-entensive 
effect with the security exacted of the respondent, in those cases 
where he has no suflicient real estate, affording a “full and per- 
manent security”’ to the libellant. The intention of the lawgiver 
as to the extent of the lien, is clearly illustrated by the extent of 
security required, where the respondent has no land of suilicient 
value to secure the faithful execution of the decree. The meaning 
of each part of the law, is best collected by reading its parts to- 
gether. It will then be perceived that its primary object was to 
secure to the abandoned wife the certain payment of her stipend; 
first, by creating a lien on the lands of her husband, where it 
furnished adequate security; and where it did not, or where his 
estate consisted merely of personalty, by requiring him to give 
real or personal security to the satisfaction of the court: This pri- 
mary object can only be effected where a lien on land is entered, 
by regarding it as a charge on the land for the payment of the 
alimony decreed, liable to be enforced either against the res- 
pondent or those claiming under him, by executions issued from 
time to time, as arrears of the alimony become due. And such 
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in our opinion is the true nature and effect of the lien following 
a decree for alimony entered pursuant to this law. It follows, 
that this lien on the respondent’s real estate, being a full and 
permanent security for the payment of the decree, we have no 
right or authority to require farther security from him. 

We have only considered the nature and effect of this lien as 
between the immediate parties before us. There may questions 
arise under this law, between a libellant obtaining such a decree, 
and creditors of the respondent antecedent or posterior to it. 
Questions, whether if land charged with such a lien is sold 
under prior or subsequent judgments, the purchaser takes it 
free from such lien, leaving the libellant to her claim against the 
purchase money arising froin such sale for her security, or whe- 
ther the lien attaches itself to and follows the land when sold 
under junior incumbrances. Others might be indicated. 

Our opinion is now only invoked on the precise question be- 
fore us, and to that only is this judgment responsive. That 
question is, whether the lien consequent on a decree for alimony, 
is a charge on the land of the respondent for the full compliance 
with the decree until the same is vacated or satisfied; or whe- 
ther it operates only to bind his land, on his making default in 
the stated payments ordered, and then only to the amount for 
which he is in arrear. And our opinion is that the lien has the 
former effect, and renders the land chargeable with the payment 
of the alimony allowed, as it accrues from time to time; and 
that it passes to a purchaser from the respondent incumbered 
with such charge. 

Motion dismissed. 


Rush for libellant. AZeredith for respondent. 
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REPLEVIN IN PENNSYLVANIA. 


Tne action of replevin, say the commissioners appointed to re- 
vise our civil code, in their report made January 4, 1836, has 
been extended in Pennsylvania much beyond its original design. 
At first, its use was to restore to a tenant goods and chattels 
which had been taken from him by a distress: afterwards, it 
was in England extended to all cases where goods had been 
unlawfully taken: but in Pennsylvania, this action may be 
brought in all eases where one man claims goods in the posses- 
sion of another. The cousequence of this extension is, incon- 
gruity between some of the forms of proceeding and some of 
the uses to which it may be applied. Still the extension is a 
valuable improvement of the law, and peculiarly important to 
our system of equitable jurisprudence, 

The commissioners submitted to the consideration of the legis- 
lature a bill on the subject of actions of replevin, in which they 
endeavoured to adjust the forms and proceedings in the action 
to its various uses according to our practice, and to remove, as 
far as they could, the severfties and defects with which the action 
in some cases was chargeable. This bill, which was much dis- 
cussed at the time, the legislature did not think proper to pass 
into a law, although it was ably advocated. Attempts have 
since been frequently made to accomplish the same object, but 
for some reason or other, they have not met with success. As 
the reports of the commissioners are not to be easily obtained, 
and as this is a subject of great interest and often attracting at- 
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tention, we propose to give an outline of the provisions of the 
proposed law, with some of the remarks which accompanied 
the report. 

The 1st section provides that the action shall be commenced 
by writ, the provisions and form of which are in accordance 
with the practice. The 2d section provides, that if the goods or 
chattels to be replevied, shal! have been distrained, for any cause 
whatsoever, the defendant s 
plaintiff of a plea, wherefore he distrained the goods or chattels, 
and unjustly detains the same, 

If they have been taken trom the plaintiff by the defendant, 
wrongfully, or with force, and not in the name of a distress, the 
defendant shall be summoned to answer the plaintiff of a plea, 
wherefore he took the goods and chattels, or unjustly detains 
the same, or (at the election of the plaintiff), wherefore he un- 
justly detains them. ; 

If they came to the possession of the defendant by bailment, 
or by finding or otherwise, without wrong done by him, he is 


! 
i 
hall be summoned to answer the 
7 


to be suinmoned to answer the plaintiff of a plea, wherefore he 
wrongfully detains the same, 

The commissioners say, this section was made necessary by 
the great extension which the action has received in Pennsyl- 
vania beyond its original design. The extension touches the 
organic principles of the action, The pleadings and the prae- 
tice were settled with reference to the more limited use. Avowry 
and coguizance apply to cases founded upon a distress, atd in 
all cases in England, and in most if not all of the United States, 
the action is founded upon an alleged caption. Hence the pleas, 
non cessit cessit in alio loco, are always applicable to the case 
alleged. 

But in this state the action may be maintained upon a mere 
claim of property, where there has been no caption of the goods, 
and consequently in cases where tfe usual allegation of the 
writ is fictitious, and of course merely formal. This section 
will expunge that fiction, and allow the plea of the writ to be 
varied according to the truth of the case. 

The 3d section says: “If the. goods or chattels shall have 
been distrained, or shall have been wrongfully taken from the 
possession of the plaintiff by the defendant, the writ may be 
issued in the county in which such goods or chattels may be, 
or in the county in which the same may have been taken from 
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the plaintiff: and in such case the officer charged with the exe- 
cution of the writ, may execute the same in such county, or in 
any county adjacent thereto.”’ 

The 4th section provides, that if the goods or chattels shall 
have come to the possession of the defendant by bailment of the 
plaintiff, or by finding or otherwise, without wrong done by the 
defendant, such writ shall be issued in the county where such 
goods shall be at the time of the issuing or execution thereof. 

These sections are new. It is proposed to make a distinction 
between the action when brought for goods distrained or taken 
from the possession of the plaintiff, and when it is brought for 
goods which came to the -defendant’s possession by bailment, 
trover or otherwise, without wrong. 

By the statute of 52 Hen. HL, c. 4 & c. 5, and the statute of 
1&2 Phil. & M.c. 12 (Rob. Dig. 170, 171), it is not lawful to 
drive any distiess out of the county in which it was taken. 

If a person distraining should do so, it appears just that he 
should be followed by the process of the law at least into an 
adjoining county. In regard to cases founded upon a trespass, 
they have followed the analogy ef the 39th section of the act of 
6th April, 1830, relating to the cemmencement of actions. 

By section 5th, no such writ shall be exeeuted by replevying 
and delivering the goods or chattels therein mentioned, unless the 
plaintiff, or some one in his behalf, shall make oath or afflirma- 
tion before a judge or the prothonotary of the court, of his cause 
of action; but notwithstanding such oath or affirmation be not 
made, the writ may be served within the county as a writ of 
summons in dedinue, and such proceedings thereon may be had 
as by law are allowed in an action of de¢inue, notwithstanding 
the cause of action is not verified. 

This is a new provision. As the object of the writ is to change 
the possession of the goods, it seemed to the commissioners, that 
the cause of action should be shown and verified by affidavit. 
Possession of personal chattels is prima facie evidence of the 
possessor’s right of property in them. The fact may be, also, 
that he has never had possession, and to allow them to be re- 
plevied and delivered to him under these circumstances, upon 
the formal allegation of a party, seemed to the commissioners 
an anomaly. 

In detinue, which is in form always founded upon a bailment 
or finding, the goods detained remain in the custody of the de- 
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fendant until final judgment; the possession may then be changed 
by the process of disfringas. But replevin, in this state, is 
brought in eases for which definwe is the appropriate remedy at 
common law. 

These are reasons, they continue, which may be thought to 
operate against the extension of the remedy beyond the limits 
allowed to it elsewhere, and in that point of view they have 
considered the subject. They were of opinion, however, that 
the uniform practice of our courts, for a long period, ought to 
be considered as decisive. They have, therefore, by this provi- 
sion and some others, endeavoured to guard the action as far as 
possible from abuse, and also to engraft upon it the principal 
provisions of the action of definue. If the goods, for any cause, 
should not be replevied, but the writ should be served upon the 
defendant as a writ of summons in detinue, the rights of the 
parties may be adjudicated according to the usual course of that 
action; and in case the plaintiff obtains a judgment for the goods, 
the delivery may be enforced by the execution appropriate to 
that action. 

The 6th and 7th seetions relate to the replevin bond which 
the sheriff is enjoined tg take from the plaintil, with sureties, 
when the writ is founded 


consolidate the 3d section of the statute of West. 2, c. 2, aud the 


upou a distress. They in substance 


4 


llth section of the act of 21st March, 17 


The sections 8 to 14, relate to bonds in other eases in which 


) 


the action according to our practice may be maintained, and the 
proceedings consequent thereupon, They are as follo 
“Section 8. The plaintiil, in every case not founded upon a 
distress, shall, at or before the execution of such writ, in lieu of 
pledges, enter into a boud to the commonwealth, for the use of 
all persons interested, before the ollicer charged with the exe- 
cution of such writ, with at least two sutlicient surcetics, in 
twice the value of such goods or chattels, with condition that 
the plaintiff shail prosecute his said writ with effect, and duly 
make return of the goods or chattels to be replevied, or duly 
make return of the goods or chattels of the defendant which 


may be taken in wifhernam aud delivered to him in lieu 
thereof, if such return shall be awarded, and also pay all the 
costs of suit. 

“Section 9. It shall be the duty of the officer taking such 
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bond to the commonwealth, to make return thereof at or before 
the return day of the writ, to the office of the prothonotary of 
the court, who shall file the same, and enter upon the docket 
the names of the sureties. 

“Section 10. It shall also be the duty of the officer taking a 
bond as aforesaid,to give notice in writing of the names and places 
of residence of such sureties to the defendant in the action, his 
agent or attorney. 

“Section 11. The sureties taken as aforesaid, may be ex- 
cepted to by the defendant, his agent or attorney, at any time 
within twenty days after the return day of the writ, and notice 
given to him by the oflicer as aforesaid; and the sufficiency of 
such sureties may be inquired into, or new sureties be found 
and added, or substituted, within ten days after notice of ex- 
ception given as aforesaid. 

“Section 12. The officer taking any bond to the common- 
wealth, as aforesaid, shall be responsible to the defendant for 
the sulliciency of the sureties therein; but such responsibility 
shall cease and determine, as follows: 

“1. Ifthe defendant shall not except to the sufficiency of 
the sureties within the time allowed for that purpose: or, 

“2. If, upon exceptions made, and upon inquiry had by the 
court, the same be deemed sutlicient, and the exception be dis- 
missed, or, 

“3. If, upon such exception, other sureties be added or sub- 
stituted, so that the securiiy shall be deemed sufficient by the 
court. 

“Section 13. The value of the goods or chattels mentioned 
in such writ, shall be ascertained by the oath or affirmation of 
one or more credible witnesses not interested, and such oath or 
ailirmation may be administered by the oflicer taking such 
bonds. 

“Seciion 14. If the defendant shall except to the sufficiency 
of such sureties, and the plaintiff shall fail to show their suffi- 
ciency or find additional sureties to the satisfaction of the court, 
as aforesaid, the court shall order the plaintiff forthwith to re- 
turn the goods or chattels replevied, and enforce the same by a 
writ of restitution and attachinent; or the court may proceed to 
enforce such order in the manner allowed in case of a judgment 
pro returno habendo. 

33* 
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In cases of replevin founded upon a distress, the value of the 
property to be replevied is not commonly very great, and it was 
not thought too severe upon the oilicer to hold him responsible 
for the sufficiency of the sureties, as is done by section 6. But 
it was proper to adopt a diflcrent ruic, in other eases where the 
amount of the property in controversy may be very large. The 
commissioners observe, that instanees have oceurred in which 
the value of the property in controversy exceeded the amount 
of the oflicer’s official security. That could searcely be supposed 
to occur in cases founded on a distress, to which the clause in the 
statute of West. 2 (which i 


1 


‘origin of the rule) referred. Aud 
even in England, since the extension of the action to cases not 
founded upon a distress, it has been found necessary to relax 
the rule in favour of the oflicer 

By section 15, if the piaintiif shall fail to give the security 
required, the officer shall if required by the plaintiff, serve the 
same as a writ of summons, in other personal actions, and not 
otherwise; and upon the return thereof, the plaintiff may declare 
and otherwise proceed thereon to judgment and execution, as 
he might do in an action of delinue. 

This section is in pursuance of the plan of engrafling on this 
writ the proceedings in definue. It may happen that the plain- 
tiff may not be able to find suflicieut sureties to justify the ollicer 
in replevying and delivering the goods to him. Yet if he has 
the right to them, he ought to be allowed to proceed for them 
specifically as in the action of detinue. 

By section 16, if the goods or chattels to be replevied, shall 
have been taken from the plaintiff by the defendant with ac- 
tual force, and the aciiou brought within one year thereafter, 
the sheriff shall replevy and deliver them to the plaintill, if he 
shall give the requisite security: and the defendant shall not 
be allowed to retain such goods or chatlels upoa a claim of 
properly therein, except upon leave of the court, or of a judge 
thereof. 

The 17ih section, which aliows the defendant in other cases, 
to retain possession of the property upon giving bond, is only 
new iu form, its substance according with the exisiing practice. 

‘The same may be said of the 18th section. 


Section 19 provides, that if the defendant shall claim property 
in the goods described in the writ of replevin, and shall enier 
juto the bond required by section 17, the plaintiff may except to 
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the sufliciency of the sureties therein, in the manner provided 
in the case of bonds given by plaintifls, and thereupon the like 
proceedings may be had as is provided in the case of bonds 
given by plaintiffs; and if the defendant shall make default in 
that behalf, the court shall order the peremptory execution of 
the writ, if the plaintiff shall have given security. 

This section is new. If the oflicer is responsible for the suffi- 
ciency of the sureties in the property bond, as in the case of 
replevin bonds (a point which has not been decided), the effect 
of the provision will be to relicve him, at least in a degree, from 
the responsibility. 

By section 20, it shall be lawtul for the sheriff to require the 
defendant to show him the goods or chattels to be replevied by 
such writ: and in ease of his refusal or neglect to do so, such 
oflicer may return that the goods or chattels are eloigned by 
the defendant to places unknown to him, 

This section, although new in form, is nevertheless a rule of 
the common-law. But the plaintiff may, notwithstanding the 
defendant’s refusal, show the oflicer the goods and require him 
to execute the writ, unless the defendant claims the property of 
them. 25. & KR. 266. 

Section 21 confines the capias in withernam to cases founded 
upon a distress or a tortious taking. There is no positive rule, 
limiting the use of this process. It would be impolitic to extend 
it to cases in which the plaintiff uever had the possession of the 
goods, or in which the defendant acquired the possession of them 
Without wroug. In such cases it would be sufficient to allow 
the plaintiff to proceed upon his writ, as in the action of detinue. 
If the plaintiff deems it important to proceed as in replevin, it 
will be incumbent on him to show the goods to the officer, in 
order that he may comply with the exigency of the writ. 

Section 22 allows the defendant at the return of the writ, to 
appear and plead that he did not take the goods to be replevied, 
and give bond, &e. 

By section 23, in cases where the sheriff shall make return 
that the goods or chattels mentioned in the writ have been 
eloigned, but that he has summoned the defendant according 
to the command of the writ, the plaintiff may declare against 
the defendant, and thence proceed to judgment and execution, 
as he might do in an action of de¢inue. 
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By section 24, if the sheriff returns to the capias in wither- 
nam, that the defendant hath not any cattle, goods or chattels to 
the value of the goods or chattels mentioned in the writ of 
replevin, which can be taken in withernam and delivered to the 
plaintiff, the court shall award a writ, or successive writs of 
capias, if necessary, according to the form given, commanding 
the sheriff to take the body of the defendant, to answer the plain- 
tiff of a plea wherefore he detains the goods or chattels, &c. 

By section 25, if the defendant be taken upon any such writ 
of capias, he shall remain in custody until he shall have entered 
into a bond with the condition before provided in the case of a 
defendant in a writ of replevin, in the like sum and with like 
surety, or be otherwise discharged in due form of law. 

These sections are confined, of course, to cases founded upon 
a distress or tortious taking. ‘To that extent, this process is 
allowed by the common law. 

Section 26 provides, that a capias in withernam against the 
person of the defendant, may be issued at the same time with 
the writ of capias in withernam against his goods and chattels; 
but the same shall not be executed if the sheriff can find any 
goods or chattels of the defendant of the value of those to be 
replevied, which can be taken in widhernam and delivered to 
the plaintiff according to the command of the writ. 

This section is drawn in analogy to the rule which allows a 
ca. sa. to be issued with a fi. fa. 

The 27th section provides that if the sheriff shall make return 
to the writ of capéas against the defendant, that he is not found 
within his bailiwick, the plaintiff, if the defendant has been sum- 
moned upon any previous process, may declare against him 
thereon, and otherwise proceed as he might do ou action of 
detinue. 

Section 28 provides that it shall be lawful for the plaintitI to sue 
out alias and pluries writs of replevin, and afterwards adias and 
pluries writs of capias in withernam, for the goods mentioned 
in the original writ: and the recognizance given by him upon 
the writ of replevin first issued, shail extend to and embrace the 
cattle, goods or chattels which may be taken and delivered to 
the plaintiff by virtue of any of these writs. 

By sect. 29, the writ of replevin shall not be granted to replevy 
goods levied, seized or taken in execution by any officer acting 
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under the authority of this state or of the United States. And 
by section 30, the court, besides quashing such writ, may order 
an attachment against the prothonotary, in certain cases, 

The 31st section provides, that no writ of replevin shall be 
executed upon any goods or chattels which, by law, could not 
be taken and sold upon an execution against the defendant, if 
he shall claim the property of such 2oods, and shall make oath 
or allirmation before the sheriff, that they came to his possession 
lawfully and without force or fraud, aud not by distress for any 
cause, and shall enter special bail in twice the value of the goods 
and chattels specified, with like conditions as would be required 
in an action brought to recover their value in damages, 

This section is new. It is in furtherance of the policy of the 
acts of assembly passed for thie relief of poor persons. 
ege in his declaration, his 


By section 32, the plaintiff shall all 
cause of action, according to the plea of the writ issued as afore- 
said; and if the goods or chattels mentioned in such writ shall 
not have been replevied and delivered to him, he shall also allege 
that the defendant continues to detain such property. 

The chief object of this section is to make the pleadings in 


1 


the action conform to the allegations in the writ. If the action 


be not founded on a taking of the goods by the defendant, there 


is no good reason why the ordinary form of the declaration 
should not be varied so as to accord with the truth of the ease. 

Section 33 provides, that if the cause of action and complaint 
be the unlawful detention of the goods or chattels aforesaid, aud 
not the unlawful taking thereof, the defendant may plead the 
like pleas, as he might plead in the action of definue, and with 
like effeet. 

If the wrong alleged in the writ be merely the unlawful de- 
tention of the goods, it is a ease for the action of delinue, and 
the pleadings in that action are well adapted to the case. 

Section 34, relating to avowry and cognizance, is taken from 
act of 21st March, 1772, section 10, 

The 35th section extends the provision of that act to the case 
of distress. 

The 36th provides, that if the defendant, in any such action 
founded upon a distress, shall have acted asa bailiff, or by the 
command of another person, the court shall, upon motion and 
reasonable cause shown, admit the landlord or the owner of the 
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lands upon which such goods or chattels were taken, to be made 
a co-defendant, and to defend in like manner as he might if he 
had been made a defendaut in the writ. 

This section isnew. Where the defendant on the action acted 
as bailiff, or at the command of another, it seems proper that his 
principal should be allowed to become a party upon the re- 
cord, and take defence as such. In fact he is usually the real 
defendant; and in practice it would be more convenient to treat 
him as such. 

The sections from 37 to 40, which follow, are derived sub- 
stantially from the statute of 17 Charles IL., section 2. (4 Yeates 
264; 1 Ash 58; 108. & R. 92.) 

«“ Section 37. In cases of distress for arrearages of rent, if the 
plaintiff in such action shall be nonsuit before issue joined, it 
shall be lawful for the court, upon a suggestion made by the 
defendant in the nature of an avowry or cognizance for such 
rent, to award a writ of inquiry to ascertain the sum in arrear 
at the time of the distress taken, and the value of the goods or 
chattels distrained; and upon the return of the inquisition, the 
defendant shall have judgment against the plaintiff, to have re- 
turn of the goods replevied and to recover the arrearages of rent 
so found, together with full costs of suit: and thereupon the de- 
fendant may have execution by a writ of fieri facias, as in the 
case of a judgment to recover a debt, or otherwise, as the law 
shall allow or require. 

“Section 38. If the plaintiff shall in such case be nonsuit after 
an avowry or cognizance made and issue joined, or if the ver- 
dict shall be given against the plaintiff, the jury shall, on the 
application of the defendant, inquire concerning the sum in 
arrear and the value of the goods and chattels distrained as 
aforesaid: and thereupon the defendant shall have judgment 
and execution therefor, together with full costs of suit as afore- 
said. 

«Section 39. If a judgment in such case shall be given against 
the plaintiff upon a demurrer, the court shall, upon the applica- 
tion of the defendant, award a writ in the manner aforesaid, to 
inquire of the value of the goods and chattels distrained, and, 
upon the return thereof, give judgment as aforesaid, together 
with full costs of suit: and thereupon the defendant may have 
execution as aforesaid. 
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“Section 40. In every such case, if the value of such goods 
and chattels shall be found to be less than the sum or value of 
the arrears distrained for, it shall be lawful for the defendant, 
his executors or administrators, from time to time to distrain 
again for the residue of the rent in arrear for which such distress 
was taken as aforesaid.”’ 

The 41st section extends the provision of those just given, to 
the case of a distress damage feasant, so far as they are appli- 
cable to the case. 

By section 42, “every person who shall avow, justify, or make 
cognizance in an action of replevin of the taking of any goods 
or chattels for a rent, service, or as damage feasant, or for duty, 
if the issue thereon shall be found for him, or if the plaintiff in 
such action be otherwise barred, shall recover the damages 
which he may have susiained, with costs, as the plaintiff should 
have done if he had recovered in such action.”? 

Section 43 allows the jury in cases where the right of property 
is the question in coutroversy, to assess the value of the property 
of the goods remaining in the possession of the party, against 
whom the judgment is rendered, The section is new in form 
only. 

The 44th, 45th arid 46th sections, relate to the execution of 
the judgment, pro returno hubendo. 

We have thus laid before our readers this important bill, upon 
which every one will form an opinion for himself. As perti- 
nent to the subject, we may add, that in the second volume of 
Whieaton’s Selwyn, there is an elaborate and learned note to the 
title, « Replevin,’’ by one of the editors, Thomas I. Wharton esq. 
of the Philadelphia bar, likewise one of the commissioners from 
whose report we have been citing, giving a history of the action 
of replevin, and traciug the changes which it has under- 
gone, besides discussing mauy points of practical and specula- 
tive interest. 
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IN THE COURT OF QUARTER SESSIONS FOR THE 
CITY AND COUNTY OF PHILADELPHIA. 


[May 24, 1845. 
COMMONWEALTH U. FARLEY. 

1, Under the 15th section of the act of 15th Muareh, 1828, the guardians of the 
poor have authority to bind out a child who has reecived public assistance from 
the outdoor officer of the guardians, but who has not received such support in 
the almshouse or children’s as) 

2. After an acquiescence by the p its for several years in the binding of a child, 

violation of the law, to induce the court to 


there must appear to be a pe pal 


j 
annul the indentures. 
3. Neither parent, guardian, nor master, have the right to exercise any arbitrary 
control over an iniant, as to lis religious principles. 
4. If a master while his apprentice is of a tender age, sends him to the church 
' 


himself and family attend, “he discharges his duty towards his apprentice,” 


Within the meaning of the act of 29th September, 1770. 


The following opinion was delivered by 

Parsons J. This case is presented before the court in two dif- 
ferent forms. The first is by a habeas corpus, commanding 
the defendant to bring before us the body of Jane Dougherty, 
a minor, who it is alleged he unjustly restrains of her liberty. 
In his return to this writ, the defendant answers that he holds 
her by virtue of an indenture of apprenticeship, from the guar- 
dians for the relief of the poor in the city and county of Phila- 
delphia, dated the 6th of January, 1840, by which the said Jane 
is bound to him as an indented apprentice to learn the art and 
mystery of housewilery, till she shall arrive at the age of 
eighteen years. To this answer it is replied, that the guardians 
of the poor had no legal right to bind the said Jane by such 
indenture, and on the grounds alleged by the counsel for the 
commonwealth, we are asked to declare the binding void. 

The second form in which we are required to consider the 
case, is on a complaint made by Ann Jane Dougherty, the 
mother of the minor before an alderman, complaining that said 
Farley has cruelly misused and beaten said minor, and also 
prevented said apprentice from attending worship at church, 


and performing those religious observances and duties pre- 
scribed by the Christian denomination of which the mother is 
a member, and to which she thinks her child should belong; 
and on that ground we are asked to vacate the indentures of 
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apprenticeship, even if the court should be of the opinion that 
the binding by the guardians of the poor was legal and 
valid. 

We will first consider the validity of this indenture, on the 
facts presented before us, 

It appears that the father of Jane Dougherty is in full life, 
and within the last year has visited his daughter at the house 
of her master. That about six years ago, he abandoned his 
wife, Ann Jane Dougherty, and left her with four children. In 
the winter of 1840, the mother was found with three or four 
children (among which was Jane the mivor, now said to be 
restrained of her liberty), occupying one room in a house in the 
district of Southwark, in a very destitute and distressed situ- 
atiou. The mother obtained the support of herself and little 
ones by the sale of oysters to various families, and by asking 
charity from the citizens of the district. If the evidence given 
on the hearing is true, she was addicted to intoxication, and 
ofien in a situation unfit for making provision for herself or 
family. In this condition, she applied to the officer of the 
guardians of the poor granting out-door relief, and obtained 
it from him; he gave her wood during the inclement season, 
and supplies for herself and family. When she first became 
acquainted with the defendant, it was by frequently coming to 
his house with her children, begging for the necessaries of life, 
and after kindly giving her aid, he inquired the reason why 
she did not put out her children; when she expressed a will- 
ingness to do so, if any one would take them. He proposed 
to take Jane while the mother was then at his house asking for 
alms. The next day she returned with the little girl (then be- 
tween eight and nine years of age), and left her with the de- 
fendaut, who alter keeping the child for some time and being 
satisfied with her conduct, proposed to the mother that the 
child should be bound, to which the mother assented; and as 
the father was in full life, she proposed to go to the guardians 
of the poor and have the indenture executed. Various days 
were fixed for this purpose; but the mother was generally 
in a situation which rendered her unfit for the effort. After 
calling on a day fixed for having the instrument completed, the 
defendant found her too much intoxicated to go with him. Mr. 
Farley then informed Mr. Murray, the officer who had charge 
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of this disirict under the guardians, and desired him to take the 
child and have her provided for in the almshouse; but Mr. 
Murray still requested Farley to keep her, and to induce him 
to do so, gave an order that the child should be entered at the 
almshouse; and the defendant took the child there, when the 
guardians were assembled, with the order: atter stating to 
them her situation, they proposed to bind the little girl to him, 
and did do it on the day mentioned in the indenture. The 
mother knew of this shortly after the paper was executed, 
which was five yev'rs ago, aud never until now has asked to 
have ibe indeniure disannulled. She is at this time in a situa- 
tion to take charge of her children, aud desires to have this 
minor resiored to her care and custody. It seems to be ad- 
mitied that the blessed effecis of the temperance society have 
been fully enjoyed by her, and that she is freed from the galling 
chains of iufemperance, which in former days had bound her, 
and rendered both mother and children miserable. This cir- 
cumstance has had its full influence upon the mind of the court, 
in causiug a minute examination of the case, to see wheiher 
this contract was sanctioned by the Jaw at the time it was en- 
tered inio; and whether the guardians were clothed with such 
authoritv by the act of assembly, as would jusiify them in 
executing this agreement. 

The authority which they have assumed, is based upon the 
15th section of the act of the 5th March, 1828, which has a 
special reference to the laws for the relief of the poor in Phila- 
delphia, which provides that the board of the guardians of the 
poor or a majority of them, are auihorized to put out as ap- 
preniices to some trade or calling, all poor children who may 
become chargeable ; that is, children of such poor persons as are 
dead, without leaving any properiy or kindred bound by law 
to maintain them; or who, if living, have deserted them; and 
then fixes the period for which they shall be bound. The same 
seciion fariber provides, that the guardians are authorized to 
bind out all echildrea that have or may receive public sapport, 
either in the alinshouse or children’s asylum, although their 
parenis may demand their discharge from said insiitutions ; 
unless the expenses in their support be refunded. 

I think it is clear that the facts disclosed before us show that 
this child had received public support. She had been relieved 
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from distress and great suffering, by the contributions rendered 
by Mr. Murray to the mother while she had charge of the 
child. The father had deserted his entire fumily, and the 
mother by her conduct had caused a moral desertion, perhaps 
more distressing than that of the father. It is clearly proved 
by the witnesses who visited the room which she occupied 
with her children, that it presented noihing bat the abode of 
those who were suflering under the severest pangs of poverty, 
and greater misery than one wishes to describe. The mother 
was clumorous to the officer having charge of the poor in the 
district, for relief; he was sparing in his supplies in consequence 
of her dissoluie habiis; and the children objects of great human 
misery. Under such circumstances, this child was taken to the 
house of the defendant; and on the day when she was taken to 
the almshouse and her name duly registered there, the mother 
was in that revoliing state of inioxieation, which rendered her 
incapable of going with her cbild to express her approbation to 
the binding. In my opinion, the case of this minor was then 
such as is contemplaied by the act to which I have referred, 
and that the guardians were fully justified under the authority 
given them by that law. There was emphatically a deseriion 
by the parents; the child had received public suppor/, not in 
the almshouse to be sure, but from funds raised by a tax upon 
the citizens, for the benevolent purpose of relieviog the suffer- 
ings of the poor. With this state of facts before us, 1 do not 
think the court would be justified ia declaring the indeniures 
void, and saying that the law did not sanction this binding. 
Such a cousivuction of this act of assembly would be too narrow, 
and produce consequences to children of poor parenis, that 
might be disivessing. The great design of this act was to 
afford relief and benefit to the poor, and to save as much as 
possible infuuts from the suffering, both of feeling and bodily 
distress, consequent upon a long and continued confinement in 
the almshouse, by enabling the guardians to find comfortable 
situations for them in private families, who would be willing to 
provide them with support, and also attend to their mora! culture 
in a way that could not be expected ina public almshouse. Nor 
do I think, on the strictest construction of this section of ihe law, 
the guardians have transcended the authority conferred upon 
them. 
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In doubtful cases, there is another consideration which should 
always have great weight with the court in the examination 
of contracts of this description. A long acquiescence of parents 
to the binding, may in some cases be construed into an assent. 
It is to be borne in mind, that the father has visited his child at 
the residence of the master. The mother has seen her daugh- 
ter quite as ofien as is reasonable, and the child many times has 
gone to see the mother. More than five years have rolled by 
siuce the indenture was executed, aud this is the first applica- 
tion made to the court for relief. The master has fed and 
clothed the child while young and when unable to earn much 
for her support; aud having attained that age which makes her 
labour of some value, we are asked to declare this contract 
void, which has surely been fully sanctioned by the ‘tacit con- 
sent of both mother and father, It should be a clear case of 
the most palpable violation of the law, which would induce 
the court to pronounce such a decision. The facts disclosed 
before us do not in my opinion present any such case, and we 
refuse to declare the indenture void, 

But the other ground on which we are asked to restore this 
child to the parent, is of greater interest to the public, and the 
question arising more dillicult of solution. 

It has noé been seriously contended by the learned counsel 
for the parent, that there is any proof of such cruel treatment 
by the master to his apprentice, as would justify the court in 
relieving the infant from the obligation of this indenture. The 
only pretended act of cruelty manifested by the defendant 
towards this child, is that of ouce or twice chastising ber. Once 
he whipped her with considerable severity, but for aa offence 
which in our opinion demauded corporal punishment, if on any 
occasion it is to be applied to achild. If parent or guardian 
ever ought to use the rod, such was the proper time for ifs ap- 
plication, and there is nothing in the evidence which shows that 
it was used with undue severity; hence we are convineed that 
this charge is not sustained. But the ground on which the 
counsel has mainly rested the case is, that the master has given 
to the child religious instruction different from the views of the 
mother; and sends the apprentice to a Sunday school and 
church, where a system of religious doctrines are taught in 
accordance with the views and belief of the master, and in 
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opposition to the religious sentiments of the mother, and not 
according to the faith in which she desires the child instructed. 

This is a delicate question for our determination, and one from 
which the court would gladly be relieved in the expression of 
any opinion; but we caunot escape from the responsibility of 
deciding the law as we believe it is found in our books, fixed 
by the experience of society for ages. Fortunately for myself 
the parties are altached to denominations of which Iam nota 
member; heuce the mind is relieved from even the apprehension 
of any bias created by religious sentiments. 

The right of the court of quarter sessions to interfere in cases 
of this description is given by the act of assembly, and is only 
for the projection of ihe infant or apprentice. If during the 
continuance of the indenture the masier misuse or evilly treat, 
or shall not discharge his duty towards the apprentice, then 
the court may relieve the apprentice from the obligations of the 
indenture. In my opinion the only question which remains for 
our decision is, Whether a master discharges his duty towards 
an apprentice by instructing him in morals, and causing him to 
be educated in that religious faith which he himself believes to 
embrace principles taught in the Bible. 

It is said while the master stands in doco parentis, his autho- 
rity may be so exercised, and that he has as full authority over 
all apprentices and others living with him, who are subject to 
his control, as that of a parent or guardian. Reeves dom. Re- 
lations 374. A master has a right to give moderate corporal 
correction to his servant, for disobedience to his lawful com- 
mands, negligence in his business, or for insolent behaviour. 
(See same authority). But as to what extent he shall exercise 
a control over the moral training of the infant, by giving a 
direction to his religious opinions, the authorities are not very 
explicit. The common law imposes no special obligation as to 
the duty of parents relative to the education of their children; 
it seems to be left to the promptings of natural affection. 1 
Blink. 450; Reeves dom. R. 286. Yet in England, a court of 
chancery has a general supervision over. the care and custody 
of infants where they have property, and the subject is litigated 
before that court, and will make provisions for their education 
according to the rank and expectations in life of the infant; for 
the obvious reason that the law should place somewhere the care 

34* 
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of individuals who cannot take care of themselves, particularly 
in cases where it is clear that some care should be thrown 
around them. This doctrine, so often advanced by a court of 
chancery, proceeds upon the ground that the king, as parens 
partriz, has the care of those who are unable to take proper 
care of themselves, and thatthe same authority is vested in that 
court. 3 Eng. Chan. Reps. 10; 10 Vesey 56. And it was said 
by lord Eldon in one of the above cases, that in reference to 
religion, “this court had interfered to prevent parents from 
preaching irreligious doctrines in the preseuce of their families.” 
Hence in the case of Shelley v. Westbrooke, 1 Jac. 226, a 
father’s authority over his children was controlled, on the 
ground of his professing or acting on irreligious principles. In 
the case of Wellesley v. the Duke of Beaufort, 3d Eng. C. Reps. 
1, it was held that the court had jurisdiction to control the legal 
rights of a father over his children on the ground of his immoral 
conduct, and in that case refused to sutfer the father to have the 
custody of his children in consequence of his dissolute course of 
life. 

How far this court would invoke these principles in deciding 
upon the rights of master and apprentice, Iam not now called 
upon to determine; but I think we should go very far to pro- 
tect the moral and religious culture of the child against an 
improper interference either by the master or the parent. 

The statute in England regulating the binding out of poor 
children, requires that the master shall give to the apprentice a 
proper education. Our act of the 29th of September, 1770, has 
no such provision in relation to education; but the guardians 
caused a covenant to be inserted in this indenture, requiring the 
master to give the child certain terms of schooling; and this I 
believe is usually done in most instances when they bind those 
committed to their charge. Yet still the English statute and our 
own are both silent as to what shall be the course of religious 
instruction, and the contract of binding is silent upon that sub- 
ject. Hence the question seems surrounded with embarrass- 
ments. How far a court would be justified in laying down any 
definite rule upon the subject, seems doubtful. 

Still, however, I have no hesitation in thus far expressing an 
opinion, that in this enlightened state of society upon all theo- 
logical subjects, and particularly in this country, where under 
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the constitution of the Union, congress has not the power to pass 
a law respecting the establishment of religion, or prohibiling 
the free exercise thereof; a court in giving a rational construc- 
tion to the leading principles of the common law, as adopted 
both by courts of equity and law, would say that neither parent, 
guardian, or master has the right of exereising any arbilrary 
control over an infant as to his religious principles, or by force 
to compel an infant to adopt a belief or form of worship con- 
trary to the dictates of his own soletnn convictions, after such 
infant had attained an age which rendered him capable of ex- 
ercising a sound judgment, and obeying the dictates of an 
enlightened and intelligent conscience. But the most difficult 
point of all is to decide, when after an infant has been bound as 
an apprentice, and the master is placed in doco parentis, how 
the youthful mind shall be trained and who shall exercise the 
kind care of guiding and directing it in such a channel as will 
be best calculated to promote the future happines of the infant. 

In deciding this cause, I am not disposed to advance any 
leading doctrines on this perplexing point, beyond what is 
necessary clearly to show the ‘ground on which the judgment of 
the court is based. It must be borne in mind, that the authority 
of the court of quarter sessions for dissolving the indentures of 
apprenticeship, is given to this tvibuual by the aet of the 29th of 
September, 1770. How far our authority would be extended 
when exercising equity jurisdiction, it is not now important to 
determine, for we are exercising on this oceasion different fune- 
tions. Aud under that act of assembly we ave of the opinion, 
that if a master while bis apprentice is of a tender age, sends 
him to that chureli where he and his family worship, aad puts 
him under the Sabbaih school instruction of the same denomi- 
nation of Christians, no matter what may be their creed or form 
of worship (if it be that of the living and eternal God), we think 
he does “discharge his duty towards his apprentice,” within 
the meaning and intent of that act of assembly. 

When however, the apprentice has arrived at an age for the 
suitable exercise of a sound discretion, and guided by an en- 
lightened conscience, from purity of heart dictated by high 
religious obligations impressed upon his mind from a faithful 
perusal of the sacred scriptures; he desires to worship with a 
congregation entertaining religious sentiments different from 
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those of his master, or in accordance with the faith of his 
parents; in such a case the master would be bound to Jet the 
apprentice follow the dictates of his own conscience; and if he 
attempted to exercise an arbitrary control over the apprentice, 
and restrain him from following in what he deemed the path of 
moral or religious duty to his Creator; I would then hold the 
master was nod “discharging his duty to such apprentice,” 
within the true intent or meaning of the act of assembly; and 
especially if the apprentice made tue complaint to the court 
under the provisions of that law. 

I am not prepared to say we would on ihet ground alone 
immediately dissolve the relation of master and apprentice, but 
am inclived to think we should first admonish him of his duty; 
and if afier such admonition the master should in an arbitrary 
or unjust way aliempt to covirol the apprettice in the perform- 
ance of his religious duties, I would bold such conduct to be 
ground for the discharge of the apprentice from ihe indenture, 
In my opinion such an authority should never be exercised by 
the court on slight ground or for trivial causes, but only where 
there was a muuifest intolerant disposition exhibited by the 
masier, and ihe religious peace as weil as the quiet exerrise of 
a sacred duty on the part of the apprentice to his God, seemed 
to demand it. 

How far the court will go in a case where the parevt makes 
a complaint while the child is young, as in the present, is a 
question of still greater difficuliy, and in my opinion-each case 
as it is presented before us must be determined according to its 
own peculiar circumstances; 1egard beiug had to the charucier 
and couduct of ihe mesier, as well as respect to the feelings of 
an unfortunate parent. It is difficult to state principles that 
would be jusi, when applied to the numerous cases which may 
arise in the community. And how far the exercise of parental 
authority is relinquished by the contract of indeniure, when 
made with the approbation of the parent, and when executed 
by the guardians of the poor under the authority of the law, are 
questions of very grave consideration, aud are worthy of much 
reflection when presenied for adjudication. I shall decide this 
cause on the special facts before me. 

In this instance the mother makes the complaint, but in my 
opinion without any very just cause. The child is but fourteen 
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years of age; she has been examined before me in court, but 
does not seem to be remarkably intelligent for one of her years, 
although she seems in some degree to appreciate her duty both 
to parent and master, She appears to be well contented in her 
present situation, and says she prefers to attend the Sunday 
school where her master worships, to that of the congregation 
where her mother belongs. When asked why? with great sim- 
plicity of manner she replied, “that she learns more where she 
now attends.”? The master has declared before the court, that if 
the child prefers it, she may go to the other chureh, but until that 
disposition is manifested by the child, he prefers she should 
worship at the church where himself aud family attend, 

There is no evidence that the master believes or promulgates 
tenets which are not in strict accordance with those supposed 
to be taught in the Bible. Tle is attached to the Protestant 
Episcopal church, and worships wiih that denomination. I 
believe no one would question the moral or religious tendency 
of the instructions which are inculcated in that church, or be 
so uncharitable as to say that such teaching could be injurious 
to the mind of the apprentice. I therefore do not think this is 
a case where the court ought to interfere in the religious training 
of the child, or that there is any substantial ground for us to 
censure or admonish the master, much less to warrant us in 
discharging the minor from the obligations created by the 
indenture. 

It is not unworihy of remark, that the father is ia full life, and 
makes no objection to the binding or the course of religious 
instruction pursued by the master. His religious views have 
not been disclosed betore the court. They maV be dilferent 
from those of the mother, and perhaps in accordance with the 
course of iustraction now pursued towards the child; hence the 
impropriety of any interference by the court. 

For the reasons above stated, the child is remanded to the care 
of the defendant, and the complaint made by the mother before 
the aldermen is dismissed. , 
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IN THe DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
(June $, 1845. 
JEANES ET AL. UV. DAVIS ET AL. 


1. Damages claimed for an injury to the person of a wife during the coverture are 
hers, and the recovery of a judgment in the joint names of husband and wife 
does not reduce them to the possession of the husband, and therefore they cannot 
be attached for his debt. 


This was an attachment sur judgment, to which the gar- 
nishees appeared and pleaded nu//a bona. 

Davis, the defendunt ia the judgment. and his wife, com- 
menced an aviion in this court to September term, 1841, against 
the garnishees in this attuchmeut, to recover dumages for a per- 
sonal injury to the wife, in which action on the 1st of December, 
1841, there was a verdict in favour of Davis and wife for $1500, 
upon which verdict judgment was entered on the 20th of De- 
cember, 1841. The writ of attachment in this case was taken 
out on ihe 22d, and served on the 25d and 27th of December, 
1841. <A writ of error was afierwards sued, which afier pend- 
ing some years was non-prossed, and satisfaction was entered 
on the 24th of January, 1844. Upon this case the plaintiffs 
were nonsuited on the trial, under the 7th section of the act of 
11th March, 1856. (Purd. 252.) 

Earle, for pluintitls. C. Gilpin, for defendants. 


The opinion of the court was delivered June 9th, 1845, by 

Suarswoop J. It is perfectly well settled, that the chose in 
action of the wife not reduced to possession, cannot be attached 
for the debt of the husband. Dennison v. Nigh, 2 Watts 90; 
Robinson v. Woelpper, 1 Whart. 179. It is settled also, that to 
constitute a reduction into possession, there must be some posi- 
tive act by the husband showing his disagreement to her right. 
Wintercast et al. v. Smith, 4 Rawle 180. Considering the 
unprotected condition in which a wife’s property is in general 
placed by our law, consiructive possession by the husband is 
not to be favoured; and therefore where money, to a share of 
which the wife was entitled, was received by the husband as 
executor, without evidence of any act on his part denoting an 
intention to separate any part of the money received by him as 
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executor and apply it to the satisfaction of his wife’s claim, it 
was held not to be a reduction into possession, Smith vw, 
Scudder, 11 S. & R. 525. And even the presumption arising 
from the actual receipt of the money by the husband, of his 
disagreement to her right and his intention to assume the abso- 
lute ownership himself, is not conclusive, but may be rebutted 
by evidence of a contrary purpose. Hinds’ estate, 5 Whart. 
138. It is an undoubted rule, therefore, that his possession 
even in fact may be qualified by his intention. The sum of the 
matter is, that the ownership follows the husband’s will; for the 
Jaw will not cast it upon him agaiust his consent. Timbers v. 
Katz, 6 W. & S. 298. 

The original cause of action in the suit by Davis and wife 
was exclusively hers. For damages arising from any injury to 
the person of the wife committed during the coverture, the action 
must be brought in the names of both. The reason is, because 
she can in no case sue alone. In such an action no injury 
peculiar to the husband, as for expenses incurred by him in her 
cure, or for the loss of her society, can be joined. For these he 
must sue separately in his own name. Amey v. Long, 1 Camp. 
14; 9 East 471; Baggot uv. Frier et al., 11 East 301; Newton »w. 
Hatter, 2 Ld. Raym. 1208; Norxton v. Byles, 1 Sid. 387; Cole- 
man wv. Harcourt, 1 Lev. 140; Dix v. Brookes, Str. 61; Smith 
v. Nixon, ib. 97; Gardner v. Spardant, Cro. Jac. 538; Barnes 
v. Hurd, 11 Mass. 59; Beach v. Ranney, 2 Hill 309; Donaldson 
v. Maginnes, 4 Yeates 127. Hence upon the death of the hus- 
band she alone may bring the action, or if it has been already 
brought she may carry it on to judgment and execution. Rep. 
temp. Hardw. 398; Palm. 313; Com. Dig. Baron and Feme; 
2A. Upon her death, however, the action for her mere per- 
sonal suffering dies with her, and her husband who survives 
cannot sue or proceed with it. Freem. 225; Yelv. 89. 

These authorities clearly establish, that the damages claimed 
for an injury to her person during the coverture, are hers. Does 
the recovery of the judgment in the joint names of the husband 
and wife reduce them absolutely to his possession? 

In view of the principles, which have been referred to, this 
recovery of judgment is certainly not a positive unequivocal act, 
indicative of an intention on his part to disagree to his wife’s 
right, and to appropriate the amount claimed, absolutely to his 
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own use. Indeed, if the proceeding were entirely by the wife, 
and with the husband’s assent had been intended for her sepa- 
rate use, there was no alternative but to join the husband. If 
the case had been that of au action on a contract or for the 
services of the wife during the coverture, where, as she is the 
meritorious cause, the action may be in the name of the hus- 



























band alone or in their joint names, if the husband obtains a 
judgement or decree in his own name alone, the property vests 
in him by the recovery. If however, the suit was in their joint 
names aud he dies before he has actually reduced the property 
to possession, the wife as survivor will take the benefit of the 
recovery. Hilliard ve Hambridge, Alleyn 36; Garforth v Brad- 
ley, 2 Ves. 675; M’Dowl wv. Charle, 6 Johns. Ch. Rep. 132; 
Siewart’s Appeal, 3 Watts & Serg. 476. “The judgment in 
the aciion in their joint names,’ says chancellor Kent, “ does 
not aller the property or show it to be his intention that. it 
should be altered.”” 2 Kent’s Com. 142, 

The argument of the counsel for the plaintiff was mainly 
founded on the analogy of this case to that of the chattels real 
of the wife. Itis certainly true that by the judgment recovered, 
the rights of the parties are somewhat varied. In the case of 
the choses in action of the wife, if the husband has not reduced 
them to possession during her life, he can only yecover them 
afier her death, by administering to her estate, and suing in that ’ 
capacity. The judgment in their joint names, however, like 
the term of years or chattel real, survives upon her death, so 
that he can proceed by sere facias or execution in his own 
name, without taking out letters of administration, as the cases 
cited at the bar fully establish. 

Pursuing this course of argument, it is then urged that the 
wife’s term of years may be taken in execution and sold for 
the debt of the husband. The authority referred to for this, is 
Co. Lit. 351, a, atid his reference in the margin is to a case in 
26 aud 27 Elizabeth, of Amner v. Loddington, which is to be 
found stated and referred to in many other books; 2 Danv. 522; 
1 And. 60; 2 Leon 92; Godb. 26; 8 Co. 96, b; Jenk 264; Go- 
dolp. 354. Although it appears that there was in that case a 
sale of the wife’s term for the debt of the husband, yet the 
point was not made nor does any one of the resolutions ex- 
pressly affirm the validity of the sale on that ground: nor was 
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it at all necessary to the judgment which was given, that such a 
point should be decided: for the wife’s term was subject to an 
executory devise over upon her death, and the main question 
was, whether upon the devise of a term of years to one for life, 
remainder over, such limitation over was good. The decision 
was that it was a good limitation—that the sale by the sheriff 
passed nothing beyond the life of the wife, and judgment was 
given for the plaintiff in the action, which was ejectment by 
the person claiming under the executory devise against the 
sheriff’s vendee. 

But admitting the law to be as contended for in regard to 
the chattels real of the wife, this case is materially different. In 
regard to personal chattels in the possession, actual or con- 
structive of the wife at the time of the marriage, or at any 
period during the coverture, they vest absolutely in the hus- 
band—are liable to execution for his debts—may be bequeathed 
by his testament, and pass to his personal representatives. An 
action therefore cannot be maintained by the husband and 
wife in their joint names, for an injury to her personal chattels 
in her actual or constructive possession, or to recover pos- 
session where they have been taken during coverture. He 
must sue alone. Seibert v. M’Henry, 6 Watts 301. In regard 
to her chattels real, however, they do not become his abso- 
lutely by the marriage. It is true, he may- sell, assign, mort- 
gage or otherwise dispose of them as he pleases by any act in 
his lifetime. But if he makes no such disposition, he cannot 
devise them by will, and the wife after his death will take the 
same in her own right. A mere charge or incumbrance, as for 
example a rent granted by him out of the term, without altering 
the estate, becomes void at his death. If he survives, he takes 
the term absolutely, by survivorship; for it is said he was in 
possession of the chattel real during the coverture, by a kind of 
joint tenancy with the wife. Co. Lit. 351, b; Butler’s note 304; 
1 Roll. Abr. 345, pl. 40; 2 Kent Com, 134. 

The reason then that the term of the wife may be sold for the 
debt of the husband, if such be now the law, may be that he 
has all the possession of which the property is susceptible. He 
can do nothing tarther to evince his intention, except to dispose 
of the term, which it may not be for his interest to do. If 
however, the term for years be not in possession, it is 
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held, that a recovery of it in ejectment by the husband in his 
own name, vests the property in him absolutely: otherwise if he 
joins the name of his wile in the action. Co, Lit. 46, b. 

In the case before us however, the recovery of the judgment 
was not all the reduction to possession of which it was capable. 
There were other acts necessary to enable him to arrive at the 
beneficial enjoyment of the sum recovered. It may perhaps be 
properly said to be no longer a chose in action: it has passed 
into a judgment and is now a debt of record. The husband 
might have sued out an execution or a secire fucias upon this 
judgment in his own name alone, even during the life of the 
wife. Howell v. Maine, 3 Lev. 403. That would have been an 
unequivocal act, sufficient without the receipt of the money, to 
have vested it in him absolutely; or upon an execution in the 
names of both, he alone might have received the money. The 
judgment as a debt of record is much of the same nature as a 
recognizance; and it has been expressly held that a recogni- 
zance to the husband and wife in the orphans’ court upon a sale 
of the wife’s interest in land upon proceedings in partition, 
stands upon the same footing as any other chose in action or 
debt of the wife. Lodge v. Hamilton, 2 8. & R. 493. 

On the whole, therefore, we are of opinion that this judg- 
ment could not be attached for the debt of the husband, and 
that the nonsuit was rightly entered. 

The rule to set it aside is therefore discharged. 


(June, 1845. 
NEAL & BARRETT U. WILLIAM PERRY. 


1. Pending a levy on real estate, by virtue of a fi. fa., a warrant of arrest under the 
2d section of act of 12th July, 1842, cannot issue against the defendant. 

2. The remedy by warrant and commitment provided by the act of 12th July, 1842, 
is a remedy purely civil, to enforce a debt or demand. 


In this case, a warrant of arrest under the 2d section of the 
act of 12th July, 1842 (Pamphlet Laws, p. 339), had been 
issued by judge Sharswood, on the 11th of June, 1845, return- 
able same day at 5 o’clock, P. M., at his chambers. 

The 2d section of the act referred to, is as follows: “In all 
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cases where by the provisions of this act, a party to a suit cannot 
be arrested or imprisoned, it shall be lawful for the party who 
shall have commenced a suit or obtained a judgment in any 
court of record, to apply to any judge of the court in which the 
suit shall have been brought, for a warrant to arrest the party 
against whom the suit shall have been commenced, or the 
judgment shall have been obtained; whereupon the said judge 
shall require of the said party satisfactory evidence, either by 
the affidavit of the party making such application or some other 
person or persons, that there is a debt or demand due to the 
party making such application from the other party in the suit 
or judgment, in which affidavit the nature and amount of the 
indebtedness shall be set forth as near as may be. 

The affidavit of the plaintiff, according to the 3d section of 
the act, stated their cause of action to be a judgment in the dis- 
trict court, obtained in favour of the plaintiff and against the 
defendant at September term, 1842, for $8536 91, and alleged 
the grounds for the warrant as follows: First, that the defend- 
ant had property which he fraudulently concealed. Second, 
that he had rights in action, money or evidences of debt, which 
he refused to apply to the payment of said judgment. And 
third, that he had disposed of his property with intent to defraud 
his creditors. 

Mr. Perkins, for plaintiff. 

Mr. E. Spencer Miller and Mr. John Cadwalader, for de- 
feudant. 

At the return of the warrant, Mr. Miller moved for the dis- 
charge of the defendant, on the ground that an alias fi. fa. had 
been issued and levied upon the real estate of defendant, which 
was condemned by the sheriff’s jury. That this was followed 
in due course by a venditioni exponas, on which, however, pro- 
ceedings had been stayed. But he contended that the levy was 
a satisfaction until disposed of; and also, that as pending the 
levy, there could be no ca. sa., so there could be no warrant. 
He cited, Bank of Pennsylvania v. Latshaw, 9 S. & R. 9; 1 
Chitty’s Archbold 439. 

Mr. Perkins, for plaintiff. The act of 1842, is to be liberally 
construed as a remedial act; it is not confined to the limits of 
the old cu. sa. It has been decided in New York, that this is 
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not a civil process. 15 Wend. 461, Linn v. Montgomery. If 
this were not so, plaintiff could not take out a fi. fa., if upon 
the hearing of the warrant, property was discovered. The levy 
on the defendant’s real estate was not a satisfaction. 11 Wend. 
125, Michels v. Napier; 23 Wend. 490, Gran v. Burke. 

Mr. Cadwalader, in support of the motion, The New York 
act contains a provision repugnant to ours in this, that the per- 
sons committed in custody, shall be held like other prisoners on 
criminal process. He cited Monk v. Deforest, 5 Hill 695. 

The matter was held under advisement until the 16th June, 
when the following opinion was delivered. 

Suanrswoop J. The remedy by warrant and commitment 
provided by the act of 12th July, 1842, isa remedy purely civil 
to enforce the payment of a debt or demand. The title of the 
act is indeed “ An act to abolish imprisonment for debt, and to 
punish fraudulent debtors.”? There are provisions in the 20th 
and 2lst sections for the punishment of fraudulent debtors, 
but a close examination of the act shows that the pro- 
cess of warrant and commitment was not provided in vindi- 
cation of the public justice of the country. No matter how 
clear the evidence of fraud before the judge who grants the 
warrant may be, he is directed to deny the commitment if the 
defendant shall pay the debt or demand claimed with costs, 
give security for the payment thereof, or enter into a bond to 
take the benefit of the insolvent laws. It is evident that the 
legislature intended to supply a remedy to take the place of the 
arrest, upon original or final process in the cases in which 
such arrest was thereby abolished; which new remedy was to 
have as near as might be, the same effects as the imprisonment 
of the body before had, and no more. The great change intro- 
duced by the act was this, that while theretofore the inquiry as 
to the honesty of the defendant succeeded the arrest upon his 
application to be discharged from imprisonment, such inquiry 
is now to precede the imprisonment; and the creditor cannot in 
any case deprive his debtor of his liberty, unless upon proof of 
fraud or dishonesty. Where the debt is in judgment, upon 
being arrested under the warrant, the defendant must be dis- 
charged upon giving security to pay the debt and costs, at the 
expiration of such time as he would be entitled to have by the 
entry of stay of execution ; and if that period be already expired, 
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then at the expiration of sixty days (Sect. 9.) a further grace 
accorded to the debtor; or by giving a bond conditioned that 
he will within thirty days, apply to the court of common pleas 
for the benefit of the insolvent laws of this commonwealth. 
(Sect. 10.) Where the debt or demand is not in judgment, the 
defendant is in like manner entitled to his discharge upon 
giving security to pay the debt within such time, as he would 
be entitled to have for a stay if the suit had proceeded to judg- 
ment, with the proviso that such security shall in no event 
mature until final judgment is recovered. (Sect. 9.) In this case 
likewise, the defendant must be discharged upon his giving 
bond to take the benefit of the insolvent laws. (Sect. 10.) And 
both in the case of a debt or demand in judgment, and of a debt 
or demand not in judgment, if the judge is satisfied upon the 
evidence that it is a case of fraud and commits the defendant, 
he remains in custody only until a final judgment shall have 
been rendered in his favour, in the suit prosecuted by the credi- 
tor at whose instance he shall have been committed, or until 
he shall have assigned his property and obtained his discharge, 
as provided in the subsequent sections of this act (which con- 
stitute in effect in this respect, a supplement to the insolvent 
laws of this commonwealth, extending their operation to the 
case of a person in custody under the commitment); but such 
person may at any time be discharged by any judge of the 
county, on his paying the debt or demand claimed and costs, or 
by giving the security for the payment thereof, as provided in 
the 9th section of this act, or on his executing either of the 
bonds mentioned in the 10th and 11th sections of this act. 
(Sect. 12.) 

It is evident then, that the construction which confines the 
warrant and commitment to those eases only where the ex- 
emption of the person of the debtor from arrest, is in conse- 
quence of the provisions of the lst section, is not merely a 
literal interpretation, but one strictly within the general scope 
and spirit of the act. It was not the intention of the legislature 
to give the remedy of imprisonment of the person, in any case 
in which the creditor had it not before, but on the contrary to 
abolish it in those cases in which it was then lawful, and to 
supply its place by a similar remedy, confined however to 
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cases where fraud or dishonesty on the part of the debtor, is 
made to appear. It will not be pretended, that where a de- 
fendant by reason of his freehold or entering security, is en- 
titled to a stay of execution, the plaintiff can, notwithstanding 
and pending the stay, proceed by warrant and commitment. 
Yet in that case, there is “a debt or demand due,’’ and execu- 
tion only is delayed; and upon the construction of the act here 
contended for, the process would lie. And where the defend- 
ant has already taken the benefit of the act subsequent to con- 
tracting the debt or incurring the liability which is the ground 
of the proceeding, certainly the defendant is not to be again sub- 
jected to a second arrest and inquiry. If such be the law, he 
may be harassed without end, and the act is no boon whatever 
to the honest but unfortunate debtor. Nor can a debtor, who 
has visible property ample to satisfy an execution, where the 
debt is in judgment, and points it out to the creditor, oblige a 
debtor by the use of this process to make an exposition or sub- 
mit to an inquiry into all his affairs. 

In this case, the defendant shows that the plaintiff has issued 
a fi. fa. and an alias fi. fa., and upon the last of these writs has 
levied upon real estate, and had it condemned to be sold. In 
the case of personal estate, it is clear that such a levy is satis- 
faction as long as it subsists, because the property for the pur- 
poses of the execution is thereby vested in the sheriff. But the 
better opinion perhaps is, that this effect is not produced by a levy 
on real estate and a condemnation, because the title and pos- 
session remain notwithstanding in the defendant, subject to 
the lien. Where indeed, the land is delivered to the creditor 
upon a /iherari facias, it is held to be satisfaction of the judg- 
ment during the continuance of the extent. Hunt & an. v. 
Breading, 12S. & R. 41; Gross v. The Huntingdon Bank, 1 
Penn. Rep. 425; Barnet v. Washebaugh, 16 S. & R. 410; Cole- 
man v. Mansfield, 1 Miles 56. It has been decided, however, 
in The Bank of Pennsylvania v. Latshaw, 9 S. & R. 9, that 
after a fi. fa. has been levied upon real property, which has 
been condemned, the plaintiff cannot abandon these proceedings 
and take out a ca. sa., without the leave of the court. Judge 
Gibson in delivering the opinion of the court in that case, says: 
«Where from the plaintiff’s own showing, there is at least pri- 
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ma facie evidence of the existence of property, it would be an 
abuse of the process of the court to permit him to abandon it 
and resort to the person. It is unnecessary to determine 
whether a levy, while it is undisposed of by any farther pro- 
ceeding or order of the court, is to be considered as a discharge 
of the debt; while it remains in force, as it must necessarily be, 
till it is set aside, a ca. sa. must appear on the very face of the 
proceedings to be irregular on other grounds: for while the de- 
fendant is ostensibly able to make satisfaction by his property, 
it is the business of the court to see that he be not called on to 
make satisfaction by his person. The better course here, would 
have been to call on the defendant to show cause why the levy 
should not be set aside; and if, by reason of prior liens it had 
been found altogether worthless as a means of satisfaction, the 
rule would have been made absolute: after which the ca. sa. 
would have been perfectly regular.” 

Pending this levy then, the defendant could not have been 
arrested on this judgment before the act of July 12,1842. It 
cannot, therefore, be said to be a case where by the provisions 
of that act, a party to a suit cannot be arrested or imprisoned, 
in which case alone is the plaintiff entitled to a warrant of 
arrest under the 2d section. 


“ [June 29, 1845. 
LEIB VU. CHILDS. 

1. In an action of covenant by the owner of a ground rent to recover arrearages 
thereof, against an assignee of the land, a person to whom the defendant 
conveyed the property subject to the rent, is not a competent witness for the 
plaintiff to prove that the transaction was never consummated, and that defend- 
ant is still the owner. 


This case came before the court on a rule to show cause 
why a new trial should not be granted, a verdict having been 
rendered in favour of the plaintiff. : 

The action was covenant on a ground rent deed to recover 
arrearages of the rent, and the case was tried on the 12th of 
May, 1845. 

At the trial, the plaintiff gave in evidence a deed from John 
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M. Ogden and others to Alexander Scott, dated 20th March, 
1834, for certain real estate situate in the county of Philadel- 
phia, reserving thereout a ground rent, in the usual manner. 
And an endorsed deed thereon from John M. Ogden and 
others to plaintiff, dated 30th April, 1834, conveying to him 
in fee the aforesaid ground rent. 

Plaintiff then proved that Alexander Scott, the original 
grantee, assigned all his interest in the property, subject to the 
ground rent to the defendant George K. Childs, by deed dated 
Ist July, 1840, and rested. 

On the part of the defence, it was then proved that Childs, 
after he had acquired the property, and before any rent accrued, 
conveyed all his interest in the premises to Enoch Taylor 
in fee, subject to the ground rent. The defence then closed. 

The plaintiff then offered Enoch Taylor, the assignee, as a 
Witness to prove that the transaction between him and the 
defendant was never consummated, and that defendant was 
still the owner of the premises, which was objected to; but the 
objection was overruled and the witness admitted. A verdict 
having been given in favour of the plaintiff, the defendant 
moved for a new trial, on the ground that the witness had been 
admitted. 

Eli K. Price, for plaintiff. 2. Hopkins, for defendant. 


On the 29th June, 1845, the opinion of the court was de- 
livered by 

Finptay J. The rule to show cause in this case, was 
granted on the first two reasons assigned for a new trial, viz. 
that the learned judge who tried the cause, erred in overruling 
the objections to the competency of Enoch Taylor, a witness 
for plaintiff. 

It was an action of covenant, brought to recover the ar- 
rearages of certain ground rents by Henry F. Leib, the owner 
of the ground rent, against George K. Childs, the assignee of 
Alexander Scott, the grantee in the deed in which the ground 
rent was originally reserved. The plaintiff having shown his 
title to the ground rent and rested, the defendant gave in evi- 
dence a deed dated 10th February, 1842, from defendant to 
Enoch Taylor the witness, for the same premises, under and 
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subject to the payment of the ground rent issuing out of them. 
Enoch Taylor was then called by plaintiff, and was admitted to 
prove that the transaction between him and defendant was 
never consummated, and that the title to the premises still 
remained in the defendant. 

The covenant of the grantee in the ground rent deed to pay 
the rent, is binding upon his assignee only so long as he occu- 
pies the land under the assignment. The deed from Childs to 
witness, therefore, showed that witness was and Childs was 
not, liable to the payment of the arrearages of the ground rent 
due to the plaintiff. The verdict depended entirely upon the 
fact of the execution and delivery of this deed. If this fact 
be found contrary to the testimony of Taylor, he himself is 
liable to the plaintiff for ground rents in question, and not de- 
fendant. He was consequently interested in representing the 
fact one way rather than another; 1 Starkie 109, 110,111; and 
was therefore incompetent, unless his interest was counter- 
balanced by an equi-ponderant interest the other way. 

What remedy then would defendant have against witness 
after a verdict and judgment recovered against him in this suit? 
The verdict and judgment, it is true, would not be conclusive, 
either upon defendant or witness. The defendant would not 
be precluded from showing in an action against witness, the 
execution and delivery of the deed of the 10th of February, 
1842. But to maintain an action against witness on his cove- 
nant in that deed, defendant would have to show, not merely 
that Taylor was in arrear to the ground landlord for the rent, 
but that defendant himself had been compelled to pay them by 
some one who had a legal right to call on him to do so, But 
how could defendant do this after a verdict and judgment re- 
covered against him by the plaintiff in this action? A verdict 
and judgment recovered by Leib against defendant, must be 
founded on the fact that CAz/ds himself was in possession when 
the arrearages accrued; and if offered by Childs in a suit against 
Taylor as the evidence of the amount of his damages,.it would 
furnish irresistible evidence to Taylor that Childs had no right 
of action against him at all. What other evidence could Childs 
have of the amount of his damages but this? A voluntary pay- 
ment to Leib would give him no right of action against witness, 
for no man can make another his debtor without his assent. 
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The predicament therefore in which the witness stood when 
he was called to testify, was this. If the fact he was called to 
prove, were contrary to his testimony, that is, if the deed from 
Childs to him had been actually delivered, and the transaction 
between them consummated, the remedy of the plaintiff against 
witness was simple, easy and certain. On the other hand, if his 
testimony was successful, he placed the defendant in a predica- 
ment which made it impossible for him to recover against him, 
The preponderance of interest, was therefore on the side of the 
plaintiff, and the witness was incompetent. 

New trial granted. 


SLL LOLOL" 


IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


BUFFINGTON’S ADMINISTRATOR VU, BURHMAN’S EXECUTOR. 


1. On the plea and issue of former recovery, it is not competent for the plaintiff to 
show by parol evidence, that in the former action between the same parties for 
the same cause of action, a portion of the plaintiff’s claim was not submitted to, 
the jury, but was expressly and distinctly excluded in the calculation given by 
the counsel to the jury, before they retired from the bar. 

. A second action cannot be maintained, to recover a sum omitted, even by mis- 
take, in the first. 

3. What was demanded in the former action, is best shown by the declaration, 

and no evidence dehors the record, is admissible to contradict it. 


to 


Hayes president. This is an action on the case for a legacy. 
It was brought to the February term, 1832, No. 29, by the ad- 
ministrator of Catherine Buffington, deceased, who was a sister 
of Billy Burhman, late of Lancaster county, against John Albert, 
surviving executor of his last will and testament, for the pur- 
pose of recovering her residuary share or legacy, under that 
will. 

The declaration sets forth so much of the will, as was ne- 
cessary to. show the bequest and the appointment of the exe- 
cutors. It also sets forth the decease of the testator, the proof 
of the will, the assumption of the duties of executors, by the 
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two persons nominated in the will, their taking possession of 
the estate, real and personal of the testator, the decease of his 
widow, the sale of his real estate for the sum of $8399 52, 
“ which, together with the personal estate of the said testator, 
in all to the amount of $15,000 beyond all debts, funeral ex- 
penses, and legacies specifically mentioned in said will, came, 
to wit, on the 10th day of August, 1813, at the county afore- 
said, into the hands and possession of the said executors.”? The 
plaintiff next avers the death of Peter Bishop, the other exe- 
cutor in 1813, and that the whole of the said money and estate 
of the testator, amounting to $15,000 as aforesaid, were re- 
ceived by and came to the hands and possession of the afore- 
said John Albert, as surviving executor. He then avers, that 
the testator at his decease, left in full life eight other brothers 
and sisters, exclusive of his brother Henry, that Catherine Buf- 
fington now deceased, was one of the said testator’s sisters; by 
reason of which premises, John Albert surviving executor as 
aforesaid, became liable to pay to her, in her lifetime, the sum 
of $1875, that being the one-eighth part of the said $15,000, 
the residue of the said testator’s estate. There is also a general 
count for $1875, money had and received, &c., and the breach 
of the declaration, is laid in the defendant’s refusal to pay the 
said sums. 

The pleas of the defendant, are non assumpsit, and payment 
with leave to give the special matters in evidence, and a former 
recovery ; to which the plaintiff replied, no former recovery, 
and non solvit. 

On the trial, which took place the 15th of December, 1835, 
the plaintiff in support of his declaration, produced the last will 
and testament of Billy Burhman, deceased, and the adiminis- 
tration account of John Albert, surviving executor, &c. ex- 
hibited on the 9th of May, 1816, charging himself with the 
balance of $7613 08, which is stated at the foot of the account 
on the credit side, to be “in the hands of the accountant (in- 
cluding two bonds of $1399 92 each, payable on the Ist of 
April, 1817 and 1818), to be paid and distributed agreeably to 
the directions of the will.’”? He also offered and gave in evi- 
dence an exemplified copy of the record of a suit in Dauphin 
county, by Catherine Buffington late Catherine Burhman v. 
John Albert, surviving executor of Billy Burhman, deceased, to 
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the December term, 1815, of the court of common pleas of that 
county. The precipe was dated November Ist, 1815. The 
writ was summons in case for a legacy. A witness was then 
called by him, who testified to the number of brothers and 
sisters left by the testator, and another witness, to give the 
correct interpretation of the German word deschlisfen, used in the 
original will. Letters of administration, d. 6. n. to Christian 
Hoffman, were then produced, and the plaintiff rested. 

The defendant in support of his plea of former recovery, gave 
in evidence anew, the exemplified copy of the record of the 
suit in Dauphin county offered on the other side, and rested 
also. 

All this testimony is particularly detailed in my notes, to 
which I refer. ‘The question which was the subject of the ad- 
dresses of counsel to the court and jury, related to the effect of 
the former recovery: the jury were charged and retired; but 
before they came to any decision, it was agreed by the counsel, 
that they should be dismissed, and that the matter should be 
arranged, for a more deliberate investigation. 

With a view to this, the deposition of the counsel for the 
plaintiff in the suit brought and tried in Dauphin county, was 
obtained, for the purpose of showing the precise claim, which 
was actually submitted to the jury in that suit, of showing that 
the three gales of the purchase money of the testator’s land not 
due when that suit was commenced, were expressly and dis- 
tinctly excluded in the calculation given by the counsel to the 
jury before they retired from the bar. The following agreement 
of counsel in the present cause has been filed : 


Buffington’s administrator 
v. 
Burhman’s executor. 


In the District Court for the city 
and county of Lancaster. 


We agree that this case be argued on the evidence already 
given, as the same is contained in the judge’s notes, and the 
additional evidence coutained in the deposition of Thomas 
Elder esq. (objected to, admitted, and excepted to), and that 
the jury find at a subsequent trial court, according to the 
opinion of the court; each party having a right to take bills 
of exceptions to the matters excepted to and to the charge of the 
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court, on a writ of error, after the final judgment rendered on 
the verdict in this case. 

(Signed) Amos jess Pro 

Reau Frazer, Piff. 


January 4, 1837. Wii1AM Jenkins, for Dft. 


Under this agreement the cause was argued on the 4th and 
5th of January last, by Afr. Frazer and Mr. Ellmaker, for the 
plaintiff, who cited the following authorities, viz.: 1 Stark. Ev. 
220 to 224; Ib. 213, 214; 16 Johns. 136; 10 Johns. 365; 2 
Johns. 210; 11 Johns. 530; 2 Johns. 227; 2 New Hamp. 28; 
4 Day 431; 12 Johns. 313; 5 Johns. 112; 6 Johns. 26; 28. & 
R. 288; 178. & R. 319; 3S. & R. 204; 6 Binn. 12; 2 Watts 
246;458.&R. 246. 

And by Mr. Jenkins, for the defendaut, who cited the follow- 
ing authorities, viz.: 2 Watts 161; 1 Stark. Evid. 198, 122; 7 
Johns. 20; 3 Wilson 304; 10 Johns. 365; 2 Johns. 210; 11 
Johns. 530; 12 Johns. 311; 15 Johns. 432; 11 S. & R. 146; 6 
Co. 61; 4 Co. 546; 13 S.& R. 247; 4 Rawle 273, 284; 6 Johns. 
26; 5 Johns. 112; 16 Johns. 136; 8S. & R. 239; 28. & R. 288; 
178. & R. 519; 2 Johns. 227; 6 T. R. 607; 15 Johns, 229; 15 
Johns, 432. 

As on the occasion of the trial,so upon this argument, the 
legal effect of the former recovery in Dauphin county, under 
the plea and issue of former recovery in the present case, was 
the principal ground of discussion, It was not denied by the 
plaintiff’s counsel, that the action in Dauphin county was 
brought for the same cause, namely, a residuary legacy under 
the will of Billy Burhman, deceased, by the same party (who 
is represented by her administrator, the plaintiff in this suit), 
and that the plaintiff recovered in that action. But they con- 
tended, that the plaintiff did not recover the whole of her resi- 
duary legacy therein—that her share of three several sums, 
each amounting to $1399 92, or $4199 76 together, was not 
submitted to the jury, and that she claimed on the trial but the 
one-eleventh share of the balance of $7611 58, after deducting 
the widow’s legacy of $1600, and the three gales of the pur- 
chase money of the testator’s laud, sold by the executors, that 
were not due at the commencement of the action, namely, the 
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three sums above mentioned; and to prove this, the deposition 
of Mr. Elder was produced and relied on. 

The defendant’s counsel, on the other hand, insisted that it 
was incompetent under the plea and issue of former recovery, 
for the plaintiff to adduce any evidence in contradiction of the 
record of such former recovery which was before the court; 
that the former action being between the same parties, aud for 
the same cause as the present, the plea of former recovery is a 
conclusive bar in this case, and that the verdict and judgment 
must consequently be for the defendant. 

The authorities chiefly relied on by the plaintiff’s counsel, 
among the many which they produced, were Haak v. Breiden- 
bach, 3S. & R. 204; Kane v. Fisher, 2 Watts 246; and Philips 
v. Berick, 16 Johns. 136. The defendant’s counsel, among 
numerous cases cited by him, principally relied on Hess’ exe- 
cutor vw. Keble, 6 S. & R.57; Marsh wv. Pier, 4 R. 273; and 
Thompson v. M’Gaw, 2 Watts 161. 

It was contended for the plaintiff, that although the suit in 
Dauphin county was brought for Catherine Buffington’s resi- 
duary legacy, yet when the suit was brought, but a portion of 
such legacy was due, and that she not only did not, but could 
not recover the whole. It was therefore competent for them to 
show, that she claimed on the trial of that cause such part only 
of her legacy as was due at the commencement of the action. 
The administration account proves as they contend, that but a 
part of her legacy was recoverable in the suit in Dauphin 
county, and Mr. Elder’s deposition proves the rest. 

In Haak v. Breidenbach, the action was on an arbitration 
bond, to abide the award of the arbitrators for damages alleged 
to have been done prior to the 4th of August, 1786, to the mill 
and spring of the plaintiff, by damming a stream of water on 
the defendant’s land. The defendant pleaded a recovery in a 
former action for the same cause of action, and the plaintiff 
replied, no such recovery. In support of the plea of former 
recovery, the defendant gave in evidence the record of a re- 
covery in an action on the case against him, brought to Novem- 
ber term, 1788, by the plaintiff, in which the declaration was 
for damming up a stream of water on the defendant’s land on 
the 10th of August, 1785, by which the plaintiff’s mill and 
spring were overflowed and injured, whereby he lost the profits 
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and advantages thereof from the 10th of August, 1785, to the 
3d of November, 1788, when the suit was instituted. 

The plaintiff then adduced parol evidence to show, that on 
the trial of the former action he gave up part of the time laid in 
the continuando, viz. from the 10th of August, 1785, to the 4th 
of August, 1786, and recovered damages only for a time prior 
to the 10th of August, 1785.’ The question was, whether that 
evidence was properly received in the court below. The su- 
preme court decided that it was; and upon this ground, that as 
in trespass with a continuando, the plaintiff may waive the 
continuando, or give evidence which goes only to part of the 
time laid in the continwando, he may therefore be permitted to 
show that he did so waive his claim, or confine it, because such 
evidence does not contradict the record. 

In Philips v. Berick, the action was for work, labour, and 
services; the pleas were non assumpsit and statute of limita- 
tions. The declaration obtained a single count of indebitatus 
assumpsit, averring that the defendant was indebted, on the 
Ist of October, 1817, to the plaintiff in the sum of $ 300, for 
work, labour, and services before that time, &c. On the trial, 
the offer of the plaintiff to prove that the defendant was indebted 
to him for work, labour, and services before the Sth of March, 
1817, was objected to by the defendant, who to sustain his ob- 
jection produced a record of a foymer judgment, between the 
same parties in an action of inddbitatus assumpsit, wherein 
the plaintiff declared in two counts for $1000 for goods sold, 
and for the like sum for work, labour, and materials found, 
alleging the debt to have arisen on the 8th of March, 1817. 
The court below received it, notwithstanding the plaintiff’s 
counsel insisted that it was premature to introduce this matter 
before he had an opportunity of substantiating his cause of 
action. The court not only received the evidence, but decided 
that it was conclusive, to show that every demand which the 
plaintiff had against the defendant for work, labour, and ser- 
vices prior to the 8th of March, 1817, had been tried and deter- 
mined. His evidence was accordingly excluded, and he was 
nonsuited. This judgment was reversed in the supreme court, 
whose decision is in my humble opinion much clearer and better 
than the reasons rendered for it. The court below unquestion- 
ably erred, in not allowing the plaintiff to prove the averments 
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of his declaration, which were denied by the plea of non 
assumpsit, and in receiving the evidence of the former re- 
covery (which was not pleaded), upon the defendant’s objec- 
tion to the plaintiff’s proceeding to show the fact of work, 
labour, and services done and performed as alleged in the 
declaration. Again, in deciding that the record produced was 
conclusive evidence, the court did not advert to the material 
fact, that the declaration in the former action embraced a count 
for a distinct cause of action, namely, for “goods sold,’’? and 
that as the former recovery was not exhibited merely to the 
court, upon a prout patet per recordum, but was given in evi- 
dence, or should have been given in evidence (if introduced at 
all), in maintenance of the issue of non assumpsit, it was the 
right of the plaintiff to show on his part, that the cause of action 
stated in the other count (for work and labour), was not pre- 
sented to the jury at the former trial, that no evidence in relation 
to that demand was given to them, and that they passed merely 
on the count for “goods sold.’? The first point is not consi- 
dered at all in the opinion delivered by the supreme court, and 
the second is by no means clearly stated. The opinion assumes 
indeed, that the former judgment recovered was for work, 
labour, and services; but it likewise assumes that it was for an 
entirely disconnected and distinct piece of service, arising from 
a distinct and an independent contract; and on this ground the 
supreme court rest their decision ; though the case of Seddon », 
Tutop, 6 T. R. 607, on which they rely, is particularly, I may 
say solely applicable, on account of the distinct causes of action 
set forth in separate counts. 

The case of Kane v. Fisher, was a motion for a new trial, on 
appeal from the circuit court; and one of the reasons, was that 
the circuit court ought to have charged (but did not), that as the 
cause of action was the same in this as in the action mentioned 
in the plea of former recovery, and there was nothing in the 
record to show that it was not submitted to the former jury, it 
was a bar to a recovery by the plaintiffs in this action. To this 
it was answered, that the record shows, the cause of action was 
not due when the former one was instituted; and the verdict, 
which was special, shows that it was not allowed by the jury. 
His honour, judge Kennedy, in reference to this reason, says: 
“It appears from the face of the record of the suit, that (the in- 
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stalment of the purchase money for which this action is brought), 
was not due or payable at the time the other suit was instituted, 
and that the plaintiff, therefore, had no right to demand it in that 
action. Iam not satisfied, but that in the absence of all testi- 
mony to the contrary, we ought to presume, that this last instal- 
ment was excluded by the jury from their consideration, in 
making their verdict in the former action, as it was not payable 
at the time of instituting it. But the case before us, is clear 
of all difficulty on this score, for the jury in express terms, by 
their verdict, have repelled all presumption of their having given 
damages for or on account of any part of the plaintiff’s claim, 
which became payable after the institution of the suit. Their 
language is: We find $1875 60, due to the plaintiff at the in- 
Stitution of the suit.’’ 

Let us now turn to the case under consideration, and see 
what is presented by the plea of former recovery, and the record 
shown in support of it; and let us inquire whether the testimony 
contained in the deposition, does not contradict the record so 
pleaded and shown. The suit of Catherine Buffington late Ca- 
therine Burhman v. John Albert, surviving executor of Billy 
Burhman, originally brought in the common pleas of Dauphin 
county of December term, 1815, No. 65, which was pleaded and 
given in evidence by the defendant, was put at issue on the pleas 
of non assumpsit and payment with leave, &c.; and, after being 
transferred to the district court, and removed thence to the cir- 
cuit court, was, on the 6th March, 1830, tried; and the jury 
found for the plaintiff, three hundred and twelve dollars and 
seventy-four cents damages. An appeal to the supreme court 
was taken by the defendant; which appeal was quashed, and 
the record remitted. 

May 23, 1831, plaintiff satisfied, for debt and interest. 

(Signed) Dp. Krause, Att’y. 


And the costs were afterwards levied upon executions issued 
for the same. The declaration filed in that suit, recites the will 
of Billy Burhman, or so much of it as was necessary to show 
the bequest, and the appointment of the executors; it states the 
decease of the testator, proof of the will by the executors who 
possessed themselves of his estate, death of his widow, sale of 
his real estate by the executors for the sum of $8399 52, 
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“which, together with the personal estate of the said testator, 
in all to the amount of $15,000, beyond all debts, funeral ex- 
penses, and legacies specifically mentioned, came to wit, on the 
10th day of August, 1813, at the county, &c., into the hands and 
possession of the said executors.’’ The declaration then avers 
the death of Peter Bishop the other executor, in 1813, and that 
the whole of the said money and estate of the testator, amount- 
ing to $ 15,000 as aforesaid, were received by and came to the 
hands and possession of the aforesaid John Albert, as surviving 
executor. It avers farther, that the testator, at his decease, left 
in full life ten other brothers and sisters, exclusive of his brother 
Henry, that Catherine Buffington (the plaintiff), was one of the 
testator’s sisters, and one of the said ten other brothers and sis- 
ters, &c., by reason of which premises, John Albert surviving 
executor as aforesaid, became liable to pay unto the said Cathe- 
rine the sum of $ 1500, that being the one-tenth part of the said 
$ 15,000, the residuum of the said estate, &c. There is likewise 
a general count for $1500, for money had and received; and 
the breach of the declaration, is laid in the defendant’s refusal 
to pay the said sums, &c. 

The declaration in the present suit, is drawn from the decla- 
ration in the Dauphin action, which is pleaded in bar. The 
only variances, are in the following particulars: 1. The names 
of the plaintiffs, Catherine Buffington being the plaintiff in the 
former, and Christian Hoffinan, her administrator, plaintiff in 
this suit. 2. The averment in the declaration in the present 
suit, is that Billy Burhman died, leaving eight other brothers 
and sisters exclusive of Henry, instead of Zen, as the number is 
given in the declaration in the former suit. 3. That J. Albert 
became liable to pay the one-eighth, instead of the one-tenth 
part of $15,000, viz. $ 1875, instead of $1500. 4. In reciting 
the administration on the goods, &c., as committed first to Daniel 
Deibler, and after his decease to Christian Hoffinan, as admin- 
istrator de bonis non: and 5. In laying the damages at $ 3000 
in the declaration in this suit, instead of $1200, which is the 
amount laid in the declaration in the former suit. None of these 
variances are of any consequence, since the other parts of the 
two declarations, which are precisely coincident, establish incon- 
testably the identity of the cause of action in both suits. The 
cause of action, is and was Catherine Buffington’s share, as a 




















Bufington’s Administrator v. Burhman’s Executor. 427 


sister of the testator, of the residuum of his estate in the hands 
of J. Albert his surviving executor, as set forth in these declara- 
tions. 

Now this, I apprehend, bears no resemblance or analogy to 
the case of trespass alleged with a continuando, in which the 
party may waive the whole or any portion of the time embraced 
in the continuando, and recover for the single fact of injury set 
forth as the beginning or first act of the trespass. The cause of 
action, as stated in these declarations, is a unit, not separable 
into parts, but in its nature indivisible, to which the principle 
illustrated in the cases of Farrington & Smith v. Payne, 15 Johns. 
R. 432, and Smith v. Jones, 15 Johns. R. 229, is at least as ap- 
plicable as it was to the circumstances of those cases, wherein 
it was held, that a party could not be vexed, by having a single 
claim split up into separate suits for each article. See 16 Johns. 
138. Neither is it like the case of Philips v. Berick, in which 
the former judgment was not pleaded, but given in evidence 
under the general issue; and it did not appear, that the cause of 
action in the former case was the same; on the contrary, another 
and distinct cause of action, was set forth in the declaration. 
Nor is it like the case of Kane v. Fisher, wherein the re- 
cord itself showed the invalidity of the plea of former recovery. 

Here, the declaration sets forth the plaintiff’s claim as resi- 
duary legatee, to her share of the residuum of the testator’s 
estate, which, it is averred, came to the hands of the defendant 
as surviving executor, and the promise of the defendant, being 
thus indebted, to pay her such share. 2 Chit. Pl. 438. The 
detendant, by his plea of former recovery, answering this decla- 
ration, avers that the plaintiff heretofore, &c., impleaded him in 
a certain plea of trespass on the case, on promises, to the dam- 
age, &c., for the not performing the very same promises and un- 
dertakings in the said declaration mentioned ; and such proceed- 
ings were thereupon had in the said court in that plea, that 
afterwards, &c., the plaintiff by the consideration and judgment 
of the said court, recovered in the said plea against the defend- 
ant, $ for her damages, as well, &c., as by the record and 
proceedings thereof still remaining, &c., more fully and at large 
appears, &c., and this the said defendant is ready to verify by 
the said record, wherefore, &c. 

The replication of no former recovery, or of nul tiel record 
(the English replication), makes up the issue upon this plea. 
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And the question is, how is such issue to be maintained? Is 
it to be maintained by the record, or by evidence dehors? The 
appeal by the issue, is to the record, and if that be clear and 
unambiguous, the appeal must rest with the record, for it is 
then conclusive. In Kane vw. Fisher, the record defeated the 
plea, by showing that the plaintiff did not recover in the former 
action the debt for which the defendant was sued in the present. 
In Philips v. Berick, the record did not conclude the plaintiff, 
because it did not make out the fact, that he had recovered in 
the former action for the defendant’s not performing the iden- 
tical promises for which the subsequent suit was brought; but 
showed that there were other promises also, besides those for 
the breach of which the latter action was instituted. 

Haak v. Breidenbach is, I confess, to my mind, hardly recon- 
cilable with principle. If I may speak my own thoughts of 
that case, it appears to me to have compromised the evidence 
of the record in order to prevent a particular injustice. For 
when the declaration in the former case had set forth a trespass 
with a continuando, and the plea had denied the trespass as 
alleged, that is, with the continwando, and the verdict had 
found the defendant guilty of the trespass as the same was 
alleged, and assessed damages for the injury which the plaintiff 
had sustained, and judgment was rendered on such verdict— 
when all this was shown by the record, without equivocation, 
uncertainty, or any ambiguity, I am unable to discern any sound 
reason for admitting parol evidence to show that a part of the 
time alleged in the continuando had been waived on the trial. 
And if the judgment of the supreme court had not decided that 
such evidence did not contradict the record, I should consider it 
as most clearly otherwise. 

The record of the former recovery produced in this case does 
sustain the defendant’s plea in every essential particular. It 
exhibits the declaration in the former suit, in which the same 
right or claim is set forth—the same promises—the same breach. 
It shows the issue, the trial, the verdict, and judgment for the 
plaintiff. The evidence is not set forth; it never is—for it is no 
part of the record. But every allegation in the plaintiff’s narr. 
that was material, she was entitled and bound to support by 
proof; and having recovered once, she is forever precluded from 
suing again—for nemo debet bis vexari pro eadem causd. It 
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is too Jate after this to say, that a part of her legacy was omitted. 
A second action cannot be maintained to recover a sum omitted 
in the first, even though the omission were by mistake. 11 
Johns. 530; Platner v. Best, 12 Johns. 311. This is especially 
the case in whatever form the matter is presented, when the 
cause of action is simple and indivisible. But the plaintiff’s 
counsel have urged, that at the time the action in Dauphin 
county was commenced, a part only of the residuary legacy 
was due, in consequence of the terms and manner in which the 
executor had disposed of the land, and that the plaintiff on that 
account had asked of the jury and received their verdict for such 
part alone. I am inclined to think, however, the position is 
untenable, that under the testator’s will the plaintiff could 
recover any thing of the executor, until he became liable to pay 
her the entire share she was entitled to by having the residue of 
the estate in his hands, and that according to the evidence fur- 
nished by his administration account he was thus liable when 
he was sued in November, 1815. 2 Watts 161, Thompson v. 
M’Gaw. But the question now is, whether the testimony con- 
tained in the deposition of Mr. Elder does not contradict the 
record of the suit? I think it is impossible to doubt on this 
point. The declaration, the issue, and the verdict thereon, prove 
that the plaintiff’s right to her entire share, namely, the one- 
tenth part of the residuum of the testator’s estate, was submitted 
to the court and jury, tried and decided: transiit in rem judi- 
catam; whereas the deposition goes to prove that her entire 
share, or the one-tenth part of the residuuin of the testator’s 
estate, was not submitted by her to the consideration and deter- 
mination of the court and jury, but only her one-eleventh! part 
of a portion of such residuum, upon which alone the jury 
passed. This is manifestly in contradiction of the record, and 
therefore is not admissible according to the principle assumed 
in the case of Haak v. Reidenbach, as the foundation of that 
decision; which was, that the parol evidence was properly 
admitted there, because it did not contradict the record. 

Now let this state of facts be subjected to the test of Hess v. 
Heble, 6 S. & R. 57, a very clear and intelligible case. That 
suit was for £40, part of the price of a tract of land—the whole 


I lay no stress upon this variance. 
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being £150. By the contract, Heble was to pay £100 on the 
Ist of May, and the remaining £50, in two years afterwards— 
£25 each year. Sixty pounds of the first payment having been 
received by Hess agreeably to the contract, the present suit was 
brought for the balance, £40. But while it was pending, he 
brought a second suit on the same contract for £90, the whole 
sum due, including the £40 for which the first suit was brought. 
The second suit was first tried, and a verdict was found for the 
plaintiff for $180 41. Then came on for trial, after a long 
interval, the first suit, in which the defendant, had since the 
other trial, pleaded non assumpsit and payment, and a former 
recovery. To the last plea, the replication was that the re- 
covery was for a different cause ; and that the present cause of 
action, was not inquired into, in the former suit. The defend- 
ant having given in evidence the record of the suit first tried, 
the plaintiff offered to prove, that both suits were founded on 
the same contract; that on the former trial, the plaintiff’s claim 
was confined to £50, the residue of the purchase money (not 
including the £40, for which the present suit was brought); 
and that no evidence was given, except in support of his claim 
to the sum of £50. But the court rejected the offer, and charged 
the jury, that the former recovery pleaded in bar of the plain- 
tiff’s demand, was conclusive; that from the pleadings in the 
case formerly tried and the verdict thereon, it appeared that he 
had recovered the whole of his demand; and that therefore, 
their verdict should be for the defendant. This judgment was 
affirmed. And the supreme court said (per Gibson j.), although 
the demand may have originally consisted of distinct parts, the 
plaintiff chose to treat it as entire. He counted for a gross sum, 
without regard to its constituent parts, which could have been 
separated on the record, if at all, only by assigning separate 
breaches. The matter, I apprehend, depends not on the nature 
of the demand as it appeared in evidence, but on the manner 
in which it was set out in the declaration. I therefore think, 
the strength of the defendant’s case is, that the plaintiff chose 
to consider his demand as entire, and cannot, therefore, be per- 
mitted so to explain the record, as to show that what appears 
on its face to be full satisfaction, was in reality only satisfac- 
tion in part; and that the jury passed on but a part of a de- 
mand, which by his former showing was indivisible. 


























Buffington’s Administrator v. Burhman’s Executor. 431 


Hence it appears, that the nature of Catherine Buffington’s 
demand in the action brought in Dauphin county, depends on 
the declaration, not on the manner in which it may have been 
exhibited on the trial. In the declaration, it was set out as an 
entire thing, and therefore it is not allowable to explain the 
record, which shows that her demand was fully satisfied, by 
parol evidence going to show that the satisfaction was only in 
part. Even were her demand originally divisible into parts, it 
could not be shown by evidence dehors the record, that the 
jury passed on but a part, because that would contradict her 
declaration, and the record by which it appears that she claimed 
her entire share of the residue of her brother’s estate, and that 
the jury decided upon that claim. The result is, that the former 
recovery pleaded by the defendant, is a conclusive bar to her 
recovery in this action, and that the deposition of Mr. Elder is 
not competent testimony in the cause. I may be permitted to 
express the regret I feel in not being able to attain a different 
conclusion; which would have been more consonant to the 
right of the matter, as between these parties. But the law of 
the land must prevail, though to the prejudice of a party, whose 
laches place him (as will sometimes happen), beyond its pro- 
tection. There is no choice in such a case; and if there were, 
it would not admit of hesitation, in the alternative it presents of 
either a particular loss or a general inconvenience. 

I am of opinion, that your verdict should be for the de- 
fendant. 





WALKER’S COURT RULES. 


The Rules at Law and in Equity, which Regulate the Practice of 
the Supreme, Circuit, and District Courts of the United States ; 
the Supreme Court of Pennsylvania, the District Court, Court of 
Common Pleas, Orphans’ Court, Court of Quarter Sessions and 
Oyer and Terminer, for the City and County of Philadelphia. 
Recently corrected by the Judges, and now published under the su- 
pervision of Joan Wittram Wattace Esa@., Examiner and Master 
in Chancery for the Supreme Court of Pennsylvania. Philadelphia: 
Ambrose Walker. 1845. 


Tue wants of the Bar of Philadelphia have long called for this publication. 
Since the Rules of the local courts were last collected, a number of new provisions 
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relative to practice have been introduced, in some instances repealing, in others 
explaining or modifying the old rules. The work before us contains the rules 
down to June 6th, 1845, which includes them all. Those of the court of Common 
Pleas have been revised, taking effect from the time they were promulgated, the 
24th May, 1845; so that it will be very unsafe in practice not to be familiar with 
thei in their new form. 

The Editor states, that in answer to an application to Judge Randall, of the Dis- 
trict Court of the United States, for the Rules of that court, his honour stated for 
general information, that no particular rules would be published, but that the gene- 
ral principles of practice would be held to apply. In cases of peculiar character, 
where the bar was without any principles or analogies to guide them, the court 
deemed it more wise to make such orders as, on a view of all the facts, it might 
think that the exigency of tlie case required. 

Whether this course could be followed in our other courts, is a matter worthy 
of consideration. In the District Court of the United States, there is a great pro- 
priety in it, as the jurisdiction is principally in admiralty; but, in the common 
law courts the case might be otherwise. However, we cannot but think that rules 
of court in the numbers we have them, are not so necessary as seems to be thought. 
The practice might be left to form itself, and be accommodated alike to the wants 
and conveniences of the bar and the courts, except in respect to some matters which 
require standing rules. ‘The same ends would be reached, in a manner more 
agreeable, and at the same time with equal certainty. Many rules will be found, 
if well considered, to be extremely artificial, and to prescribe a course of practice 
which is not adapted to the circuinstances of cases, or even consistent with good 
sense. We speak of the subject generally. We have before us, besides Mr. 
Walker’s useful and well printed book, the Rules of several other courts; and the 
comparison which we have made of them, would easily furnish us, not only with 
illustrations of the truth of our remarks, but also with subjects of farther reflection. 
Judge Randall it appears, has proceeded upon these views, and we are confident 
that the practicability of not having so many rules will be satisfactorily demon- 
strated. 

This collection is entitled to the patronage of the bar. They have been 
arranged with great care, and are printed with large type, and on fine white 
paper. We repeat our observation, that'every member of the bar will find it neces- 
sary to possess a copy, as the book must prove a constant companion of every 
practitioner. 

If it had been a matter of discretion with the Editor, we are persuaded that he 
would have adopted a philosophical, instead of an alphabetical arrangement; but 
we suppose he had to follow the manner in which they were published and num- 
bered by the courts. If arranged systematically, on the plan Mr. Stephen has writ- 
ten his work on Pleading, commencing with the issuing of the writ, and proceeding 
regularly to the final termination of the suit, there would have been, besides 
other merits in such an improvement, much greater facility and convenience in 
referring to the rules, than we now have. We hope some day to see such an edi- 
tion published. 


We have on our table several other publications which we intend to notice in 
our next. Among others, we shall speak of Binns’ Justice, Wallace’s Reporters, 
and 7th vol. of Watts & Sergeant’s Reports. 
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PAMPHLET LAWS OF 1845. 


We have on more than one occasion announced that a part 
of the plan of this Journal is to give an abstract, or rather 
selection of the general laws passed at each session of the legis- 
lature, as soon as practicable after their publication. We lose 
no time in laying before our readers the laws enacted at the 
session of 1845, under their proper titles. 


ACTION. (Not to abate by death of feme sole plaintiff.) 
Act of 12th April, 1845 (p. 386), enacts, “ That no suit or other 
legal proceeding in any court of this commonwealth, brought 
by a feme sole, now, or hereafter pending, shall abate by the 
marriage of the plaintiif or petitioner, contracted after the com- 
mencement of the same; but the husband of such plaintiff or 
petitioner, shall have the power to become a party thereto, and 
prosecute the same to final judgment or decree.” 

AUDITORS. (Respecting the appointment of auditors in 
Philadelphia.) The act of 27th February, 1845 (p. 69), was 
passed, as follows: “ That the provisions of the first section of 
the act of the fourteenth of April, one thousand eight hundred 
and thirty-five, entitled «A Supplement to the Act passed the 
twenty-ninth day of March, Anno Domini, one thousand eight 
hundred and thirty-two, entitled ¢ An Act relating to Orphans’ 
Courts,’ ? be and the same are hereby extended to the city and 
county of Philadelphia, and the proviso contained in said section 
is hereby repealed. 

VOL. I1V.—NO. X. 37 
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“Section 2, That in all cases where the proceeds of any 
sherifi’s sale shall be brought into either of the courts of the 
city and county of Philadelphia for distribution, and it shall be 
necessary to refer the claims upon such proceeds to an auditor 
for adjustment and appropriation, the auditor to whom the 
same shall be referred, shall be suggested to the proper court 
by the claimants upon said proceeds, or by a majority of them 
or their counsel; and if no valid objection be made, the person 
so suggested shall be appointed by the court; bat if valid ob- 
jJections be made to such appointment, the said claimants or 
their counsel shall suggest another person as auditor, and so 
on, until one shall be nominated by said eclaimauts or their 
counsel, and be approved by the court; aud the person so 
appointed shall be sworn or affirmed to perform his duty with 
fidelity, and shall have power to administer oaths aud atlirma- 
tions to parties and witnesses in all cases referred to him. 

“Secrion 3. That it shall be lawful for the said courts to 
direct such public notice, as they may deem proper, by adver- 
tisements in two public newspapers, requiring all persons inte- 
rested in the fund to be distributed, to meet at such time and 


! } 


place as shall be specified in such order, to choose an auditor 


as aforesaid, and make their claims before him, or be debarred 
thereafter from coming in upon the said fund or proceeds of sale.” 
The act of 10th April, 1845 (p. 358), enacts that the pay of 
auditors appointed by the orphans’ court, or the court of common 
pleas of either Berks or Lebanon county, shall be one dollar a 
day for each day they shall necessarily attend to the duties of 
their appointment, and the additional sum of three dollars for 
making their report; but in no case shall their daily pay exceed 
the sum of five dollars, without a special order of court. 
APPEALS. (From the decrecs in equity of the court of 
common pleas of the county of Philadelphia to the supreme 
court.) Act of 16th March, 1845 (p. 158), as follows: “ That 
any person or persons, body or bodies politic or corporate, 
parties to any suit in equity now pending, or hereafter to be 
instituted in the court of common pleas of the county of Phila- 
delphia, who may be affected by any interlocutory: or final 


' The act of 16th April, 1845 (p. 583), repealed so much of the foregoing law 
as allows appeals from interlocutory orders or decrees. 
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order or decree in such suit in equity, hereafter to be made by 
the said court of common pleas, shall be entitled to appeal 
therefrom to the supreme court, in and for the eastern district 
of Pennsylvania, upon the same terms, and with the same regu- 
lations as are provided by the existing laws, in regard to appeals 
from any definitive sentence or decree of an orphans’ court: 
Provided always, That in addition to a compliance with the 
foregoing terms and regulations, it shall be necessary for the 
party appellant, in order to secure to himself the advantage of 
a stay or supersedeas of execution, to comply with the following 
further terms and conditions: 

“T. If an appeal be made, from any order or decree of the 


_ said court of common pleas in equity, directing the payment of 


money, such appeal shall not stay the issuing of execution or 
other process, to enforce the decree or any proceedings thereon, 
unless a bond be given by or on behalf of the appellant, to the 
adverse party, in a penalty at least double the sum decreed to 
be paid, with two suilicient sureties, to be approved by the said 
court of common pleas, or one of the judges thereof, conditioned, 
that if the appellant shall fail to prosecute his appeal, or if the 
same be disinissed or discontinued, or if the decree appealed 
from, or any part thereof be aflirmed, then that such appellant 
will pay and satisfy the amount directed to be paid by such 
decree, or the part of such amount as to which such decree 
shall be affirmed, if it be affirmed only in part, and all damages 
which shall be awarded against the appellant by the said 
supreme court upon such appeal. 

“IJ. If the decree appealed from, direct the assignment or 
delivery of any securities, evidences of debt, documents, chattels 
or things in action, the issuing and execution of process to 
enforce such decree, shall not be stayed by such appeal, unless 
the articles required to be assigned or delivered be brought into 
court, or placed in the custody of such oflicers or receivers as 
the said court of common pleas shall appoint, or unless a bond 
in a penalty, at least double the value of the articles so directed 
to be delivered or assigned, be given to the adverse party, with 
two suflicient sureties, to be approved as hereinbefore directed ; 
conditioned, that the appellant will abide and obey the order of 
the said supreme court, made upon the subject of such appeal. 

“JII, If the decree appealed from, direct the execution of any 
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conveyance or other instrument by any party, the issuing and 
execution of process to enforce such decree, shall not be stayed 
by such appeal, until the appellant shall have executed the con- 
veyance or instrument directed, and deposited the same with 
such officers or receivers, as shall be designated by the said 
court of common pleas, 

“IV. Ifthe deeree or order appealed from, direct the sale or 
delivery of the possession of any real property, the issuing and 
execution of process to enforce the same, shall not be stayed 
until a bond be given with sureties as hereinbefore directed, in 
such penalty as the court of common pleas shall deem suilicient, 
conditioned that during the possession of such real property by 
such appellant, he will not commit or suffer any waste to be 
committed thereon; and in case such appeal be dismissed or 
discontinued, or such order or deeree be ailirmed, such ap- 
pellant will pay the value of the use and occupation of such 
property, from the time of such appeal, until the delivery of the 
possession thereof, pursuant to such order or decree, 

“Srecrion 2. Whenever in the foregoing cases, an appeal 
shall be perfected by bringing into court, or depositing pursuant 
to its order, any articles required to be so deposited, or any 
instruments required to be executed, or by the giving a bond as 
herein prescribed, such appeal shall stay all further proceeding 
in the said court of common pleas, upon the order or decree 
appealed from, and upon the subject matter embraced in such 
order or decree ; but shall not prevent the said court of common 
pleas from proceeding upon any other matter included in the 
bill, and not affected by said order or decree: Provided how- 
ever, ‘That whenever the order or decree appealed from, directs 
the sale of perishable property, notwithstanding any such ap- 
peal, and the compliance with the foregoing directions, such 
property may be sold by a special order of the said court of 
common pleas, after the making of such appeal; and the pro- 
ceeds of such sale shall be brought into the said court to abide 
the final order and decree of the said supreme court.” 

DIVORCES. (“dn det concerning Divorces.’’) Passed 
15th April, 1845 (p. 455), as follows: “That upon a decree @ 
mensa et thoro, and the allowance of alimony, shall have been 
made by any of the courts of common pleas of the respective 
counties of this commonwealth, or heréafter may be made, it 
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shall be the duty of the prothonotary of said court to enter the 
said decree on the judgment docket of said court, which said 
decree when so entered, is hereby declared to be and shall 
remain a lien on the real estate of such respondent, until the 
same is satisfied for the full amount that may be due up to the 
period of such satisfaction; and after such lien shall be so 
entered, it shall be the duty of the prothonotary of said court, 
upon affidavit by the libellant that any payment under said 
decree, as the same has been made due and payable by the 
court, is due and unpaid, to issue execution on the written order 
of the libellant, or her attorney, setting forth the amount so due 
and unpaid, which shall be directed to and served by the sheriff 
in like manner as executions upon judgment; and if the court 
should be of opinion that the said lien is not sufficient for the 
full or permanent security for payment of said decree, it shall 
have power and authority, on satisfactory proof being made 
that the respondent is possessed of sutlicient estate, to order a 
decree and require that security, such as shall be determined 
and approved by said court, shall be given for the due payment 
of the said alimony according to the terms of said decree; the 
said security to be either by a bond, with sutlicient sureties, or 
mortgage on real estate, taken in the name of the commonwealth, 
to the use of the party entitled to said alimony, or by the depo- 
site of money, to be invested as the court may deem proper, as 
may seem to the court sullicient to secure the payment of said 
alimony, as the same may fall due. 

“Section 2. The said courts may enforce their decrees by 
attachment, on the return of which they may make such order, 
either to imprison or discharge the defendant, as the facts of the 
case may justify.” 

DOWER AND PARTITION. The 3d section of the act of 
17th March, 1845 (p. 160), giving additional equity jurisdiction 
to the supreme court and the common pleas, is as follows: 
« That the supreme court in and for the eastern district of Peun- 
sylvania, and the court of common pleas of Philadelphia county, 
shall each have all the power and jurisdiction of a court of 
equity, in all eases of dower and partition, within the city and 
county of Philadelphia.” 

EXECUTION. dct of 16th July, 1842, repealed (p. 42), 
as follows: “That the act concerning executions, passed six- 

37* 
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teenth July, one thousand eight hundred and forty-two, shall 
continue in force until the first day of January next, and no 
longer, except as to cases wherein bonds have been given for 
the delivery of personal property which fails to bring two-thirds 
of the appraised value, and cases wherein such bonds may be 
given prior to said first day of January next.” 

The following law (p. 488), entitled “ A Supplement to an 
Act, passed the sixth of April, one thousand eight hundred and 
thirty, entitled «A Supplement to an Act, entitled «An Act for 
taking lands in execution for the payment of debts,’ ’ passed in 
one thousand seven hundred and five,’’ contains important pro- 
Visions. 

“Secrion 1. That the provisions contained in the first sec- 
tion of the act, to which this is a supplement, shall extend, and 
shall always be deemed and taken to extend to all cases of sales 
made by virtue or authority of any writ of execution. 

“Secrion 2. No debt, charge or assessment, for work here- 
after done, or materials furnished by or under the authority of 
the board of health, or any municipal corporation, shall be a 
lien on real estate for more than six montlis from the time of 
doing such work, unless a claim for the same shall be filed in 
the ofjice of the prothonotary of the proper court within that 
time, nor shall the same continue a lien longer than five years 
from the time of filing the claim, unless revived by seére facias, 
in the manner provided by law in the case of mechanics’ claims; 
and no lien for such debts, charges or assessments now existing, 
shall contiuue longer than six months from the first day of April, 
in this year, unless a claim for the same be filed as aforesaid 
within that time, in which case it shall continue, and may be 
revived in the same manner as in the cases above provided for. 

“Secrion 3. No tax shall continue a lien upon real estate, 
in the city and county of Philadelphia, longer than until the first 
day of July, in the year immediately succeeding that in which 
such tax is due and payable, unless the same shall have been 
registered before that time in the office of the county commis- 
siouers of the said county, in a separate book to be kept for that 
purpose; and if so registered, the lien shall continue for five 
years from the first day of January, in the year next succeeding 
that in which such tax was due, and no longer, unless a claim 
for the same shall be filed in the office of the prothonotary of 
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the proper court, within the said term of five years, and if so 
filed, the lien shall continue for the same period, and may be 
revived in the same manner as is provided by law in the case 
of mechanics’ claims; and no liens for any tax, now existing in 
the said city or county, shall continue longer than six months 
from the first of July, in this year, unless the same be registered 
in the office of the county commissioners before the expiration 
of that time, in which case it shall continue, and may be revived 
in the same manner as above provided for: Provided, That 
nothing herein contained, shall in any way affect the lien of 
taxes assessed for the use of the commonwealth. 

“Secrion 4. The lien of a mortgage upon any real estate, 
situate in the city and county of Philadelphia, shall not be des- 
troyed, or in any way affected by any sale of the mortgaged 
premises under a subsequent judgment (other than one entered 
upon a claim, which was a lien on the premises prior to the 
recording of such mortgage,) by reason of the prior lien of any 
tax, charge or assessment whatsoever, but the same shall con- 
tinue as if such prior lien did not exist, where, by existing laws, 
the lien of such mortgage would otherwise continue: Provided, 
That the continuance of the lien of such mortgage shall not 
prevent the discharge of such prior liens for taxes, charges or 
assessments, by such sale, or the satisfaction thereof, out of the 
proceeds of such sale. 

“Section 5. The entering of any judgment for the same 
debt, secured by any mortgage, shall not cause a sheriff’s sale 
of the mortgaged premises, to destroy, or in any way affect the 
lien of such mortgage, nor shall the plaintiff, in such judgment, 
be entitled to any part of the proceeds of such sale: Provided 
always, That such sale has not been made under or by virtue 
of such judgment.”’ 

The following sections are taken from the act of 16th April, 
1845 (p. 538): 

“Srcrion 1. That all sales of real property within this com- 
monwealth, made since the passage of the act to which this is 
a supplement, by sheriffs or coroners, after the return day of 
their several writs of devari fucias, fieri facias, venditioni ex- 
ponas, or other writ of execution, shall not on account of such 
irregularity in such proceeding be set aside, invalidated, or in 
any manner aflected, and such sales so made shall be held as 











440 Pamphlet Laws of 1845. 


good and valid, to all intents and purposes, as if such sales had 
been made on or before the return day of such writs respect- 
ively; but this section shall not affect any sale heretofore ad- 
judged to be illegal by any court. 

“Section 2. That after the first day of July next, all sales 
of real estate by sheriffs and coroners, shall be made on or before 
the return day of the writs respectively, or within six days 
thereafter, 

“Secrion 3, That in all cases where real estate has here- 
tofore been extended, and the plaintiff has failed to signify, 
within ten days after the inquisition, his election, to permit the 
defendant to retain the possession at the appraisement, it shall 
be lawful for any such plaintiff to signify such election within 
sixty days from the passage of this act, and to proceed therein 
in all other respects as to the acceptance or refusal of the detend- 
ant, or other person claiming under him, and as to sale of the 
premises, as is directed in other cases. 

“Section 4. That hereafter it shall not be deemed error to 
issue any writ of execution on a judgment, in any court, which 
has not been revived within a year and a day, if the same have 
been revived within five years. 

“Secrion 11. It is hereby declared to be the true intent, 
meaning and coustruction of the first section of the act, entitled 
‘An Act relating to Executions, and for other purposes,’ ap- 
proved April sixteenth, eighteen hundred and forty, that any 
record therein meutioned, where any party to the jadgment may 
at any time have died, might be transmitted and filed in any 
court in any county, either before or after the substitution of the 
legal representatives of any deceased party, and the substitution 
be made after filing such record; and that in all cases in whieh 
any such record should be transferred and filed before any such 
substitution, the court into which the record might be removed, 
should, after substitution of parties, proceed thereon as if the 
judgment had been originally entered in said court; and no 
judgment or record so transmitted and filed before such substi- 
tution, shall be set aside, stricken off, or in any way affected or 
invalidated, by reason of there being no substitution of parties 
before such transmission and filing thereof, and all records and 
judgments which may have been set aside or stricken off, shall 
be and the same are hereby restored to all intents and pur- 
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poses: Provided, This section shall not interfere with, or affect 
any case which may have been adjudicated by the supreme 
court, or settled by the parties in interest: Provided also, That 
this section shall not affect any interest of any person who may 
have entered any judgment, subsequent to such setting aside or 
striking off, and before such restoration: Provided also, That 
this section shall not affect any interest of any person, who may 
have entered any judgment subsequent to such setting aside or 
striking off, and before such restoration.”’ 

FOREIGN ATTACHMENT. The 2d section of the act of 
20th of March, 1845 (p. 189), is as follows: “ That in all cases 
of dissolving foreign attachments, the bail shall be bail absolute, 
in a recognizance in double the amount in controversy, as nearly 
as may be ascertained, with one or more sufficient sureties, con- 
ditioned for the payment of the debt or damages, interest and 
cost that may be recovered.” 

JUSTICES OF THE PEACE. The following are sections 
taken from the act of 20th March, 1845 (p. 189), relative to 
proceedings before justices of the peace. 

“Section 1. That in lieu of the bail heretofore required by 
law, in the cases herein mentioned, the bail in cases of appeal 
from the judgments of aldermen and justices of the peace, and 
from the awards of arbitrators, shall be bail absolute, in double 
the probable amount of costs accrued and likely to accrue in 
such cases, with one or more sulficient sureties, conditioned for 
the payment of all costs accrued or that may be legally recov- 
ered in such cases against the appellants; and the bail in all 
cases where bail is now required for the stay of execution, shall 
be bail absolute, with one or more sufficient sureties, in double 
the amount of the debt or damages, interest and cost recovered, 
conditioned for the payment thereof in the event that the de- 
fendant fail to pay the same at the expiration of the stay of 
execution. 

“Section 3. That the right to appeal from judgments of 
aldermen and justices of the peace, and from their judgments 
on awards of referees, is hereby extended to defendants in all 
cases wherein, by existing laws, the right of appeal is enjoyed 
by plaintiffs. 

“Secrion 4. That so much of the act of assembly, passed 
sixteenth day of June, eighteen hundred and thirty-six, entitled 
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‘An Act relating to Executions,’ as provides for the levy and 
recovery of stock, deposites and debts due to defendants by 
process of attachment and seire fucias, is hereby extended to 
all cases of attachments to be issued upon judgments against 
corporations (other than municipal corporations), and from and 
after the passage of this act, all such process, which hereafter 
may be issued, may be proceeded in to final jadgment and exe- 
cution, in the same manner and under the same rules and regu- 
lations as are directed against corporations, by the provisions of 
the act of sixteenth June, eighteen hundred and _ thirty-six, re- 
lating to executions; and that so much of the thirty-sixth section 
of the act of sixteenth June, eighteen hundred and thirty-six, 
as requires service of the attachment on any defendant, be and 
the same is hereby repealed, except where the defendant Is a 
resident of the county in which the attachment issued.”’ 

We next give the 2d, Sd, and 4th seetions of the act of 27th 
KF bruary, 1845 (p. 73), extending the jurisdiction of justices to 
suits upon judgments obtained before justices of adjoining 
states, 

“Section 2. That the privileges granted to aldermen and 
justices of the peace, who were in commission at the time of the 
first election held under the act to which this is a further sup- 
plement, by the third section of ¢«A Supplement to an <Aet, 
entitled «An Act providing for the Election of Aldermen and 
Justices of the Peace,’ approved the eleventh day of April, one 
thousand eight hundred and forty,’ be and the same is hereby 
extended to aldermen and justices of the peace elected, and who 
may hereafter be elected under the provisions of said act of the 
twenty-first of June, one thousand eight hundred and thirty- 
nine. 

“Section 3. That the justices of the peace of this state shall 
have jurisdiction in actious of debt, on demands not exceeding 
one hundred dollars, founded on the judgment or judgments of 
any justice of the peace of any adjoining state, where a similar 
jurisdiction is given to justices by the laws of such state, founded 
on the judgment or judgments of justices of the peace in this 
state: Provided, That it shall appear by a copy of the record 
or docket entry of the proceedings had before such justices, cer- 
tified and authenticated as hereinafter mentioned, that the ori- 
ginal cause of action was such as by the laws of this common- 
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wealth would have been within the jurisdiction of the justices 
of the peace thereof. 

“Srecrion 4. The plaintiff or the party in interest in such 
cases shall, as evidence of his demand, produce on the trial a 
copy of the record or docket entry of the proceedings had 
before the justice who tried the original action, with his affi- 
davit thereto annexed, certifying the same to be a true and full 
copy of the record of the proceedings had before him, and that 
the judgment remains in foree, and has not to his knowledge 
been vacated, annulled, or in any manner satisfied; and further 
certified by the clerk of the court of common pleas, or clerk of 
the county where such justice keeps his office, under the hand 
of such clerk, and seal of the court or county, that the person 
before whom the proceedings purport to have been had, was at 
the time an acting justice of the peace of such county, duly 
appointed or elected, and qu ified according to law: Provided, 
That the defendant shall have the right to make the same 
defence to the action upon said judgment, as he was originally 
titled to make to the claim or demand upon which it was 
founded.” 

The act of 15th April, 1845 (p. 459), entitled « A Supplement 
to an Act, entitled «An Act relating to Executions,’ passed the 
sixteenth day of June, A. D. one thousand eight hundred and 
thirty-six,’’ enlarges to a great extent the jurisdiction of justices. 
It is as follows: 

“Srcrion 1. That the jurisdiction of aldermen and justices 
of the peace is hereby extended to the issuing service, trial, 
judgment and execution of all process required by the thirty- 
second, thirty-third, thirty-fourth, thirty-filth, thirty-sixth, thirty- 
seventh and thirty-eighth sections of the act relating to execu- 
tions, passed the sixteenth day of June, one thousand eight 
hundred and thirty-six, 

“Secrion 2. That any alderman or justice of the peace, 
before whom any judgment remains unsatisfied, and an execu- 
tion has returned no goods, may, on the application’ of the 
plaintiff, and his compliance with the requisitions of the act to 
which this is a supp'ement, issue an attachment in the nature 
of an execution, as therein provided, to levy upon stock, debts 
and deposites of money belonging, or due to the defendant, in 
satisfaction of said judgment. 
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“Section 3. That the said writ of attachment may be 
issued, returnable not less than four nor more than eight days, 
and shall be served in the manner pointed out for the service of 
a summons upon the debtor, depository, bailee, pawnee, or 
other person having property of the defendant in his hands, 
made liable to attachment by the act to which this is a supple- 
ment; and on or before the return day of said writ, the plaintiff 
may file with the magistrate interrogatories in writing, ad- 
dressed to the person summoned as garnishee, in regard to the 
property and effects of the defendant alleged to be in his hands 
at the time of the service of said writ; a copy of the same, with 
a rule to answer, shall be served upon said garnishee personally, 
to answer under oath or atlirmation all such interrogatories as 
the magistrate shall deem proper and pertinent, within eight 
days after the same shall be served. 

“Srcrion 4. If said garnishee shall neglect or refuse to 
answer said interrogatories within eight days (unless, for cause 
shown, the time has been extended,) he shall be adjudged to 
have in his possession property of the defendant equal in value 
to the demand of said plaintiff; and judgment may be rendered 
by default against said garnishee for the amount of the same, 
with costs. 

“Secrion 5. That if the garnishee in his answers, admit 
that there is in his possession or control property of the defend- 
ant liable under said act to attachment, then said magistrate 
may enter judgment specially, to be levied out of the effects in 
the hands of the garnishee, or so much of the same as may be 
necessary to pay the debt and costs: Provided however, That 
the wages of any labourers, or the salary of any person in pub- 
lic or private employment, shall not be liable to attachment in 
the hands of the employer. 

“Secrion 6. The plaintiff, the defendant, or the garnishee 
in the attachment, may appeal from the judgment of the alder- 


man or justice of the peace to the next term of the court of 


common pleas, on complying with the provisions of the laws 
regulating appeals in other cases: Provided, That the fees 
allowed justices, and aldermen, and constables, under this act, 
shall be the same as allowed by the general fee bill for similar 
services in other cases,”’ 

MECHANICS’ LIENS. The following is the 5th section 
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of the act of 16th April, 1845 (p. 538): “It is hereby declared 
that the provisions of the act, approved June sixteenth, eighteen 
hundred and thirty-six, entitled «An Act relating to the lien of 
mechanics and others upon buildings,’ according to the true 
intent and meaning thereof, extend to and embrace claims for 
labour done, and materials furnished and used in erecting any 
house or other building which may have been or shall be 
erected under, or in pursuance of any contract or agreement for 
the erection of the same, and the provisions of the said act shall 
be so construed; and no claim, which has been or may be filed 
against any house or other building, or the lien thereof, or any 
proceedings thereon, shall be in any manner affected by reason 
of any contract having been entered into for the erection of such 
building, but the same shall be held as good and valid as if the 
building had not been erected by contract: Provided, That no 
case shall be affected by this section, which may have been de- 
cided by the supreme court, or in which the proceeds of the sale 
of any real estate may have been distributed by the decree of 
any court, from which no appeal has been taken.’’ 

PARTITION. (See supra, Dower and Partition.) The 
following are the 1st and 2d sections of the act of 15th of April, 
1845 (p. 458): 

“Section 1. That when upon any proceedings in the 
orphans’ court, an appraisement or partition of real estate is 
made by an inquest of seven or more persons appointed by the 
court, the said court shall, upon the refusal of any of the heirs 
or parties interested to accept any part of the same at the 
valuation thereof, or if after due notice they shall neglect to 
appear and accept the same, make a decree authorizing and 
requiring the executor or administrator, or other person, as the 
case may be, to expose such parts of the real estate not accepted 
as aforesaid, to be sold agreeably to the provisions of the act of 
assembly, passed the twenty-ninth of March, one thousand 
eight hundred and thirty-two. 

“Section 2. That all proceedings heretofore had in or- 
phans’ courts in this commonwealth, for the partition of any 
decedent’s estate wherein partition has been made, and a part 
thereof taken at the valuation, and a part upon the refusal of 
the other heirs, sold and conveyed under the order of such court 
by executors or administrators, shall be considered and taken 
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to be valid and effectual, any law to the contrary notwith- 
standing.” 

ROADS AND HIGHWAYS. An Act granting the courts 
of this commonwealth the power to appoint Viewers to view 
certain Streets and Alleys in this commonwealth.”’ 

“Secrion 1. That the courts of quarter sessions shall have 
power to change or vacate any street or alley in any unincor- 
porated village, and for this purpose shall proceed on the peti- 
tion of citizens desiring such change or vacation, by granting 
views or reviews in the manner directed by law, for laying out 
and vacating public roads, 

“Srcrion 2. That all damages which may be sustained by 
any owner of property, by reason of such change or vacation 
of any street or alley, shall be assessed by the same viewers or 
reviewers appointed as aforesaid, and shall be paid by the said 
petitioners before any order for any such change or vacation 
shall have effect, and within three months after the confirmation 
of the report of the said viewers or reviewers, otherwise said 
- proceedings shall be set aside. 

“Secrion 3. The costs of all such views and reviews shall 
be paid by the said petitioners, and may be enforced by said 
courts by rule and attachment against said petitioners: Pyro- 
vided, That the provisions of this act shall not extend to the 
counties of Chester, Delaware, Philadelphia, Westmoreland, 
Erie, York, Berks, Perry, Cumberland, Tioga, Bradford, Lu- 
zerne, Columbia, Franklin, Adams, Northampton, Lehigh, 
Schuylkill, Huntingdon, Bedford, Bucks, Lebanon and Mont- 
gomery.”’ “* 

STATE REPORTER. Act of 11th April, 1845 (p. 374): 

“Secrion 1. That the governor shall appoint, and on hav- 
ing taken the security hereinafter required, shall commission, 
before the first day of July next, for the period of five years, 
and on the expiration of every five years thereafter, a person of 
kuown integrity, experience and learning in the law, to be the 
reporter of the decisions of the supreme court of this state, who 
shall give bond to the commonwealth, with at least two sufli- 
cient sureties, to be approved by the governor, in the sum of 
ten thousand dollars, upon condition for the correct and faithful 
performance of his official duties; and shall further take and 
subscribe before some judge, an oath or affirmation, to be filed 
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in the office of the secretary of the commonwealth, that he will 
perform said duties of his office with correctness, impartiality, 
and fidelity. 

“Secrion 2. That the judges of the supreme court shall 
reduce their opinion in every case to writing, at the time such 
case may be decided, endorsing thereon also whether said court 
deem the opinion of suflicient importance for publication, and 
shall immediately file the same, together with one of the paper- 
books, amongst the records of said court, where said reporter 
shall be authorized to receive and retain the same for such rea- 
sonable time as he may require to make a copy thereof, when 
the said opinion shall be returned, and remain a part of said 
records: Provided, That no minority opinions of the said court 
shall be published by said reporter. 

“Section 3. That said reporter shall correctly arrange, with 
suitable indices and captions, ail the opinions of said court, with 
a statement of the material facts and points made in each case, 
endorsed of suilicient importance for publication, and such of the 
others as he shall deem necessary and important for publication, 
so that the same shall be annually contained in two volumes, 
if so many shall be necessary, and in number not less than five 
hundred copies of each volume, which shall not be sold by 
said reporter or his vendee, or any other person, at a rate higher 
than four dollars per volume; and if any reporter, or any veudee 
of such reporter, or any other person, shall sell any volume of 
said reports in violation of the provisions of this section, he 
shall, on conviction thereof, in any court of quarter sessions of 
the peace, pay a fine of two hundred dollars, one-half thereof 
to go to the commonwealth, and the other half to the person 
who prosecutes, 

“Srcrion 4, That said reporter shall publish said reports 
with type, and on paper as good as those of the reports of the 
decisions of said court, last heretofore published, and shall fur- 
nish the same to the public, well bound in law calf binding, and 
each volume is to contain not less than five hundred and fifty 
pages. ) 

“Secrion 5. That the said reporter shall be entitled to 
receive and enjoy the copyright of said reports, in the same 
manner as if the same were his own entire original production, 

“Section 6. The governor may at any time remove said 
reporter for incompetency, or a failure to discharge his official 
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duties, on the address of the judges of said court, made to him in 
writing, and shall have power to fill any vacancy which may oe- 
cur by death, by an appointment of a reporter to continue for the 
unexpired term of office,and subject to all the provisionsof this act. 

“Secrion 7. The title of the reports, published under the 


$9 


provisions of this act, shall be ¢ Pennsylvania State Reports.’ 





IN THE ORPHANS’ COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[July 2, 1845. 
ALEXANDER’S ESTATE. 
1. County stock and Pennsylvania state stock belonging to a decedent domiciled 
at the time of his death in London, is subject to the collateral inheritance tax, 
under the act of 7th of April, 1826, where there has been a new administration 


in this state. 


This case arose on an exception to the report of Ovid F. 
Johnson esq., who was appointed auditor to settle and adjust 
the accounts of Henry J. Williams, American executor of the 
late sir William Alexander of London, deceased, and to make 
distribution of assets. ‘The auditor charged the county stock 
and Pennsylvania state stock belonging to the estate, with the 
collateral inheritance tax imposed by the act of 7th April, 1826, 
which was the subject matter of the exception. Upon examin- 
ing his report, we do not find it necessary to state the facts 
farther than they are set out in the opinion of the court. 

The case was submitted to the court on the auditor’s report 
without argument; and on the 2d of July, 1845, his honour 
judge King, delivered the following opinion: 

Kine, president. Sir William Alexander, a Scotch baronet, 
domiciled in England, died in London on the 2d day of June, 
1842, having first made a will in which he constituted certain 
persons named therein executors of his English estate, and his 
nephew, Henry J. Williams esq. of this city, executor of his 
estate locally situate in America. His American estate con- 
sisted of New York and Pennsylvania state stock, and Phila- 
delphia county stock. The testator bequeathed divers large 
pecuniary legacies to his nephew and nieces, some of whom are 
residents of this city, others residents of the state of Kentucky. 
Mr. Williams proved the will and took out letters testamentary 
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thereon in this county, by virtue of which he received and dis- 
posed of, for the purposes of the will, the testator’s Pennsylvania 
state and Philadelphia county stocks, The clear value of these 
stocks has been ascertained by the sale thereof to have been 
$21,307 11. The American stocks are designated by the tes- 
tator in his will as the fund from which his American legacies 
are to be paid if adequate for that purpose. Any deficiency 
therein was to be made up trom his general personal estate in 
England. Owing to the great depreciation of American stocks, 
the American funds proved inadequate to the payment of the 
American legatees, and the deficit has been supplied from the 
testator’s English estate. In England, the American legacies 
were charged with the legacy duty imposed by the laws of that 
kingdom. The principle on which this charge was made, is 
most probably to be tound in the decision of the court of exche- 
quer in Ex re Ewing, 1 Tyrwhitt Rep. 91, where it was held 
that “stock in foreign tunds locally situate abroad, is personalty 
following the domicil of the owner, and that therefore a bequest 
by a party domiciled in England of such stock is liable to the 
legacy duty.’? The immediate question betore the court is, 
whether the bequests to his American legatees, so far as they 
have been satisfied out of the funds realized by the Pennsylva- 
nia executor in this state, are chargeable with collateral inheri- 
tance tax. By the act of 1826, “relating to collateral inheri- 
tances,’ “ail estates real, personal or mixed, passing from any 
person who may die seized or possessed of the same, being 
within this commonwealth, either by will or under the intestate 
laws thereof,’ are made subject to a tax or duty of two and 
a-half per centum on every hundred dollars of the clear value 
of such estates, 

Whether the legacies in this will, to the extent by which they 
have been satisfied by the Pennsylvania funds, are subject to 
this tax, depends essentially on the solution of the question 
whether, under the circumstances disclosed, they are to be 
regarded as personal estate, « being within this commonwealth,” 
bequeathed to collaterals. The general rule of universal juris- 
prudence undoubtedly is, that personal property has no loeality, 
but is distributable according to the law of the owner’s domicil 
either in cases of testacy or intestacy. So entirely is this doe- 
trine received among all civilized nations, that it may be treated 

38* 











450 Orphans’ Court of Philadelphia. 


as part of the jus gentium. By a sort of fiction, movable 
property is supposed to adhere to the person of the owner, and 
hence the maxim mobilia sequuntur personam. Wherever 
the domicil of the proprietor is, there his property is supposed 
to be situate. This is the predicate upon which the judgment 
of the exchequer in Ex re Ewing is founded, which resulted in 
placing in the English treasury a legacy duty amounting to 
£ 26,000 sterling, from an estate consisting of American, French 
and Russian stocks, owned by a British subject domiciled at the 
time of his decease in England. On the same principle in the 
great case of Somerville v. Somerville, 5 Vesey jr. 750, property 
in the English funds was held to be distributable according to 
the laws of Scotland; the domicil of lord Somerville being ascer- 
tained to have been Scotland. Whatever question may at one 
time have existed as to the class of property to which stock in 
the English funds belonged, no question exists here that our 
state and county loans are personal property, as much so as the 
bond of an individual. Erskine in his Institutes, book 3, tit. 9, 
section 4th, speaking of this subject says, “a question having 
been moved, whether debentures granted for money lent to the 
public in Ireland, and secured to the creditors by an act of the 
Irish parliament, were to be held loco rerum immobilium? it 
was adjudged that they were not, but that they descended as 
proper movables, secundum legem domicilii.”” Although by 
the laws of Pennsylvania, which herein harmonizes with that 
of all other sovereignties, no executor or administrator deriving 
his functions from a foreign forum, can collect the assets of a 
decedent within the state; yet we regard a Pennsylvania admi- 
istration on the estate of a foreign decedent, on which adminis- 
tration has also been granted by the forum of his domicil, as but 
ancillary to the primary administration; to which the distribution 
of the estate will be referred, after satisfying the claims of our 
own citizens against it as creditors, and perhaps as legatees or 
distributees. If therefore the letters testamentary in this case 
were simply in the nature of letters ad collegendum, there being 
neither creditors nor legatees among our own citizens or inha- 
bitants claiming any portion of the estate, we must have trans- 
mitted the assets to the forum of the testator’s domicil, there to 
be administered according to the laws thereof by his executor 
appointed under those laws. This would have followed asa 
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direct corollary from the admitted principle that personal estate 
has no situs; that it follows the person of the proprietor, and 
that its descent and distribution are to be exclusively regulated 
by the laws of his domicil. 

But although the general rule would seem to require that in 
ancillary administrations, the assets collected here should be 
remitted to the foreign executor or administrator, in order to 
their distribution according to the laws of the domicil of the 
decedent, still this rule, universal as it may seem to be, is not 
without its exceptions. One of these grows out of the duty of 
every government and its courts, to protect its own citizens in 
the enjoyment of their own property and the recovery of their 
debts. For this purpose, says judge Story, “the new adminis- 
tration is made subservient to the rights of creditors, legatees, 
and distributees, who are resident within the country where it 
is granted; and the residuum is transmissible to the foreign 
country only when a final account has been settled in the pro- 
per tribunal where the new administration is granted, upon the 
equitable principles adopted by its own law in the application 
and distribution of assets found there. (Conflict of Laws 423.) 

That the American and certainly the Pennsylvania legatees 
of sir William Alexander, had upon this well defined doctrine, 
the right to require distribution of the fund in the hands of his 
Pennsylvania executor, collected under the authority of her 
laws, and to resist their transmission to a foreign forum, is 
undoubted. Indeed the testator, in constituting an American 
executor, contemplated this event. Those legatees have asserted 
this right, and the fund has been accordingly assigned to them. 
But ought they or can they ask and obtain the benefit of this 
exception to the general rule, which would otherwise have 
referred them to a foreign jurisdiction without taking the benefit 
cum onere. They elect to consider the fund as “being within 
this commonwealth,” for the purpose of distribution to them- 
selves. It must on equal principle, be regarded as such by the 
state government for the purpose of tax. They invoke and 
obtain the aid of our laws, and properly ought to share their 
burdens as well as their benefits. Under similar circumstances, 
the English government demand ¢heir legacy duty. This is 
shown by clear authority. Thus in the Attorney-general ». 
Cockerell, 1 Price’s Reports 165, it was held that “legacies 
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bequeathed by a British subject in the East Indies, out of his 
personal estate to persons in England, are liable to the legacy 
duty if the executor proves the will in England and pays 
legacies there; notwithstanding the testator realized and pos- 
sessed his property in India, resided and made his will there, 
and although the executors were in India at the time of their 
appointment, and the will was originally proved there. So in 
the case of the Attorney-general v. Beatson, 7 Price Ex. Rep. 
560, where upon the death of a testator domiciled in India, 
administration with the will annexed was taken out at Madras, 
and also by another person in Scotland, and the Scotch admi- 
nistrator as residuary legatee, applied to his own use the surplus 
which the administrator in India had remitted after the payment 
of debts; it was held that the residuary legatee in Scotland was 
liable to the duty, because the estate was applied there. The case 
of Hay v. Fairlee, 1 Russeli’s Chan. Rep. 118, arose also under 
an India will, and the master of the rolls, lord Gifford, decided 
against the claim of government for the legacy tax, on the 
ground of the difference of the circumstances in that case from 
those of the Attorney-general v. Cockerell, and the Attorney- 
general v. Beatson. Mr. Pemberton in his argument for the 
plaintiff in Hay v. Fairlee, urged that in both these last eases 
the estates were administered under the authority of the ecclesi- 
astical courts, and were thus distinguishable from his own. 
And lord Gifford in the conclusion of his judgment observes, 
“This case therefore is perfectly distinguishable from all the 
authorities which have been cited. The testator having died in 
India, his property being in India, and having been administered 
there, the executors having proved the will in India only, and 
having there appropriated a sum for the satisfaction of the 
legacy, it is impossible that the income of the legacy so appro- 
priated, being remitted here to the legatee during her minority, 
can be chargeable with the duty.’”? In the case of Logan v. 
Fairlie, 2 Simons & Stuart 284, the same question in substance 
came up before the vice-chancellor, sir John Leech, who thus 
enuneiates the test by which the duty is to be charged or dis- 
allowed: “If a testator die in India, and his personal estate be 
wholly in India, and his executor be resident there, and the 
will be proved there, and the executor remit to a legatee in 
England, or to some other person in England, for the specific 
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use of the legatee, the amount of the legacy, Iam of opinion 
that the legacy duty is not payable upon such remittance, inas- 
much as the whole estate is administered in India, and the 
remittance is in respect to a demand which is to be considered 
as established there. But if part of the assets of a testator is 
found in England in the hands of the agent of suéh executor 
without any specific appropriation, and a legatee in England 
institutes a suit here for the payment of his legacy, then such 
assets are to be considered as administered in England, and the 
legacy duty is payable in respect to them.’? This was indeed 
going far in favour of the duty. Buta case where the will was 
proved in England, where part of the assets were there, and 
where these assets were administered to English legatees, it is 
manifest both from the argument of the bar in that case as well 
as the opinion of the bench, the liability of such legatees to the 
duty would not have been questioned. Now it is to be remem- 
bered, that the legacy duty act does not extend to British Indian 
possessions; and hence the decisions on cases so originating, 
were ruled on the same principle as would govern in wills made 
in a foreign country. ‘To my mind they settle, that no matter 
where the will is made, if it is proved in England—if assets are 
received and administered under it to English legatees, the 
legacy duty is payable. The English legatees coming into 
English courts to ask for payment of their legacies from assets 
collected in England, by executors deriving their functions from 
English laws, must pay the saine public duties on their legacies 
which are demandable from all other legatees. This rule seems 
to me to hold equally good in Pennsylvania. Its establishment 
rules this case against these exceptants, and subjects their lega- 
cies to the duty. In adopting this rule, neither the English 
courts nor our own in any way intrench on the fundamental 
principle, that the descent and distribution of personalty is regu- 
lated by the law of the proprietor’s domicil. We simply hold 
that when our laws are resorted to for the obtainment of letters 
testamentary, when the assets are within our jurisdiction, and 
the legatees ask and obtain payment of their legacies out of 
those assets under the authority of our tribunals, they so far 
give the assets a domestic character as to subject them to 
domestic taxation. 

The argument drawn from the act of April, 1835, which 
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authorizes foreign executors, administrators or guardians, to 
receive dividends on and make transfers of Pennsylvania state 
stocks, has no relevancy to the question in hand. That was a 
pure measure of financial policy founded on obvious reasons. 
It operates usefully in superseding the necessity of raising an 
ancillary administration as respects state stock, where no sort of 
advantage could result to any one. But the present case arises 
under a regular administration of the trusts of a will in which 
the assets to be adiministered, are not merely state stocks, but 
other funds to which the provisions of the act of 1835 do not 
apply. The bequests of this will are not specific bequests of 
state stock as such. The legacies are general and pecuniary. 
The testator’s state and other stocks are only designated as the 
primary fund for the payment of his pecuniary legacies. These 
proving inadequate, other sources of payment are indicated. 
The stocks were transmuted into money by the executor, and 
it is upon their clear proceeds that this tax has been assessed. 
The kind of property in the state from the sale of which the 
executor has derived the money balance in his hands for distri- 
bution, is altogether immaterial to the decision of the question, 
whether the parties interested in such distribution shall obtain 
their assigned portions, subject to or discharged from the colla- 
teral inheritance duty. The exceptions must be dismissed, and 
the report confirmed, 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


BROWN UW. O’BRIEN ET AL. 


1. The writ of estrepement to prevent waste during an action pending for the re- 
covery of the premises, was given by the statute of Gloucester, 6 Ed. I., c. 13, 
The act of 1803, merely facilitates the suing out of the writ authorized by the 
statute. 

2. By the act of the 27th March, 1833, No. 60, sect. 3, quarrying and mining are 
waste; but estrepement to prevent working in mines or quarries opened before 
an ejectment brought for the land, cannot be issued until the term, next succeed- 
ing that to which the writ of estrepement is returnable, unless the plaintitf file 
an affidavit of title, with a certificate of his attorney. 

. When estrepement is issued to prevent waste by quarrying or mining, the court 
is authorized, but not required, to dissolve the same, on the terms mentioned in 
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the act: when issued to prevent waste by any other means, the court is not em- 
powered to dissolve it, by this act, by the act of 1803, by the statute, or at com- 


mon law. 
4, The court will not entertain a motion, identical in its grounds and object with 


one which has been made before and overruled in the same case. 


Levi Brown brought an ejectment against Thomas O’Brien, 
Owen M’Guire, and Conn Harley, to recover thirty acres of 
land in Little Britain township, Lancaster county, and, at the 
same time, sued out a writ of estrepement to prevent waste on 
the premises. There were several quarries or mines of chrome 
on the land, some of which had been opened a long time before 
this suit. The writ of estrepement was allowed, on the affidavit 
of Slater Brown, brother and agent of the plaintiff, affirming 
that the defendants had committed, aud were committing waste 
and destruction of and in the premises, &c., by cutting down 
timber growing thereon, and digging up the soil in search of 
minerals, 

On the 17th of June, the defendants’ counsel moved the court 
to quash the writ of estrepement, and filed the following affi- 
davit, viz. Bernard M’Catfery being duly sworn according to 
law, doth depose and say, that he is the owner and landlord of 
the premises mentioned in the above writ, and that the defend- 
ants had opened the mines or quarries before the commence- 
ment of the writ of ejectment referred to in the above case. 
This motion was denied. 

Afterwards, on the Ist of November, Bernard M’Caffery 
styling himself the landlord of the defendants, made affidavit 
that he was seized and possessed of the tract of land situate in 
Little Britain township, Lancaster county, called Rock Spring, 
containing one hundred and seventy-seven acres, be the same 
more or less, under a patent from the State of Pennsylvania; 
that at the time of the institution of the above ejectment, pur- 
porting to be brought for a part of the said land, quarries or 
mines of chrome, were opened upon the said land; and the de- 
fendants in this suit were in the employ of the deponent as 
miners, working the said mines, or some of them, and taking 
thereout chrome, before the said suit was instituted, and at 
the time: it was instituted, and at the time the writ of eject- 
ment and the writ of estrepement were served. Upon this 
affidavit, the defendants’ courisel again moved to quash 
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the writ of estrepement, or for a rule to show cause why 
it should not be quashed. But, after argument, the court 
denied the motion, considering it as identical with that 
which was made on behalf of the defendants on the 17th of 
June, and as precluded by the determination of the former. 

On the same day, Thomas O’Brien, one of the defendants, 
made his affidavit, that about the 14th day of May last, he, then 
residing on the Rock Spring tract of land in Little Britain town- 
ship, under his landlord Bernard M’Caffery, for a part of which 
the above suit purports to be brought, commenced mining on 
the said land for chrome, with Owen M’Guire and Conn Har- 
ley, all in the employ of Bernard M’Caffery, and opened seve- 
ral quarries or mines; that at the time of the institution of this 
suit, and when the writs of ejectment and estrepement were 
served, any quarries and mines of chrome were opened on the 
said land, and had been so opened for some time before that, 
out of which the deponent and the other defendants dug and 
raised chrome, “which mines so remain open to this time.” 
Mr. Norris presented this affidavit, and moved the court fora 
rule (which was thereupon granted), to show cause why the 
defendants should not have leave to give security to indemnify 
the plaintiff against damage or loss by the farther working of 
the quarries or mines in question in this suit, and dissolve the 
writ. 

On the argument of this rule, several depositions were pro- 
duced, to prove that quarries or mines were opened before the 
writ in this case was issued, and that chrome was taken out 
many years ago. A deposition of John Carothers was produced, 
on the part of the plaintiffs, to show that up to the 13th of May, 
1837, Samuel Woods as teriant of Levi Brown, was in posses- 
sion of the land, and that O’Brien and the other defendants then 
tortiously entered, and began digging up the soil in search of 
minerals, 

The opinion of the court was as follows: 


Haves, president: The object of this motion, is to dissolve 
the writ of estrepement issued in the case, on the defendants’ 
giving security to indemnify the plaintiff against any damage or 
loss by the farther working of certain mines, opened by them, 
after the 13th day of May and before the 3d day of June, 1837, 
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in a piece or tract of land for which the action of ejectment was 
brought by the plaintiff. 

The writ of estrepement was issued on the following affidavit, 
viz. “Slater Brown, the brother and agent of the above named 
plaintiff, being duly affirmed according to law, says, that the 
defendants above named have committed and are committing 
waste and destruction in the premises, for which the above 
action of ejectment is brought, by cutting down timber growing 
thereon, and digging up the soil in search of minerals. He 
therefore makes this affidavit for the purpose of asking that a 
writ of estrepement may be issued to prevent the same.’”’? The 
writ is directed to the sheriff, commanding him, “that of a cer- 
tain tract of land situate, &c., containing thirty acres or there- 
abouts, whereof a suit is now pending in the district court for 
the city and county of Lancaster, between Levi Brown, plain- 
tiff, and ‘Thomas O’Brien,’’ &c., “ waste or estrepement of the 
lands and tenements aforesaid, with the appurtenances, to be 
done he do not permit, while the plea aforesaid pending is un- 
determined.”’ 

Waste, as defined by lord Coke, is a spoil or destruction in 
houses, gardens, trees, or other corporeal hereditaments, to the 
disherison of him, that has the remainder or reversion in fee 
simple or fee tail. 1 Inst. 53. Generally speaking, whatever 
does a lasting damage to the freehold or inheritance, is waste. 
Hetl. 35. Timber is part of the inheritance. 4 Rep. 62. Oak, 
ash, and elm are so considered in all places; and where other 
trees are generally used for building, they are for that reason 
considered as timber; and to cut down such trees or top them, 
or do any other act whereby the timber may decay, is waste. 
Co. Lit. 53, 54; 2 Roll’s Abr. 814. 

To open the land in search of mines of metal, coal, &c., is 
waste; for it is a detriment to the inheritance; but if the pits or 
mines were open before, it is no waste for the tenant to continue 
digging them for his own use, for it is now become the mere 
annual profit of the land. 5 Rep. 12; Hob. 295. If there be 
open mines in land, and the owner lease it to another, “ with 
the mines in it,’ the tenant may dig in the open mines, but not 
in the close mines. 1 Inst. 546. 

Such is waste at common law; and for this, a preventive 
remedy was found in the writ of estrepement; which lay, after 
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judgment, in an action real and before the possession was deli- 
vered by the sheriff, to stop any waste, which the vanquished 
party might be tempted to commit, in lands that were deter- 
mined to be no longer his. 2 Inst. 328. But for waste and des- 
truction, committed by the defendant in the course of the suit, 
which a party knowing the weakness of his title, might, in the 
certain anticipation of a decision against him, feel inclined to 
attempt, an adequate remedy was still wanting. The stat. of 
Gloucester, 6 Edw. 1, ¢. 13, therefore gave the writ of estrepe- 
ment, pendente plucifo; which is a continuing Injunction upon 
the sheriff, to prevent waste at all times during the pendency of 
the suit, and gave him power, if he could not otherwise effect the 
object, to imprison the wasters, aud, if necessity required, to eall 
to his aid the posse comitaius. ‘This statuie, by the report of 
the judges of the supreme court, in 1808, is in force in Pennsyl- 
vania. In 1798, however, it was decided in the lessee of Jolin 
Dickinson x. John Nicholson, that the writ of estrepement was 
not of course; but if waste should be comunitted in vacation, the 


1 
‘ 


plainti must apply to a judge of the court, who, upon a rule to 


show cause and a proper allidavit, would direct that such writ 
should issue, Therefore, by the act of the 2d of April, 1803, 
the prothonotary of the court in which an ejeetment is depend- 
ing, was authorized upon affidavit of the plaintil or other per- 
sou knowing the facts, filed in his office, that the tenant or 
defendant has committed or is committing waste and destruction 
of aud in the premises, to issue a writ of estrepement to prevent 
the same, of course, without motion to the court, aud in vaca- 
tion, &e. The preamble to this enactment, recites that defend- 
ants in ejectment, frequently commit great waste and destruction 
of the premises demanded, during the pendency of the suit and 
before the trial thereof, and it has heretofore been considered, 
that the writ of estrepement to prevent such waste and destruc- 
tion, can issue only upon aflidavit filed and motion to the court 
iu term time: to furnish « more expeditious remedy, this act 
made the writ of estrepement issuable of course, without the 
necessity of a special a//ecaulur of the court, or fiat of a judge. 

lt appears, then, that estrepement to preveut waste during 
un action to recover the premises, was given by the statute of 
Gloucester, which prescribed the terms or exigency of the writ, 
commanding the sheriff to inhibit the tenant—* ne facial vast- 
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um vel estrepamentum pendente placito dicto indiscusso;”’ 
and that our act of 1803, merely facilitates the suing out of the 
writ authorized by that statute. The act makes no alteration 
in the requisitions of the writ, or its form, nor attempts to des- 
cribe the offence, which the writ is intended to restrain and pre- 
vent, except by the general term of waste. What constitutes 
waste, is left both by this aet and the statute of Gloucester, to 
the common law definitions and the ‘resolutions of the judges. 

The act of 1822, “to prevent waste in certain cases,’’ it is 
unnecessary to notice any farther than to say, that it much ex- 
tends the remedy of estrepement, not only by the new classes 
of cases which it comprehends, but the circumstances under 
which, according to its provisions, the writ may be issued, and 
the power it confers upon the court to dissolve the same. 

By the common law, by the statute, and by our act of 1803, 
the writ of estrepement when issued on behalf of the plaintiff in 
ejectinent, enjoined the sheriff! during the continuance of the 
action, to prohibit the defendant from committing waste or des- 
truction in the premises. Cutting down timber growing thereon, 
and digging up the soil in search of ‘minerals, are waste. The 
power to dissolve the estrepement, was not given to the court 
either by the common law, the statute of Gloucester, or the act 
of 1803. 

The act of the 27th of March, 1833, enacts in the 3d section, 
that quarrying and mining and all such other acts as will do 
lasting injury to the premises, shall be considered as waste, un- 
der the provisions of the act of 1803 before referred to. At 
common law, quarrying or mining was not waste, unless the 
tenant opened new mines or quarries for the purpose; but by 
the act of 1833, quarrying or mining, whether in old or new 
mines, constitutes waste in the defendant, against whom an 
ejectinent is brought. The first proviso in the 3d section res- 
tricts the issuing of the estrepement to prevent the working of 
quarries or mines, which were opened previously to the institu- 
tion of the suit, until the next term succeeding that to which 
the writ of ejectment was returnable, or until the plaintiff shall 
have filed an affidavit of title, with a suppletory certificate of 
his attorney. ‘This being an alternative condition, the estrepe- 
ment even in case of open quarries or mines, may be issued, if 
either branch of the alternative be fulfilled: that is to say, at 
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the second term, without the affidavit and certificate, or at the 
first term, the affidavit being filed with the attorney’s certificate. 

Quarrying and mining being waste, the plaintiff in ejectment 
is entitled to his estrepement to prevent them, under the act of 
1803, at any time during the pendency of the suit, as in other 
instances of waste ; but where the mines or quarries were open- 
ed previously to the bringing of the suit, the estrepement is to 
be issued only on the conditions just noticed. When issued, 
there is another condition to which the writ is subject by the 
second proviso, 7. e. to be dissolved at the discretion of the 
court, on the defendant’s giving security to indemnify the plain- 
tiff against any damages or loss by the farther working of the 
quarries or mines, or on such other terms and conditions as the 
court may consider equitable and just. The court is not required, 
but only authorized to dissolve the estrepement, under the cir- 
cumstances and on the terms mentioned. Had this writ of 
estrepement been issued to prevent the defendants from work- 
ing the quarries or mines, which were opened before the eject- 
ment was commenced, it would have presented a question for 
the discretion of the court, whether under the circumstauces 
disclosed in the depositious, the estrepement ought to be dis- 
solved on terms. The defendants have not on this motion 
shown any colour of title in themselves: they appear as mere 
tortfeasors upon the premises. They enter without pretence of 
right, and begin not to work in the mines already opened, but 
to dig up the soil in search of new mines; and although they 
threw out of some of the numerous holes which they dug, some 
“surface ore,’’ yet it does not distinctly appear that they opened 
any new mine, unless surface ore may constitute a mine, which 
implies as I suppose, a body of ore under ground or beneath 
the surface. Had they opened a mine or mines before the eject- 
ment, and the estrepement had been issued against them on 
that account, it would have come within the 2d proviso of the 
3d section, and the court might have been properly asked to do 
what the present motion demands. The question then would 
have been, whether the court ought on their behalf, to dissolve 
the estrepement. Even in that case, the defendants’ not pre- 
tending to any title in the land, having only entered upon it to 
procure the ore of chrome wherever they could find it, by dig- 
ging up the soil, would in my opinion, have no equitable or 
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just claim upon the exercise of the court’s discretion to allow 
them to proceed with the work. The case would not fall with- 
in the policy of the provision contained in the 3d section of the 
act of 1833. ‘The operations of open mines may often be so 
connected with the welfare of the community, or at least ot 
humerous persons engaged in working them, that to interrupt 
and close them suddeuly, might produce extensive and serious 
inconvenience. This consideration must have entered into the 
views of the legislature, if it was not their chief motive in pass- 
ing the provisos of the 3d section; for 1 can conceive of no rea- 
son less cogent, that could have induced them to permit, under 
any conditions, the coutinuance of what they had just declared 
to be waste, and designated as a lasting injury to the premises. 
But the estrepement under consideration does not purport to 
have been issued, “to prevent waste or injury by the working 
of quarries or mines.’ It is to prevent waste in general, com- 
manding the sheriff that he shall not permit waste to be done, 
while the plea of ejectent is pending. ‘The affidavit states the 
waste to have been committed by cutting down timber growing 
ou the premises, and digging up the soil in search of minerals, 
The acts of waste proved by the depositions, are the digging 
of holes or pits in the ground to get chrome; and the evidence 
is that the defendants, between the l4th of May and the 14th 
of June, 1837, dug about thirty of these holes, out of some of 
which they obtained what is ealled surface chrome. John Ca- 
rothers testifies, that he saw three of the deteudants digging in 
new pits, so late as the last mentioned day, which was subse- 
quent to the suit brought. Whether these pits were opened 
after the institution of the ejectment, does not however appear. 
sut itis sutliciently evident from the depositions, that the de- 
fendants have been digging up the soil in search of minerals ; 
and there is nothing to contradict the other statement of the 
affidavit, that they had cut down timber growing on the pre- 
mises; but the fact of their having erected a shanty or dwelling 
upon the land, goes to sustain that statement. The case there- 
fore, is not such a one as under the provisions of the 3d section 
of the act of the 27th of March, 1833, would authorize the court 
to dissolve the writ of estrepement; and the rule must be dis- 
charged. 
Rule discharged. 


9 * 
‘ 
wv ‘ 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF PHILADELPHIA. 
[June 28, 1545. 
TRUEMAN UV. TRUEMAN., 

1. An administrator de bonis has a right by the act of 24th February, 1834, sect. 
31, to recover of the legal representatives of the deceased executor or adminis- 
trator, the balance remaining in their hands due to the estate of the decedent, 
whether a final administration account of such executor or administrator has or 
has not been settled. 

2. Where the share of the widow, of the proceeds of a sheriff’s sale of the real 
estate of a decedent, was retained in her hands, she being herself the adminis- 
tratrix, it is upon her death to be still considered as part of the estate of the de- 
cedent, to be recovered by the administrator de bonis non. 

3. In an action by the administrator de bonis non against the representatives of a 
deceased executor or administrator, it is not a good plea that more than seven 
years have elapsed since the death of the decedent and before commencement of 
the action. 


This was an action of debt by Amos Trueman, administrator 
de bonis non of Isaac Trueman, deceased, against John True- 
man, administrator with the will annexed of Elizabeth True- 
man, deceased, who in her lifetime had been the administratrix 
of the said Isaac Trueman. 

There were three counts in the declaration. The first set 
forth that Elizabeth Trueman, as administratrix of Isaac True- 
inan, had on the 10th day of June, 1828, settled an account in 
the orphans’ court, showing a balance in her hands to be distri- 
buted, of $1186 34; that the same had never been distributed, 
but remained in the hands of the said Elizabeth and still remains 
in the hands of the defendant, her administrator, due and owing 
to the estate of the said Isaac, whereby an action hath accrned, 
&c. The second count stated that Elizabeth was indebted in 
her lifetime to the estate of Isaac Trueman, in the sum of 
$ 2500, then and there remaining in her hands, and that after- 
wards the said sum came to the hands of the defendant, her ad- 
ministrator, whereby an action hath accrued, &c. The third 
count averred that the said Elizabeth in her lifetime, had and 
received the sum of $2500, to the use of the estate of the said 
Isaac, to be paid and distributed by her in due course of law, 
whereby and by reason of the said sum remaining unpaid and 
undistributed by the said Elizabeth, and by the said defendant, 
her administrator, an action hath accrued, &c. 
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The first plea was “ Nunguam indebitatus’”’—on which 
issue was joined. 

As a second plea to all the counts, the defendant pleaded that 
the said Elizabeth did in her lifetime, fully administer and dis- 
tribute the estate of the said Isaac, after payment of debts, to 
wit, the sum of $1186 34; which sum was the proceeds of the 
real estate of the said Isaac, sold by the sheriff after his death. 
And that the said Elizabeth did distribute and pay the sum of 
$296 58, to one Sarah Burns, a sister of said Isaac; also the 
same sum among the children of Amos, a brother of said Isaac; 
and the sum of $593 17 to Elizabeth, the widow of the said 
Isaac. And that the said persons were the next of kin and law- 
fully entitled to the said sum of money. 

Replication, that as to so much of the said plea as relates to 
the sum of $593 17, that the said Elizabeth to whom it is al- 
leged to have been paid, and the said Elizabeth by whom it is 
alleged to have been paid, were one and the same person, and 
that no security was given by or to the said Elizabeth, for the 
payment after her death of the said money. 

To this replication, the defendant demurred. 

For a third plea, the defendant pleaded that the causes of ac- 
tion arose out of and concerned the sum of $1186 37 (the pro- 
ceeds of a sheriff’s sale of real estate), which was received and 
held by the said Elizabeth as administratrix, on the 20th Feb- 
ruary, 1828, and after payment of all debts. And that more 
than seven years had elapsed after the decease of the said Isaac, 
and before the commencement of this suit. 

To this plea as applied to the first count, the plaintiff demur- 
red. To it, as an answer to the second count, plaintiff replied 
that the said Elizabeth did not give such security as by law re- 
quired, before receiving the said sum of money, and that after 
the death of the said Isaac, she came into the orphans’ court, 
and by an account there filed, acknowledged the said money to 
be in her hands. 

To this replication defendant demurred. 

To the third plea, as an answer to the third count, plaintiff 
replied that the said Elizabeth did not give the security required 
by law before receiving the money: and that afterwards she 
acknowledged by an account in the orphans’ court, the said 
sum of money to be in her hands, and that neither she nor the 
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said defendant ever filed any other account, or paid or distri- 
buted the said sum of money. 
To this replication the defendant also demurred. 


Mr. J. Y. Clarke Hare for the plaintiff, cited 2d Report of 
the Commissioners’ Civil Code, p. 31; 1S. & R. 549; 3 Rawle 
361; 9 Watts 485; 8 Watts 242, 254; 2 Watts 163; 1 Ashmead 
352; 2 Watts & Serg. 182; 2 Yeates 261; 5 Whart. 539; 17S. 
& R. 293; 5 Watts 109; Act of 24th February, 1834, s. 31, 33; 
Act of 19th April, 1794, s. 18; Act of 29th March, 1832, s. 19; 
Act of 8th April, 1832, s. 18. 

Mr. M’ Murtrie tor defendant, cited 17 S. & R. 36; 6 Watts 
& Serg. 200; 8 Watts 483; 2 Hill 186; 2 Binn. 294; 7S. & R. 
375; 11S. & R. 224; 6 Watts 33; 7 Watts 204; 6 Madd. 241; 
1 Watts 373; 2 Watts & Serg. 182. 


The opinion of the court was delivered June 28, 1845, by 

SHarswoop J. It isto be gathered from the decision of the 
supreme court in the case of Drenkle v. Sharman (9 Watts 485), 
that the thirty-first section of the act of 24th February, 1834, 
entitled “an act relating to executors and administrators,”? was 
intended to change the common law, and to provide that the 
same rule should be applied to the ease of deceased executors 
or administrators, as had been previously enacted in regard to 
executors or administrators dismissed from their trust. By 
requiring that in all such cases the estate shall be delivered to a 
new administrator for final settlement and distribution, many 
difficulties and embarrassmeuts which were previously in the 
way of creditors, are obviated. Potts v. Smith, 3 Rawle 361, 
Whatever doubts might well suggest themselves upon the words 
of the section itself without the proviso, it seems impossible to 
give a consistent and sensible construction to the whole, except 
by holding, that the administrator de bonis non shall recover ot 
the degal representatives of the deceased executor or adminis- 
trator, the ba/ance of moneys remaining in their hands due to 
the estate of the decedent, whether a final administration account 
of such executor or administrator, has or has not been settled 
before the appropriate tribunal. The only differeuce which ap- 
pears to be made by the legislature, is that in the case where 
such an account has never been settled, the court in which the 
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action by the administrator de bonis non is commenced, is di- 
rected to stay the proceedings in such action, on the defendant’s 
filing such account in the register’s office of the proper county, 
within a specified time, until said account shall have been finally 
settled and adjusted: and that on the production of a certified 
copy of said account so settled and adjusted, the court in which 
such suit shall be pending, is required to render judgment for 
the balance which shall thereby appear to be due to either party. 
It has been held by this court, that this sammary judgment can 
only be rendered in the case specially provided, where the ac- 
count is settled pending the action. Esher v. Fulmer et al., 2 
Miles 463. But it is difficult to find in the words or spirit of 
the act, any warrant for the idea that the case of a balance ap- 
pearing upon an account settled previously to the commence- 
ment of the suit, where such account was final, was not intended 
to be reached by the action. There may be some inconve- 
nience and some incongruities in requiring that, in case of the 
death of an executor or administrator, who has fully adminis- 
tered the estate of his decedent in the strict legal sense of the 
term, that is, collected and converted all the effects into money, 
the amount shall pass into the hands of an administrator de 
bonis non, for the mere purpose of distribution. The estate 
may thus also be unnecessarily subjected to some additioual 
charges. Yet the legislature must be considered to have weighed 
all this; and it is certain, by the express decision of the supreme 
court upon the point, that where any debts are claimed to be 
unpaid, the creditor cannot now maintain an action against the 
legal representatives of the deceased executor or administrator. 
The proper mode is to proceed against the administrator de 
bonis non, who is bound to collect the assets which remain in 
the hands of the first executor or administrator, and apply them 
to the payment of the debts. Drenkle v. Sharman, 9 Watts 485. 

These considerations dispose of the objections made to the 
action and to the declaration. 

The replication to the second plea which has been demurred 
to, we consider as an answer to so much of the plea as it pro- 
fesses to answer, and therefore overrule the demurrer. It 
appears by the plea, that the balance of money due by the first 
administrator to the estate of the decedent, was wholly composed 
of the proceeds of real estate received from a sale under an 








166 District Court of Philadelphia. 


execution by the sheriff. The right of the widow to one-half 
was for her life only, aud she being herself the administratrix, 
the retainer by her to this amount must be held to have been 
according to her right as widow. Her right was to the use of 
this money during her life. Immediately upon her death the 
principal became, as perhaps in the abstract contemplation of 
the law it had all along been, a part of the estate of the dece- 
dent, remaining in her hands, and as such payable to the admi- 
nistrator de bonis non for distribution amoug those entitled in 
remainder according to their respective rights, It is unnecessary 
to consider whether this case was within the 46th section of the 
act of 24th February, 1834, requiring the tenant for life to give 
security before receiving auy part of the surplusage of real 
estate sold for the payment of debts, or if security had been 
given by the widow, being herself the administratrix, what the 
effect of it would have been upon the rights of the parties in 
this action, as the replication avers that no security whatever 
Was given, 

The third plea sets up in substance the defence, that more 
than seven years had elapsed after the decease of the decedent 
and before the commencement of this action, As 2 plea to the 
first count of the declaration, it is demurred to generally, and 
we cousider it as bad. The 18th section of the act of 19th 
April, 1794 (which is re-enaeted by the 19th section of the act 
of Sth April, 1833, Purd. 606), provides, that “all such of the 
intestate’s relations and persons concerned, who shall not lay 
legal claim to the respective shares within seven years after 
the decease of the intestate, shall be debarred from the same 
forever.”? Admitting for the present that this provision applies 
to the case of the proceeds of real estate, though it has been 
held not to apply to a claim by the heir to the real estate itself, 
(Blackman v. Gregs, 2 W. & S. 182), it is evidently a provision 
not intended for the benefit of the executor or administrator, 
but of those among whom the estate may have been distributed. 
In case of escheat for want of heirs or known kindred, the 
right of the commonwealth is in like manner quieted in seven 
years as to real, and in five years as to personalty, by the “act 
to declare and regulate escheats.”? Purd. 384. It cannot be 
supposed that the legislature meant that the executor or admi- 
nistrator should himself keep the estate or the shares of such as 
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did not appear and make legal claim within the allotted period. 
But it was plainly intended to protect him, and to protect the 
estate against dormant claims, where he has actually made dis- 
tribution among those who according to appearances at the 
time, were rightfully entitled as the next of kin. To say that 
seven years have expired from the death of the decedent, is 
therefore no answer to an action by the administrator de bonis 
non. It is the case of a trust to which the statute of limitations 
has never been held to be an effectual bar, as against the cestuiz 
que trust; though it may be employed by the trustee to protect 
the possession of the latter against a stranger. ‘The defendant 
in this case might perhaps plead, that after having fully admi- 
nistered the estate and paid all the debts, the first administrator 
had truly and faithfully distributed the balance which remained 
among those who made legal claim thereto as next of kin, and 
that no person entitled to receive any part thereof, had made 
such claim thereto within the period of seven years from the 
death of the decedent. Upon such a plea the question whether 
the section of the act of 1794, before referred to, was at all 
applicable to the case of the proceeds of real estate, would arise 
and require decision, which is not the case in the present state 
of these pleadings. 

As the third plea is in this view equally bad an answer to 
the second and third as to the first count of the declaration, it is 
unnecessary to consider whether the replications to it as applied 
to the second and third counts, are or are not sufficient, as even 
if they should be held not to be sufficient, the court upon these 
demurrers to them, must give judgment upon the whole record; 
and as it appears from a consideration of the whole record, that 
the matters of law presented for our decision are with the plain- 
tiff, he must have judgment upon the pleadings demurred to, 
unless the defendant should see fit to make application to the 
court for leave to amend. 

Leave granted to the defendant to amend. 
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IN THE QUARTER SESSIONS OF PHILADELPHIA. 


IN THE MATTER OF ELLIOTT CRESSON’S CLAIM FOR DAMAGES 
ON WASHINGTON STREET, KENSINGTON, 

1. This court have no authority over a fund in the county treasurer’s hands, which 
has been awarded as damages for opening streets by a jury, after the report of 
the jury is confirmed, and an order of approval issued by the court. The power 
of the court to distribute must be exercised before the report is approved, and 
the claim must be made before the certificate of approval is obtained. 


The opinion of the court was delivered by Parsons J., as 
follows: 

Without adopting the principles on which the auditor has 
founded his report, we think the conclusion is correct at which 
he has arrived, and are of the opinion that the district of Ken- 
sington is not entitled to the claim which has been presented, 
for pitching and paving on Master street, under the facts dis- 
closed by the report. We are not now prepared to decide that 
where a street has simply been laid down on the plan of a 
district, which may not be opened for fifty years, and where 
other streets cross the one thus laid out, or intersect it, the com- 
missioners of an incorporated district have not the right for the 
general benefit of the public to go forward, pave the street, and 
regulate the sidewalks, at the expense of the owner of a lot which 
may at some future day be taken by an unopened street already 
located. This is a question worthy of serious consideration, 
and deserving of much reflection when it shall be presented 
solely for adjudication. But there are other grounds on which 
our opinion is formed, equally conclusive against the claim now 
presented. 

When damages have been awarded to the owner of a lot of 
ground, taken by the opening of a street, the right of permitting 
lien creditors to appear in this court, and ask to have their liens 
first paid out of such damages before the owner is permitted to 
take any of the money, is purely equitable; and when first 
exercised by this court, as appears by the opinion of the presi- 
dent judge, in the matter of Noble street, 1 Ashm. Reps. 276, 
this great exercise of our power was based upon those pure 
principles of equity and justice, which ought to govern every 
judicial tribunal. 
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Our authority to give relief to meritorious lien creditors may 
have been questioned, but has never been denied by any deci- 
sion of the supreme court, and is a power which I think we 
ought to exercise until it is otherwise determined by some 
superior tribunal. 

What then is the equitable claim of Kensington here? In 
1829 Washington street was laid out. In 1834 the pitching 
and paving was done by the commissioners of this district. On 
the 27th of October, 1840, there was a report by the jury for 
damages to be paid Mr. Cresson, in taking his lot of ground 
south of Master street, which report was confirmed on the 7th 
of January, 1841, and an order issued from this court on the 
27th of November, 1841; and on the 29th of the same mouth a 
demand of payment was made upou the county commissioners, 
and on the 12th of December, 1842, the county board made a 
specific appropriation for the payment thereof, together with 
interest. 

The manner in which this court exercise the equitable con- 
trol over damages in road cases, is particularly pointed out in 
the opinion to which I have referred in the matter of Noble 
street; and this is the language used by the president judge: 
“It may be supposed that we are exercising a novel jurisdic- 
tion in this case, and one certainly not contemplated by the 
letter of the act of assembly, giving this court jurisdiction in 
laying out roads, and assessing damages resulting from the 
same. But the road law not only gives us the power of caus- 
ing the damage done to the citizen from opening of a road 
through his improved land, but until we approve of the report 
of the jury by whom they have been assessed, the county trea- 
surer is not authorized to pay them. Our certificate of approval 
being therefore indispensable, we can withhold or grant it 
according as justice and equity would seem to require.” 

But in the case now before us, the certificate has been had, 
the approval made, and the fund appropriated, and in the hands 
of the treasurer of the county. What control have this court 
over the funds? Should we make an order that the alleged 
lien of the district of Kensington should be paid, how can we 
enforce the decree? The fund is not in court; of course we 
have no specific control over it. 

Mr. Cresson does not want our approval of the report of the 
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jury, for this he has already. He does not want a certified 
order from this court, because he has received it, and made a 
demand for his money. What control have we over the county 
treasurer, if he should choose to pay the money to Mr. Cresson? 

It is difficult for me to conceive any benefit which could 
result from any decree this court could make in favour of the 
claimant. But if we adopt the theory of legal presumptions 
which necessarily flow from the approval of the court of the 
report by the jury, and the subsequent order issued thereon, it 
is fair to presume that this claim has been or might have been 
adjudicated upon before the order was issued. It is a general 
rule, if a fund is in court for distribution and a party has a lien 
upon it, and fails to present it before the fund is distributed, his 
claim is entirely gone. His day in court is ended, and the loss 
must be attributed to his own negligence in not presenting it at 
a proper time. Ido not think we should be doing this party 
any injustice by applying these rules in the present case; and 
am unable to see how we can do otherwise, if any consistency 
of judicial decisions is observed. The rule laid down in the 
case of Noble street is certainly a safe one, and it seems to be 
there fully settled, that the claim must be made before the certi- 
ficate of approval is obtained. 

But even admitting that the order had not issued, where 
is the equity of the claim of Kensington? The district 
went on and did this work: laid down the pavement in 
front of the lot after Washington street had been laid out; and 
now when the street is opened, the entire lot is taken by the 
street, the district gets the pavement and all the materials of 
which it is composed, laid down in the centre of the new street, 
yet asks the owner to pay for it. Is there any equity in a claim 
like this? It appears to me not. This paving was done in 
Master street. Washington street crosses it, and takes the lot 
in front of which the work was done. It has become the pro- 
perty of the public. If this paving had not been done before 
Washington street was opened, it would be unecessary that it 
be done immediately after. All will admit the former owner 
of the lot could not be charged with it, and why, because the 
public have taken his property; it belongs to them; and why 
should he pay when he has no property that can derive the 
least advantage from it ? 
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The principle on which the legislature have given to the dis- 
trict authority to pave in front of a man’s lot, and compel him 
to pay for the work, is that such an improvement enhances its 
value, and gives to the owner personal convenience in approach- 
ing it, as well as the public the benefit of a safe highway ; and 
although an unopened street might be laid over the lot, and we 
might suffer the district to enforce the collection of their claim 
against the owner, till his property was actually taken for pub- 
lic use, yet after it is taken, it would certainly be against equity 
and good conscience that he should be compelled to pay for it, 
when nothing was allowed in the assessment of damages, (as 
was the case here). We all know that although a claim may 
once be valid, yet by the subsequent act of the parties or the 
law, it is against equity that it be enforced. Such I conceive 
is the true principle as applicable in thiscase. The district per- 
haps, might ten years ago have enforced the collection of this 
claim against Mr. Cresson; but they in common with the people 
of the county, have taken his property and appropriated it to 
public use; the district will now derive a/l the benefit of the 
work, and it seems to me on no principle of justice between 
man and man, can they ask the payment of this claim from Mr. 
Cresson. We are certainly unwilling to lend any aid from this 
court to enforce such a claim. 

There are other questions of deep interest which arise in the 
case, on which I forbear to express any opinion, which perhaps 
are equally conclusive against the present demand, but leave 
them for decision when they may arise. For the reasons above 
stated, the court order the report confirmed. 
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IN THE COMMON PLEAS OF CHESTER COUNTY. 
{June, 1845. 
GUERIN WU. GUEST. 

1. Though an attachment execution cannot issue out of the common pleas, upon a 
transcript of the judgment of a justice of the peace, before an execution issued 
by the justice, and returned “ nulla bona,” yet where such execution has actually 
issued, and been so returned, final process to enforce the judgment, sued out in 
court, is not void, although no certificate of the justice’s execution and return, 
has been filed in the prothonotary's office prior thereto. In such cases, the court 
will give leave to file such certificate nunc pro tunc. 


In this ease an attachment execution, given by the 35th sec- 
tion of the act of June, 1836, sw transcript of the judgment of 
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a justice of peace, had issued out of the court of common pleas. 
Before its return, two rules were taken. Que on the part of the 
defendant, to show cause why the attachment execution should 
not be set aside, and the second, on the part of the plaintiff, to 
show cause why leave should not be given to file, nune pro 
func, the certificate of the justice that, prior to the filing of the 
transcript, an execution had been issued by him and returned 
“nulla bona.’ On the hearing of these writs, it appeared that 
judgment was recovered before the justice, June 20, 1844, upon 
which an execution was issued by hitn against the defendant 
on the 26th of the sueceeding August, and returned by the con- 
stable, on the 14th of September then next, that no goods could 
be found sutlicient to satisfy it. After this, a transcript of the 
judgment, unaccompanied by a certificate of the execution and 
return, was filed in the prothonotary’s oflice, and the attachment 
execution issued, 


Mr. Darlington for the plaintiff, now offered the justice’s 
certificate, and argued that the substance of the 10th section of 
the act of March, 1810, had been complied with, and therefore 
the court would permit an omission of form to be amended, and 
cited Hitchcock vw. Long, 2 W. & 8S. 171; Adams v. Null, 5 W. 
& S. 363. 

Mr. Hickman for the defendant, insisted that the language 
of the act of 1810, expressly requires a certificate to be filed, 
before execution issued, and that an execution without such 
certificate, was invalid. 


By rue Court. Though literally, the act of 1810 requires 
the certificate of the justice to be filed before the issuing of a/v. 
fa., yet it is apparent the only object of the legislature, when 
enacting this provision, was that an execution should, in fact, 
be issued by the justice, and a return made of it, before the de- 
fendant is subjected to the more extensive process of the court. 
The certificate is merely called for as evidence, to satisfy the 
court and its officer, this has been done. Where in truth it has 
been done, the policy of the statute is satisfied; its substantial 
requisitions are performed. Now where substance has been 
observed, courts are always liberal in allowing defects of form 
to be supplied, where the justice of the case will not be affected 
by it. Of this many instances might be given. Thus in Speak- 
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man’s ex’rs v. Speakman, not yet reported, the supreme court, 
on appeal from the common pleas, allowed the names of the 
executors of a deceased plaintiff to be inserted, nune pro tunc, 
on the record of a judgment recovered in the lifetime of the de- 
ceased, to support an execution issued in the names of the exe- 
cutors, though previous to the execution there had been no 
suggestion of the death made; and in Means v. Trout (16 S, & 
R. 349), and Adams v. Null (5 W. & S. 363), parties appellant 
were permitted to amend defective recognizances of bail on ap- 
peal. There is no reason why the principle which governed in 
those cases should not be extended to the one in hand; where- 
fore, the second rule is made absolute, and the first discharged. 


{[June, 1845. 
DUNN WU. FRIES. 

1. Though an attachment execution issued out of the common pleas, sur transcript 
of the judgment of a justice of peace, before execution issued by the justice, is 
irregular, and cannot in general be sustained; yet if a debtor, garnishee, appears 
to the scire facias clause, denies his indebtedness, takes defence and has a trial 
on the merits, he cannot afterwards object to the irregularity of the process. 


In this case, an attachment execution sur transcript of a judg- 
ment reudered by a justice of the peace, filed in the common 
pleas, issued out of that court, with a clause of scire facias 
agaiust the present defendant, as the debtor of the defendant in 
the original judgment. On the return of the writ, the garnishee 
appeared, and on the 10th of June, 1844, in answer to interroga- 
tories filed, denied his indebtedness. On the 18th of September, 
the plaintiff entered a rule to plead. On the 14th November, 
the garnishee pleaded that he was not indebted, &c. On the 
30th of December, the plaintiff eutered a compulsory rule for 
arbitration, under which arbitrators were appointed, before 
whom the garnishee appeared and made defence. On the Ist 
of March, 1845, they awarded in favour of the plaintiff, and 
found a certain sum due from the garnishee to the original de- 
fendant; which award remained unappealed from. The gurni- 
shee then obtained a rule to show cause why the attachment 
execution should not be set aside, on the ground that no previous 
execution was issued by the justice of peace with a return of 
nulla bona, according to the provisions of the 10th section of 
the act of March, 1810. 

40* 
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Davis showed cause against the rule, and objected that after 
a trial on the merits, the motion to quash the process came too 
late. He cited 2 Penn. Pr. 523; Id. 558-59-63-70-73-74; 25S. 
& R. 421; 3S. & R. 238, 364; 2 Miles 398; 1 Dall. 294; 2 Dall. 
79. 

B. F. Pyle contra, argued that without a previous execution 
issued by the justice, the common pleas was without jurisdiction 
over the subject matter, and, consequently, it was never too late 
to object. 


By rue Court. The provision requiring an execution to be 
issued by the justice of peace, was intended for the benefit of 
the defendant in the judgment. Waiving the fact that the pre- 
sent application comes from the garnishee, whose right to inter- 
fere in this way might, perhaps, admit of question; it is settled 
by repeated decisions, that any advantage or benefit which the 
law confers on a litigant party, may be waived by him, either 
expressly or tacitly, and that where he goes to trial and takes 
his chance upon the merits, it operates as a waiver of previous 
omissions and irregularities, of which he might have taken ad- 
vantage if application had been made in time. In suclhi cases, 
it is generally the duty of the party to make his objection before 
the next succeeding step in the cause is taken, and certainly, 
before his adversary is put to additional costs. The application 
in this case is therefore, too late, unless as is suggested by the 
garnishee, we have no jurisdiction of the subject, until execution 
issued by the justice. But in this he is mistaken. Under the 
act of 1810, the transcript may be filed at any time, after which 
the judgment becomes a judgment of the common pleas, over 
which it has the same jurisdiction as in the case of a judgment 
originally rendered by it, with the exception that an execution 
cannot regularly issue, without previous final process issued by 
the justice. But the want of such process does not affect the 
jurisdiction given by the act of assembly. The distinction is 
between the want of jurisdiction, which nothing can cure, and. 
the irregular exercise of it, which many things remedy, and 
nothing more frequently than lapse of time and consequent 
laches of the party complaining. Such is the case here. The 
rule must, therefore, be discharged. 
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Binns’ Magistrates’ Daily Companion: A Treatise on the Office and 
Duties of Aldermen and Justices of the Peace, in the State of Penn- 
sylvania.— This work includes all the required Forms of Process 
and Docket Entries.—The Laws and Law Reports have been care- 
fully examined, in order to embody not only whatever may be 
deemed valuable to Justices of the Peace, but to Landlords, Ten- 
ants, and General Agents; and also, to make the volume, what it 
purports to be—A Safe Legal Guide for Business Men. By Joun 
Binns, Alderman in the City of Philadelphia. Philadelphia: Hogan 
& Thompson. 1845. 


Ix compiling this publication, such improvements and alterations have been 
made upon * Binns’ Justice,” which appeared in 1849, and met with a flattering 
sale, that it isin fact a new work, though the subject is the same, and mach more 
useful and complete than its predecessor. The arrangement of each article is sim. 
ple and clear, which is praise that cou!d not well have been bestowed upon “ Binns’ 
Justice,” which was open to many serious objections on that score. The first hun- 
dred pages of it was occupied with miscellaneous information of some importance, 
but owing to a very imperfect Index, it was a matter of great difficulty to find out 
the particular points contained in it. ‘The new treatise is arranged altogether un- 
der alphabetical titles, after the manner of Burns’ Justice. 

Another feature in the present work, which we notice, is the numerous new arti- 
cles on titles). Among them may be mentioned the following new and important 
titles: False Pretences, Riot, Original Entries, Partnership, &c., &c., and the Act 
Abolishing Imprisonment for Debt with its construction. An article giving fami- 
liar illustrations of the most frequent proceedings occurring before a Justice of the 
Peace (p. 235 to 241), seems well calculated to be of service to magistrates, by giv- 
ing to their office practice regulurity and system. ‘The Index to this volume (a 
most essential part of a book consisting of a vast variety of matter), deserves to be 
particularly mentioned, because one of the chief faults of the first work was a de- 
fective and meagre Index. This defect has been abundantly supplied by a very 
copious one of twenty pages, which renders all the information of the volume at 
once accessible to the inquirer. 

We notice that Alderman Binns has collated the decisions of the Supreme Court 
and other authorities, upon points of law and practice, which ought to be familiarly 
known to every one exercising the functions of a magistrate. 

In the work before us (p. 275), it is said, that Aldermen of the city of Philadel- 
phia, Pittsburg, or Lancaster, cannot issue process beyond the city bounds, nor 
Justices of the Peace beyond their county bounds, except they be writs of capias in 
criminal cases, and subpoenas in civil and criminal cases. 

Notwithstanding we have heard the opinion expressed that an Alderman of a 
city cannot issue a warraut to arrest a person in the county, for an offence com- 
mitted therein, yet we are prepared to maintain, that in respect to criminal matters, 
an Alderman’s jurisdiction is co-extensive with the county in which he resides, It 
seems to us that an adverse opinion arises from a tnisapprehension of the nature of 
his office and his jurisdiction generally. We freely allow, that an Aldcrman’s or 
Justice’s cognizance in civil matters, is restricted to the limits of the city or county 
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in which he resides, as that part of his jurisdiction is narrowed and defined at the 
very time it is conferred. See Act of 20th March, 1810, Sect. 20, Purd. Dig. 635 ; 
1 Ash 152. His criminal jurisdiction stands upon a different footing entirely. It 
is not given by the constitution of the state, nor by any act of Assembly, but is in- 
cident to the nature of his office, and is ascertained only by a reference to the com- 
mon law. All Justices acting by commission, as is the case in Pennsylvania, are Jus- 
tices for the county at large; and the only case, in England, in which their jurisdiction 
is confined to the municipality to which they belong, is where the king by letters 
patent, has conferred upon the Mayor or other chief officer of a town, the powers 
and functions of a Justice. In Pennsylvania, Justices and Aldermen differ only 
in name: they all act under commissions, and there is nothing in the constitution 
of 1790, or in that of 1838, or in any act of Assembly that we have ever met with, 
which creates any cifference in their offices. It is true, they are required to have 
their residence in the ward for which they have been elected. But it cannot be 
said, that such a provision has any reference to their jurisdiction; and it would be 
an ostentation of learning which we do not wish to be guilty of, to refer to autho- 
rities to show how utterly untenable such a position would be. 

By the common Jaw, until the Stat. 1 Ed. IIL. 16, which deprived the people of 
their clective franchise in this respect, and vested the appointment of suitable persons 
for such offices in the king, there were conservators of the peace elected by the 
people of each county. The jurisdiction of Justices of the Peace, upon that change 
being effected, became twofold, they possessing all the ancient power touching the 
peace, which the conservators of the peace had at common law, as also the au- 
thority which their commission and the statutes conferred upon them. 

In Burns’ Justice, tit. “ Justice,” it is said there are Justices for the counties at 
large, and Justices for towns and cities, and that it has been held, that unless there 
is a special prohibition, a Justice for the county at large may execute his office 
within the town, or in other words, that his jurisdiction extends over the whole 
country. But a Justice specially appointed for a town, cannot execute his office 
out of it. 

This distinction is also drawn in Dalton’s Justice (p. 10). Dalton says, there 
are three sorts of Justices of the Peace, and are appointed or created by three dis- 
tinct means, 

Ist. By act of Parliament; as the bishop of Ely and his successors, who are 
Justices of the Peace within that island. And so the archbishop of York, and the 
bishop of Durham and their successors, 

2dly. By grant made by the king by his letters patent, under the great seal, as the 
chief officers in corporate towns. And such the king cannot discharge again, at 
his pleasure, but they shall continue and enjoy their jurisdiction, according as their 
letters patent do enable them; and therefore if the king grant to a mayor, or other 
head officer of a city or corporate town, and to their successors, to be justices of the 
peace in their city or town, and afierwards maketh out a commission of the peace 
to others there, yet the authority and jurisdiction of the mayor, &c., remaineth 
good, for that it was granted to them and their successors, and is not revocable at 
the king’s pleasure, as a commission of the peace is. And such justices of the 
peace, by grant or letters patent, have thereby the same powers that the eonserva- 
tors of the peace had at common law; but none of them have thereby the whole 
power which is ordinarily given to the commissioners of the peace by their com- 


mission. 
3dly. The third sort of Justices of Peace, are by commission under the great 
seal of England, &c. 
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In the case of Clark v. Worley, 7S. & R.251, Duncan J. delivering the opinion 
of the court upon a subject pertinent to the question under consideration, says: 
‘So far as respects the jurisdiction of the justice, it is admitted that it is not limited 
to the township or district for which he may have been commissioned, but is co- 
extensive with the county. An attempt to restrain it, has proved abortive. Whe- 
ther the alleged inconveniences from the general exercise of the power to issue 
process throughout the county, would or would not be counterbalanced by 
the mischief that would flow from circumscribing the authority within narrower 
bounds than the township or district for which they are commissioned, is for legis- 
lative considerations and enactment.” 

Legislative consideration and enactment have determined that it is for the 
prompt and efficient administration of criminal justice, that the jurisdiction of a 
Justice of the Peace should not be hampered by narrow division lines, by wards, 
streets and alleys, but should extend over the county at large, by passing the act of 
15th April, 1834, Purd. Dig. 189, the 2d section of which enacts, that “ every city 
shall be deemed and taken to form part of the county in which it is or may be 
situate.” ‘This we think ought to put the matter at rest. 

To recur to Alderman Binns’ book again. We have pleasure in saying, that it 
is well calculated to disseminate valuable information among those for whose use 
it is more particularly compiled. We must not, however, omit to notice an imper- 
fection, which could hardly have been the fault of the author. 

Under the title of Landlord and Tenant, the act of April 3, 1830, providing for 
the removal of a tenant before the end of his term upon non-payment of rent, is 
apparently given at length. But on examination, it is found that the last two pro- 
visos are entirely omilted—the one allowing un appeal to the court of common 
pleas, the other a certiorari. It is true, that on the next page it is stated that the 
tenant may adopt cither of these proceedings; but those who refer to this act as 
there printed, for the course to be pursued, will not be informed fully of the law, 
and are liable, in consequence, to suffer some disadvantage. We have thought it 
our duty to point out this defect. 


The Reporters, Chronologically Arranged: With Occasional Re- 
marks upon their respective merits. By Joun \Vituram WaLLace, 
Master in Chancery for the Supreme Court of Pennsylvania. Second 
edition revised. Philadelphia: T. & J. W. Johnson, Law Book- 
sellers, 1845. 


Tuts work first appeared in the American Law Magazine some few months ago, 
and was much read and sought after at the time. ‘The demand for it being so 
great, the publishers have been obliged to issue a second edition, which they have 
done with additions and improvements upon the first. 

A work so useful to the Profession, and so essential] to the student of legal sci- 
ence, executed in a manner and with an ability that may fairly be ‘held up for 
imitation, could hardly have failed of the high appreciation which it has so 
generally met with, 

The Reports are noticed chronologically, dating as early as 9 Hen. II. (1163), 
and coming down to the latest reports, both in Great Britain and the United States, 
To each reporter prior to the beginning of the reign of George IIL, there is affixed 
it may be said, a balance by which he may be weighed and his value adjusted, so 
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that none may be misled in their estimation of the different reports published within 
that period, if they are acquainted with this interesting book. ‘The author in sus. 
pending his annotations, or “ jottings,’’ as he modestly terms them, at the point of 
time above designated, observes, that from after the reign of George IL., the reports 
have a much more systematized and uniform character than the volumes prior to that 
time, and their respective merits and demerits too, being sufficiently known to the 
profession, the cases are few when he has done more than indicate their chrono- 
logic sequence. This diffidence accordingly, has prevented him from making any 
observations of his own upon the numerous reporters that have appeared on both 
sides of the Atlantic within the last half century. But it seems to us, who know 
his opportunities of becoming acquainted with their character, as determined by 
the courts and the profession, that his remarks would have been entitled to, and 
would have received a consideration by no means to be slighted. 

To Yeates’ Reports he has appended the tollowing note: 

“Chief justice Tilghman told me to day, that it was a pity these reports were 
ever published. They were loose notes. April 16th, 1821. So said judge Dun- 
can, 7th July, 1821 (on looking at the preceding entry.) Mr. Lewis said, on hear- 
ing that they were to be published, ‘that they would unsettle the law.’” (MS. 
entry on the fly-leaf of Mr. E. D. Ingraham’s copy of Yeates.) 

Notices of a commendatory character it was not necessary to say much of; the 
author’s remarks have more reference to criticisms of an opposite sort. Dicta, 
which fall from the Bench respecting the merits of a volume of reports, ought to be 
carefully weighed before they are adopted tor guidance, for reasons that are obvi- 
ous. Barnadiston has been variously estimated, and it appears upon the whole 
rashly misjudged. We quote Mr. Wallace’s note of him as follows: 


BARNADISTON. K. B. 
12 GEO. 1.—8 GEO. IL. (1726—1735.) 

Not to be confounded with Barnadiston’s chancery cases. 

Barnadiston was a careless dog, and his reports, as well of chancery cases as 
in the K. B., were, for a long time, but little esteemed.* The former book lord 
Mansfield absolutely forbade to be cited; “for it would only be misleading students 
to put them upon reading it.” He said it was marvellous, however, to those who 
knew the serjeant and his manner of taking notes, that he should so often stumble 
upon what was right: but yet that, there was not one case in his book which was 
so throughout.t Douglas, likewise, calls the K. B. reports of still less authority 
than 10 Mod.,t and lord Kenyon spoke of the author as “a bad reporter.”§ Lord 
Lyndhurst, too, when Mr. Preston cited a case from the chancery cases, exclaimed : 
“ Barnadiston, Mr. Preston! I fear that is a book of no great authority : I recollect 
in my younger days it was said of Barnadiston, that he was accustomed to slum- 
ber over his note-book, and the wags in the rear took the opportunity of scribbling 
nonsense in it.” 

But there are opinions in favour of the volumes. On the occasion just men- 
tioned, Mr. Preston is reported to have replied: ‘There are some cases, my lord, 
in Barnadiston, which, in my experience (and having had frequent occasion to 
compare that reporter’s cases with the same cases elsewhere), I have found to be 
the only sensible and intelligent reports; and I trust I shall-show your lordship 
that it may be said of Barnadiston, “non omnibus dormio”—(which, I presume, 


* 1 Doug. 333 n. + 2 Bur. 1142 in marg. 
t 2 Doug. 689 n. § 1 East 642 n.; and see 8 D. & E. 48. 
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may be translated: “I’ve got one eye open.) On another occasion,* lord Eldon 
said: “I am old enough to remember lord Mansfield, who practised under lord 
Hardwicke, by whom all these cases were decided, state his opinion of these reports 
(the chancery cases), for he knew the man. I take the liberty of saying, that in 
that book there are reports of very great authority.” On a third, lord .Manners 
remarked: “Although Barnadiston is not considered a very correct reporter, yet 
some of his cases are very accurately reported.”+ Ona fourth, sir W. Grant, 
when solicitor-general, observed,} “ that though those reports are not approved of, 
they are generally in substance pretty correctly stated ;” and that two MS. notes 
of the case which he cited, agreed in substance with the report of Barnadiston. 
Mr. Wilson, in quoting a case from the same work, said that he had compared the 
case with the register’s book, and found it “very accurate.”§ In a yet additional 
case, sir R. P. Arden, M. R., influenced by the bad reputation of the author, had 
looked into the register’s book, where he found that the case was reported essen- 
tially in the same way as by Barnadiston.|| Chief baron Alexander praised him 
highly... And it is to be noted, that in one of the cases where lord Kenyon ad- 
verted to the unauthoritative character of the volume, he yet remarked, that Bar- 
nadiston’s report agreed with one by Strange,** and decided accordingly. And to 
go to the well-head of the condemnation, it is to be observed, as was remarked to 
me by Mr. E. D. Ingraham of this bar, that on the occasion when the volume was 
first assailed, and Mr. Dunning, being forbidden to cite it, was obliged to have 
recourse to a MS, note, no difference is stated to have been shown or suggested 
between that note and the case as found in the printed reports.tt 

The opinion of lord Mansfield, as of his idolists, sir James Burrow and Mr. 
Douglas, may therefore be considered, like a good many of his lordship’s other 
opinions, as now overruled. [Epns.—The K. B. reports are in 2 vols. fol. 1744.] 

We would be glad to give farther extracts of equal interest and curiosity, but 
we must close our notice by referring the reader to the work itself, as alike a source 
of rare entertainment and valuable instruction. 

If another edition should be called for, we would suggest to the author to add 
an Index, the want of which those who have occasion to refer to his pages must feel. 


The Law of Nisi Prius, comprising the Declarations and other 
Pleadings in Personal Actions, and the Evidence necessary to 
support them. By Joun Freperick Arcupocp Esqa., Barrister at 
Law. Philadelphia: T. & J. W. Johnson, Law Booksellers, No. 
5 Minor Street. 1245. 


Tue July No. of the Law Library is occupied with a part of the above work. 
As far as the portion which has been published enables us to judge, we are inclined 
to think, that as a book for reading and study, it will surpass every work on the 


* 1 Bligh N. R. 538. I have noted in another part of the tract (ante, “ Remarks,” § 19 n.), a 
somewhat more dramatic report of lord Eldon’s remarks, given in Dow. N. S. 11, where the earl 
is made to say (and no doubt he did say it): “ Lord Mansfield, then Mr. Murray, argued that case 
(a ease which lord Eldon had quoted), before lord Hardwicke, and Mr. Barnadiston was at the 
bar at the same time, although afterwards, when Mr. Murray had become lord Mansfield, when 
Mr. Barnadiston’s reports were cited, his lordship used to say : * Barnard-—, what you call him.” 
In that book, however, my lords, there are some reports of great value.” 

+ 2 Ball & B. 386. t 4 Ves. jr. 488 n. § 4D. & E. 57. | 2 Bro. C. C. 36. 

q Eq. Ev. 301 n. **3 D. & E, 48. tt 2 Bur. 1142; see ante, * Remarks,” § 24. 
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law of Nisi Prius that has yet been published. To the Philadelphia Bar it has a 
peculiar value. ‘The district court having adopted the rules of the English courts 
relative to pleading in particular actions, it becomes a matter of great importance 
to gain a thorough acquaintance with the effect given to them by the English de- 
cisions. -The striking feature of the work before us, is the freshness of all the 
author’s remarks and citations, which show that the production has not been com- 
pounded of indices and digests, but written with a view to meet the wants of the pro- 
fession, by rendering practical assistance. We quote the following remarks from 
the author’s preface: 

“A work of this description, comprising not only the ordinary matter of works 
on the law of Nisi Prius, but the pleadings in the different personal actions, and 
after each pleading the evidence necessary to support it, has long been much wanted 
by the profession. If well done, in a small compass, the matter correctly given, 
well arranged, and ready of reference,—it would be of great and serious import- 
ance to the barrister, not only at Nisi Prius, but in chambers; and to the attorney, 
whio is frequently called upon by his clients, on a sudden, to answer questions often 
of considerable nicety and difficulty, and where the urgency of the case will not 
afford him time to have recourse to the assistance or advice of a barrister, such a 
work would be invaluable. I have long wished to write such a work. The very 
favourable, and indeed, flattering manner, in which my former work upon Pleading 
and Evidence was received by the profession, encouraged me to undertake such a 
work, for the purpose, as far as my humble ability would permit me, of reducing 
the general rules contained in that work to practice. But I should long since have 
done so, were it not that at first the rumour of the then intended new rules for 
Pleading, and afterwards the promulgation of these rules, dissuaded me from the 
attempt. And when these rules came into operation, the system of pleading thereby 
became so unsettled, so uncertain, that I was convinced some years must pass 
before the new rules should be properly amalgamated with the old, and the whole 
be smoothed down by decisions into a regular consistent system, which would war- 
rant me in taxing the Profession with a work upon the subject. I think that time 
has now arrived; I think there have been a sufficiency of decisions upon the new 
rules of Pleading fully to explain them, and to reduce the whole to a consistent 
system. <As soon as I was satisfied of this, 1 commenced my intended work, and 
it is now presented to the reader. That it is such a work as I have above des- 
cribed, I shall not, of course, presume to say; it would be very unbecoming in me 
to say any thing as to the manner in which the work is executed, even if I had 
formed a favourable judgment upon the subject. The work is now before the pro- 
fession, and they will be able to judge, and, I am sure, will judge fairly, upon the 
subject. All the merit I claim, is, that I have taken infinite pains to make the 
work correct, and to arrange it in a plain, simplified manner, so as to make it ready 


of reference.” 
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THE STATUTE OF LIMITATIONS. 


Defendant being arrested on a note, said that he owed the plaintiff the money, and 
intended to have paid him, but that he had taken ungentlemanly steps to get it, 
and as he had taken these steps he would keep him out of it as long as he could. 
Held, that this was not such an acknowledgment as would take the case out of 
the statute of limitations. Fries v. Boisselet, 9S. & R. 128. 


We propose to prove by the following remarks, that the above 
is one of a class of cases, in which the courts of England and af 
inost of those in the United States have given a construction to 
that part of the statute of limitations, applicable to the action of 
assumpsit, Which is founded on a radical misconception of the 
essence of that action, and that they have endeavoured to sus- 
tain it by reasoning not less illogical than its conclusions are 
unjust. The law upon this subject may be settled by authority 
and by precedent; but we shall endeavour to show that the 
authority is not sustained by reason, or the precedent by prin- 
ciple: and that the judges and the courts by which the principle 
of the above case is sustained, are upon that subject at variance 
with themselves and with each other. Yet “if Law bea science, 
and really deserve so sublime a name, it must be founded on 
principle, and claim an exalted rank in the empire of reason ; 
but if it be mere/y an unconnected series of decrees and ordi- 
nances, its use may remain though its dignity be lessened, and 
he will become the greatest lawyer who has the strongest habi- 
tual or artificial memory.’’ 

It appears that at common law, there was no limitation to 

VOL. IV.—NO. XI. 41 











482 The Statute of Limitations. 


actions ex contractu. 2 lord Raymond 1100. One of its max- 
ims being that “a right never dies,’”? which simply means that 
the creditor’s right to receive his claim existed till it was actually 
paid, and consequently that the debtor’s obligation was coex- 
tensive with it. 

But the evidence necessary to prove the payment or satisfac- 
tion of that claim, must change more or less rapidly according 
to its character; this has been perceived and provided for by 
every wise government; and even this famous statute was only 
made as an improved substitute for the barbarous “ wager of 
law,’’ so highly favoured in the early stages of Norman juris- 
prudence. 

Mr. Wilkinson contends that in cases of simple contract debt, 
all the purposes of the statute 21 J. 1, were served by the wager 
of law, by which the defendant in an action of debt was allowed 
to plead that he did not owe the debt or any penny thereof; to 
confirm which he was to bring with him eleven of his neigh- 
bours to make oath that they believed him. 

The wager of law having been supplanted by the statute 21 
J. 1, it is necessary to inquire in whatcases the former lay. “It 
did not lie, when there was a specialty or deed to charge the 
lefendant; but when it grew by word, so as he may have paid 
or satisfied the party in secret whereof, the defendant had no 
testimony of witnesses,”’ 

For our ancestors considered that there were many cases 
vhere an éanocent man of good credit, might be overborne by 
a number of false witnesses, and therefore established this spe- 
cies of trial by the oath of the defendant himself; tor if he will 
swear himself not chargeable, and appears to be a person of 
reputation, he shall go free and forever acquitted of the debt or 
other cause of action. 3 Ll. Com. 341. 

Another reason was, that the defendant might have (had) 
witnesses of his discharge, who might be dead, as none can 
keep his witnesses alive. 2 Inst. 4, 5, (6). 

Inn consequence however of the decisions in Slade’s case, 4 
Rep. 95, the creditor on a simple contract debt might bring his 
action on the case, and thereby oust the defendant of his wager 
of law ; and deprive him of the means of a successful defence to 
such debts as he had really paid, but which payment he was 
without the means of proving. 
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« Slade’s case was considered one of great favour to plaintiffs; 
after which the action of assumpsit became and is very general, 
and ultimately the statute of limitations became necessary.” 
Wilkinson, citing Buller in Doug. 6. 

The reason of the statute of limitations, says lord baron Gilbert, 
“is because the debt must be supposed to have been paid, if the 
action be not brought within six years; for witnesses may die, 
or change their abode, so that it may be a very hard thing to 
prove the payment of the debt, and since the law wager is 
avoided by giving the assumpsit, it is convenient to limit a time 
in which if the debt was not demanded, payment should be sup- 
posed.” Gilb. Ev. 158. ‘Po this quotation Mr. Wilkinson adds, 
“Tam happy in being supported by the opinion of lord baron 
Gilbert, that the wager of Jaw prevented the passing of the 
statute of limitations, till after the decision in Slade’s case, in 44 
Eliz.” 

It appears then, from the opinions of lord Gilbert and Mr. 
Wilkinson, that the statute of limitations was intended to pro- 
vide the same defence in actions of assumpsit, which the wager 
of law had given in actions of debt, and ¢hat we have seen was 
only in cases when the debt had really been paid, consequently 
in their opinion, the statute of limitations should only be a defence 
in the same eases; and such we shall proceed to show was the 
opinion of the most eminent judges. 

Archbishop Paley, after remarking that the intention of the 
law maker alone should be operative, adds: “To apply this 
distinction to the examples just now proposed: in order to pro- 
tect men against antiquated demands, from which it is not 
probable they should have preserved the evidence of their 
discharge, the law prescribes a limited time beyond which it will 
not enforce them, or lend its aid to the recovery of the debt. 

«If aman be ignorant or dubious of the justice of the claim 
upon him, he may conscientiously plead this limitation, because 
he applies the rule of law to the purpose for which it was in- 
tended. But when he refuses to pay a debt of the reality of 
which he is conscious, he cannot as before plead the intention 
of the statute and the supreme authority of the law, unless he 
could show that the law intended to interpose its authority to 
acquit men of debts, of the existence and justice of which they 
were themselves sensible.”’ 
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So, by Ashurst, justice, “ who was always reckoned a learned 
judge,’ 1 Crompt. & M. 310, “ The statute of limitations is a 
bar, on the supposition that the debt has been paid after a certain 
time, and the vouchers lost; but whenever it appears by the 
acknowledgment of the party that the debt has not been paid, 
that takes it out of the statute.”? 2 Barn. & Cres. 154. 

“The statute of limitations proceeds on a supposition that when 
a debt is really due, a party is not likely to suffer six years to 
elapse without procuring an acknowledgment of it.’?, Rowceroft 
v. Lomax, 4 M. & 8.457. “This presumption being rebutted 
by evidence of an acknowledgment of the debt within six years, 
the debt is thereby revived.”’ Stark. Ev. 895. 

Again by lord Ellenborough: “ As the limitation of the statute 
is only a presumption of payment, if hisown acknowledgment 
that he has not paid it be shown, it does away the statute.” 
16 East 423. 

In 1 Binn. 212, it is said by ec. j. Tilghman: “ An executor is 
not allowed to plead that statute against a gust debt; on the con- 
trary, if he Anows it to be just, I think it as dishonest in him to 
use that plea, as 7¢ would be in case of his own debt.” 

In 5 Binn. 580, justice Yates, although apparently partial to 
the modern construction, said: “I hold the act of limitations to 
be a most beneficial law, and that it strongly tends to the peace 
and quiet of social life. 

«The consequence of aiding stale demands where vouchers 
may have been lost, and material witnesses have paid the debt 
of nature, are obvious to every one.”’ 

In the same case, judge Brackenridge said: “In applying the 
statute, we must look at the mischief which it was intended to 
remedy, This was principally the advancing stale claims in 
the case of honest but improvident debtors, who may have lost 
the evidence of papers, or testimony of witnesses who could have 
established a discharge of the debt. The statute goes on the 
presumption of payment, when a time has elapsed without a 
demand made ; but when that presumption is removed by an 
acknowledgment of the debt, it has been considered a case out 
of the statute, because out of the reason of it.’’ 

C. J. Marshall, reported in 8 Cranch 74, said: “The statute 
of limitations was not enacted to protect persons from claims fic- 
titious in their origin; but from claims whether well or ill 
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founded, which may have been discharged, but the evidence of 
which discharge may de lost.” 

Judge Smith, in delivering the opinion of the court in Searight 
v. Craighead et al., 1 Penn. R. 135, after alluding to the con- 
flicting decisions on this act, said: “ Reason then, has at length 
prevailed over precedent, and the statute has been restored to 
what the legislature originally intended it to be—a protection 
against stale and dishonest claims, the EVIDENCE as to which 
has been consumed by time or otherwise lost.”’ 

If reason and authority have ever established any position in 
law, the (oregoing citations are sufficient to prove this one, that 
the statute of limitations was only intended to be a defence to 
the stale and satisfied claims of a creditor; from which it follows 
of course, that when it has been ascertained by legal proof, that 
the claim has not been satisfied, the statute should not prevent 
a recovery. 

But to all this reasoning respecting the intention of the legis- 
lature in passing the statute, stands opposed among others, the 
opinion of Best c. j., A’Court v. Cross, 3 Bingh. 329, so often 
cited by judges and text writers with approbation ; and which 
is as follows: 

“It has been supposed, that the legislature only meant to 
protect persons who had paid their debts, but from the length of 
time, had lost or destroyed the proof of payment. 

«“ From the title of the act to the last section, every word of it 
shows that it was not passed on this narrow ground.” And 
now his honour assigns his reasons. “ Long dormant claims 
have often more of cruelty than of justice in them.”’ 

We answer Ist: Long dormant (7. e. six years dormant) 
claims, offen have not “ more of cruelty than of justice in them,’’ 
for the debtor’s circumstances may lave been greatly improved 
by this forbearance. 

2d. We submit that if a debt exists, there is neither crucity 
nor injustice in demanding its payment, or else compelling the 
debior to show his inability in the mode prescribed by law, 
which is not by pleading the statute of limitations. 

iis honour continues: “ Christianity forbids us to attempt en- 
forcing the payment of a debt, which /ime and misfor/une 
have rendered the debtor unable to discharge.’”? Virgo, the 
debtor should be allowed to plead the statute of limitations! 

11 
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It is admitted by all, that although the legislature should 
destroy all remedy for recovering a debt, that still it is due in 
fact, in conscience, and in morality ; and we believe that every 
honest man acts upon this principle and pays his debts when he 
is able, whether he has been discharged by an insolvent or a 
bankrupt law; and we have the opinions of Paley, Mansfield, 
and Tilghman, that an honest man will never plead the s/atute 
against a just claim. Then, what doctriue or sentiment of 
Christianity forbids us to demand payment of that which 
honour, justice and morality oblige us to pay ? 

We submit that the learned judge has mistaken the require- 
ments of Christianity, and that it teaches no such doctrine. 

But he remarks also, that ¢7me may have rendered the debtor 
unable to pay his debt. We answer, Ist, that /ime may not 
have rendered him unable to pay. What then? Would his 
honour refuse the plea ? 

Besides, either this was one of the reasons why the legislature 
passed the statute, or it was not; if it was nof, then it is nota 
mischief within the remedy of the statute ; but if it was, we ask, 
from what facts did the legislature presume, that after six years, 
people became unable to pay their debts? If this were so, then 
they must have contemplated an universal and perpetual in- 
solvency; because after the first six years of a man’s majority, 
almost every day completes six years since some different con- 
tract was made, and of course in bar of which he may plead the 
statute, because (says his honour) he may be unable to pay it! 

It appears then, that time having rendered a debtor unable 
to pay, will not satisfy the reason of the statute; and the same 
reasous are an auswer to the misfortune which his honour 
speaks of, for a man may be unfortunate in two, three or five 
years; in truth, unable to pay his debts, and yet he could not 
protect himself by pleading the statute. 

But this reasoning of the learned judge is still farther refuted, 
by the fact, that an acknowledgment of the debt will take it out 
of the statute, which from that instant ceases to be a bar, although 
such acknowledgment was made by one notoriously unable to 
pay his debts, in consequence of his misfortunes; thus showing 
conclusively, that the reasons assigned are not sufficient to cause 
the statute to operate, nor yet to prevent it from operating—in 
fact have no influence upon it. 
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For the reasons given by his honour, the poor debtor is en- 
titled to the benefit of the insolvent laws, for if he is unable to 
pay, then indeed, Christianity forbids us to attempt enforcing 
payment; but it is no reason why he should be protected by the 
statute of limitations. But the statute is one of peace and quiet 
and rest, &c.; the guestion is, ought the statute to bar a claim 
which the defendant admits is due? Decide that question, and 
you may call it what you please. 

We submit therefore, that sufficient has been said, to show 
that the statute was intended to be a bar in those cases only 
where the debtor had really paid his debt, but the evidence of 
which payment he had lost; and consequently, that in every 
case where it can be proved that it has not been paid, the 
statute should not be a bar to its recovery. 

We shall now proceed to notice the proper mode of declaring, 
which we aflirm with great deference, though with equal confi- 
dence, must be upon the o/d promise; and not as our supreme 
court and others have said, upon the new one, and that for 
the following reasons : 

Ist. If the plaintiff declares upon a debt seven years old, to 
which the plaintiff pleads non assumpsit infra sex annos ; the 
first question is, from what time do the courts consider that the 
promise or undertaking dates? ‘They evidently consider that 
it must date from the time of the actual contract; so that if you 
declare on the original debt, it will be barred immediately after 
six years from its origin; and if you declare on the new 
promise, that must according to their own doctrine, be a new 
contract or cause of action, crealed by the union of the new 
promise with the old consideration (i. e. debt), which also 
would be barred in six years from that time. Now if these 
premises be correct, it must agree with what they acknowledge 
and affirm to be the correct construction of the statute of limita- 
tions, but which we shall show it does not. 

For Ist. If the defendant acknowledges after six years that 
he owes the debt, the courts say that this is sufficient to entitle 
the plaintiff to recover ; but why ? an acknowledgment is no con- 
fract; neither is it a promise,' which the courts say, might be 
joined to the old consideration to make a contract; ior is it 


' Per Gibson c. j., 6 W. 220, 
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evidence that a promise was made, when i¢ was made: if then, 
as the courts say, the promise or undertaking to be proved by 
the plaintiff must be the one made at the time of, or by those 
circumstances which take it out of the statute, how does a mere 
acknowledgment after six years, entitle the plaintiff to recover? 
Suppose that the defendant acknowledges that he owes the debt, 
but adds, that he contracted it fen years before; that acknow- 
ledgmené will entitle the plaintiff to a recovery, but surely 7¢ is 
no contract ; nor as the record would show had there been for 
ten years before. Tere then, the courts are at issue with them- 
selves. Vide 6 Watts 22. 

2d. Either the mere Japse of six years raises (in law) a pre- 


sumption of payment, or it does not. If it does not, the plaintilf 


must declare on the o/d debt, for the courts say, that even the 
remedy is not gone tll the plaintiff pleads the statute; but if it 
does, then there is no consideration for even an express promise ; 
for how can that which the law presumes is paid, be a con- 
sideration tor a promise lo pay it? 

3d. The very ferms of the plea of non assumpsit are fully 
complied with, by declaring on the o/d promise. 

“Tn indebitatus assumpsil, as the promise laid in the de- 
claration is a mere inference or conclusion of law, from the debt 
or legal liability alleged as its consideration, which inference 
the law continually raises while the legal liability remains, and 
no lounger. * * * From the preceding remarks it will also be ap- 
parent, that in the action of indebilatus assumpsit, the plea ot 
non assumpsit though expressed in the past tense, does not 
mean that the defendant did not actually promise, as stated in 
the declaration, (for the action is not founded on a promise in 
Jact) but that he is at the ¢ime of pleading, Nor INDEBTED to 
the plaintiff, or not in law liable to the demand made in the 
declaration.”? Gould’s Pleading 78 and 331, 

In Jones v. Moore, 5 Binn. 577, ¢. j. Tilghman said: “On 
principle, when the defendant pleads non assumpsit infra sex 
annos, and the plaintiff replies assumpsit, &c., how can the issue 
be found for the plaintiff, without proof of a promise express or 
implied within six years? It is the very point and the only 
point in issue”? Certainly the plaintiff must prove, that the de- 


fendant assumed, or undertook, or promised within six years ; 
that is, that the defendant was “¢éndebted at the time of plead- 
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tng ;’? and does he not prove that point, by showing that the 
defendant acknowledged himself to be indebted? undoubtedly he 
does, and that indebtedness “is the very point and the only 
point in dispute.”’ 

The whole fallacy which we have been endeavouring to 
combat, arises from the almost universal assumption that the 
promise averred in the pleadings must be different from the 
original contract or indebtedness, in fact a new contract, of 
which the old debt is the consideration, and therefore, that 
although the defendant acknowledged himself to be indebted, 
or that he contracted, yet that if he adds words negativing a 
promise (in fact) to pay it, the plaintiff cannot recover. 

This principle has been aflirmed by our supreme court (and 
others), and yet they have also expressly decided the contrary. 

The meaning of a promise, in the sense in which it is used in 
the pleadings in assumpsit, has been more correctly explained 
by Houston j., in Adams v. The Columbian Steam Boat Com- 
pany, 3 Whar. 75, than by any other judge or text writer within 
our knowledge ; and while in our opinion, it settles this question 
in our favour, it also shows that the court is upon this subject 
at isswe with itself. : 

«“ As to the last error assigned, that the court ought to have 
told the jury the evidence was not sufficient to sustain the plain- 
tiff’s action; it is a mistake as it appears to me, of the vital 
principle of the trial by jury. 

“In this case witnesses proved every item of the claim. To 
be sure, except as to the two horses, there was no express 
promise to pay; but where the buyer is known and is in good 
credit, what merchant or mechanic, or auctioneer asks the pur- 
chaser if he will pay? or whoever did more than order the 
article, bid at auction ? 

“ The transaction INCLUDES the promise to pay, if the article 
e. g. money is obtained, 1 will not say it is inferred! Though 
nothing be said, the TRANSACTION 7s ITSELF a promise as dis- 
tinctly understood as if uttered.” 

But compare the above (undoubted law) with the remarks of 
c. j. Gibson, when endeavouring to prove that an acknowledg- 
ment, accompanied by a refusal to pay, would not take the 
case out of the statute. “Though we might suppose the re- 
cognition of a DEBT to be evidence of a consideration, we might 
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not (agreeably to admitted analogies), suppose it to be evidence 
of a promise.” 

A. obtains a loan of money from B., and is indebted to him, 
“ the transaction is itself a promise to pay it.’’? Per Houston j., 
3 Whar. 75. 

Seven years afterwards, A. says to B., “I borrowed money 
from you—I admit the ‘¢ransaction, and L admit that it remains 
from that day to this unpaid.’ “We might not agreeably to 
admitted analogies [qu. Houston in 3 Whar. 75?] suppose it 
to be evidence of a promise to pay it. Gibson c. j., 6 W. 220. 

The transaction or indebtedness includes, 1st, the benefit to 
the debtor which is the consideration, aud 2d, the promise to pay 
it; and yet in the opinion of c. j. Gibson, you may admit the 
transaction or indebtedness, and yet not admit that which forms 
an essential part of it! or in other words, you may admit it and 
not admit it, by one and the same admission !! 

If it is said that c. j. Gibson meant, that the recognition of a 
debt was not evidence of a new promise (or one in terms, and 
such we believe was his meaning), while we atlirm that such 
a promise is entirely unnecessary, yet even on that point, he is 
contradicted by Ross j., in 2 P. R. 306, who said: “The law 
may be thus stated; where there is an unqualified acknowledg- 
ment of a subsisting debt, the presumption of law would be, 
in the total absence of all proof of circumstances to the contrary, 
that 74 amounted to a new promise, and the court would be 
bound to instruct the jury that it was their duty to infer a 
promise to pay.”’ 

Again: “The acknowledgment of indebtedness raises an 
implied promise to pay the amount, and it is recoverable 
under an account stated.”” Jussy v. Church, 4 W. & S. 141. 

«“ Agreeably to admitted analogy, we might not suppose it to 
be evidence of a promise.”? 6 W. 220. 

“In indebilatus assumpsit, the promise laid in the decla- 
ration, is a mere inference or conclusion of daw, from the debt.”’ 
Gould on Pleading 78. In Fries v. Boisselet, “the defendant 
acknowledged that he owed the money.”’ “The daw will con- 
tinually raise the inference of a promise, while the debt 
remains.’’ Gould on Pleading 330. Not so, if the defendant 
also says, that “he will keep the plaintiff out of it as long as he 
can. * * * This certainly is quite inconsistent with a promise 
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to pay, and therefore no promise can be presumed!’ Tilgh- 
manc. j., 9S. & R. 133. 

It seems to be admitted by all, that an acknowledgment takes 
the case out of the statute. We ask what case? Is it the 
whole cause of action? or only the consideration for the new 
one; according to our courts it cannot be the old cause of 
action, for there must be a NEw! cause of action in existence, 
before you can even commence suit, and of course then the old 
cause of action is not taken out of the statute! if it is, it is cer- 
tainly to no purpose, for the courts say that you cannot declare 
or recover on it. Nor is the old debt, or as they say considera- 
tion, revived or taken out of the statute by an acknowledgment, 
for the statute leaves “the debt or duty untouched.’ By Gibson, 
6 W. 220, (and it is said only takes away the remedy); and of 
course if it remains in eaistence and even wntouched, it cannot 
be revived, restored, or in any manner affected. Now in the 
name of common sense, if neither the o/d cause of action, nor 
the old debt or duty, or the old promise is taken out of the 
statute, &c., what ts or can be taken out of it? 

Perhaps this can be easily solved by those who aver that a 
new promise or contract is created (and must be declared upon), 
by an acknowledgment, which is not even evidence by a 
promise ! 

Lord Tenterden says: “If an acknowledgment had the effect 
ascribed to it by the cases cited, * * * one should suppose that 
the replication toa plea of the statute, would have pleaded the 
acknowledgement in terms, and relied upon it as a bar to the 
statute; whereas the constant replication ever since the statute 
to let in evidence of an acknowledgment, is that the causes of 
action accrued, or the defendant made the promise in the decla- 
ration mentioned within six years, and the only principle upon 
which it can be held to be an answer to the statute is, that an 
acknowledgment is evidence of a new promise, and as such con- 
stitutes a new cause of action, and supports and establishes the 
premises, which the declaration mentions.’ But to the remarks 
of his lordship, we answer: Ist. On the supposition, that the 


12 Gale & D. 790. 

2 From the decision of Heylin v. Hastings, Carth. 471, down to the present 
time, it has always been held that a new promise revives the old debt, but does not 
create a new one.” Best c. j., 2 Bing. 308; and see 1 Harr. & Gill 204, 
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action is founded on the original contract, the acknowledgment 
should not be pleaded in terms; because mere evidence should 
not be pleaded, and an acknowledgment being but evidence of 
indebtedness (which inc/udes a promise), therefore it should not 
be pleaded. 

And 2d. The promise laid in the declaration, is continually 
raised by law from the legal liability, and at all times while 
it remains. Gould, Plead. 331. The defendant’s acknowledg- 
ment of a subsisting indebledness within six years, is of course 
evidence of a promise within six years, and therefore “ supports 
and establishes the promise which the declaration mentions.”’ 

And 3d. The fact which his lordship admits, viz. that “the 
constant replication ever since the statute to let in evidence of 
an acknowledgment, is that the defendant made the promise in 
the declaration mentioned within six years,’ while it agrees 
with our other reasons, is also an unanswerable proof that in 
the opinion of the whole profession, the action is founded on the 
original contract; for the other supposition involves the ab- 
surdity of an act being admitted as proof of that, of which it is 
conceded ot to be even evidence! (6 W. 220.) 

Apart from the reasons already assigned, it is of great im- 
portance to ascertain whether an acknowledgment of an old 
debt is evidence of a new promise, and therefore, of a new 
contract. Notwithstanding the decisions of the judges in Eng- 
land, by whom it is universally asswmed that such is the case, 
yet by a strange inconsistency they have decided, that a/ter the 
dissolution of a partnership, the acknowledgment of one of the 
partners will take the case out of the statute, and operate as a 
new promise and therefore a new contract to pay, by all the 
partners. Per lord Tenterden, 8 Barn. & Cres. 38. 

True our courts are consistent in their error, and therefore 
hold, that inasmuch as one partner cannot after the dissolution, 
bind his copartner by a new contract, that therefore his acknow- 
ledgment of a debt barred by the statute, will not bind his 
copartner. 178. & R. 126, 

In the remark already made respecting what will be sufficient 
to take the case out of the statute, we have endeavored to show, 
as well by authority as by principle, that the whole question 
must be resolved into the fact of an existing indebtedness, to 
be ascertained by sufficient competent evidence. 
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But Gibson c. j., remarks (before cited), that “it follows 
neither necessarily nor naturally that the acknowledged exist- 
ence of a debt, barred by the statute only so far as regards the 
means of its enforcement, implies a promise to pay it. It (Z. e. 
the acknowledgment), is but the concession of a fact which the 
plaintiff might prove effectively by any other evidence. * * * 
Were the fact of zndebledness, therefore, the efficient cause of 
the promise, the statute would be a dead letter: for the plaintiff 
would make out a case to recover in consistence with it, by 
making out his original demand.’’ In reply, we beg leave to 
say, that the plaintiff could not make out his case by making 
out his original demand. ‘Thus, if he sues on a contract since 
the making of which six years have elapsed, the defendant 
pleads non assumpsit infra sex annos and issue; the plaintiff 
proves his original demand or debt; now this may be conclu- 
sive and admitted evidence of a debt or liability having once 
existed, but with which it is perfectly consistent that it has s¢nce 
been paid. Yet it is also prima facie evidence of a still existing 
indebtedness, which however the defendant is allowed to rebut 
by pleading the statute of limitations. And why is it a bar in that 
case? “on the supposition that the debt (this original demand), 
has been paid.”? 2 Barn. and Cress. 154, and cases before cited. 
Thus showing conclusively, that in daw an existing indebled- 
ness is the efficient cause of the promise; for which a remedy 
will be given til different circumstances raise the inconsistent 
supposition or presumption of its non-existence; for which rea- 
son alone the remedy is barred, and which c. j. Gibson admits 
will be again restored, ou that presumption being rebutted by 
due proof of an existing indebtedness, 

Indeed, the notion of the statute barring the remedy merely, 
without any presumption as to the existence or non-existence 
of the debt, but “ leaving it untouched,’ is preposterous. For 
if the statute avowedly leaves the existence of the duty un- 
touched, while it takes away the remedy, how can any ac- 
knowledgment of its existence restore the remedy? If the law 
could presume the existence of the duty, while, at the same 
time, it took away the remedy, can your acknowledgment of 
its existence, 72 any manner affect what the Jaw had already 
presumed to be in existence? To admit the existence of the 
duty, and yet deny the existence of a remedy to enforce it, and 

VOL, 1V.—NO. XI. 42 
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at the same time say there is no right without a remedy, may 
be law, but we cannot see its consistency. A word or two upon 
the effect of the defendant’s acknowledgments in evidence. 
“It is a most general and extensive rule, that all a man’s acts 
and declarations shall be admitted in evidence whenever they 
afford any presumption against him; for it is to be presumed 
that he acted or spoke consistently with his knowledge of the 
truth.” Stark. on Ev. 29. Itis said, however, that courts should 
be cautious in receiving admissions ; many of which may have 
been made in an unguarded conversation; otherwise men may 
frequently make mistaken acknowledgments, and consequently 
liave to pay what in fact they do not owe. We reply, 

Ist. It is very seldom that a creditor asks his debtor to pay 
him twice; therefore there will be but few instances in which 
that could possibly take place, and in those few, let us consider 
its probability. 

What are the probabilities of a man’s admitting that he still 
owes a debt, which he has really paid? 

They are ten to one against it. Men frequently suppose that 
they have paid debts which they have not paid; and when pay- 
inept is demanded, nothing is more common than to hear the 
debtor exclairn—* really I thought I had paid that debt. Give 
me time to look at my books, &c.,’’ and this too in reference to 
debts of a year’s standing. 

But when a man is surprised by a stale claim more than six 
years old, how much more likely will he be totally to deny its 
‘xistence, or at least to demand time to become satisfied of its 
validity? but, above all, how unlikely will he be directly to ad- 
mit the justice of a claim, unless he really feels confident that 
he has not satisfied it, and if he does feel confident of that, is he 
likely to be mistaken? 

Indeed, no one who has read the reported cases in which this 
subject has been agitated, can for a moment doubt but that in 
nine-tenths of them, the demands were really wnpaid. Then 
why hesitate to enforce an obligation acknowledged to be just ? 
It may be said, for fear that the debtor should have to pay the 
same debt twice. But is there not as great reason to suppose 
that he may not pay at all? 

If A. has been forced to pay $ 500 a second time, what is the 
consequence? simply that he has given $500 for which he re- 
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ceived no value! But suppose that his creditor, who lent him 
$ 500, has never been paid, he also has given $ 500 for which he 
has received no value; so that whether the debtor has paid 
twice, or the creditor has never been paid, the injustice is pre- 
cisely equal. 

But while it is admitted that an acknowledgment alone will 
take the case out of the statute, yet, if the defendant adds any 
words inconsistent with a promise to pay, it will not have that 
effect. 

This proceeds upon the fallacy which we have already 
noticed, viz: that the cause of action is founded on the nee 
contract and not on the original one, and therefore that a re- 
fusal to pay being inconsistent with a promise to pay, which is 
necessary to be joined to the old consideration, to make a new 
contract or cause of action, no such promise can be inferred. 

If the assumption is well founded, the distinction is sound: 
but we submit that sufficient has been offered to show that it is 
totally unwarranted by principle, and contradicted by the very 
court and judges who assert it. 


J. 








ACKNOWLEDGMENT AND PROOF OF DEEDS IN 
OTHER STATES. 


WHAT ARE THE REQUISITES OF A VALID DEED FOR THE CON- 
VEYANCE OF LANDS IN YOUR STATE, AND WILL A DEED MADE 
ELSEWHERE, WITHOUT THESE REQUISITES, BE GOOD? 


In a former number (see ante p. 337), we stated that the 
editor of the Western Law Journal was publishing a series of 
answers to the above question, which he had received from 
members of the bar of the different states, to whom this interro- 
gatory, along with others, had been addressed; and we then 
gave our readers the replies received from Indiana, Illinois, 
Michigan, Louisiana, and Massachusetts. Since then, answers 
from Maryland, North Carolina and Tennessee have been pub- 
lished, and we intend laying them before our readers in the 
pages which follow, as we have reason to believe the others 
gave satisfaction to numerous subscribers. The dissemination of 
such information cannot but prove useful in a variety of ways. 
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The inquiries of the editor of the Western Law Journal are 
numerous, relating to subjects of importance to the bar and 
public of every state. Among other questions, the following 
are answered, in every instance by a lawyer of education, 
whose name always appears in connection with his communi- 
cation. “What are the requisites of a valid marriage? For 
what causes may married persons be divorced, and by what 
tribunal? Have you a law for limited partnerships? What 
are its leading features? What is the legal rate of interest, and 
what is the consequence of contracting more? Do you allow 
imprisonment for debt, and under what circumstances? Have 
you an attachment law, and what are its leading features ? 
What are the requisites for admission to your bar, and have 
you any law regulating attorney’s fees?” &c. 

We proceed to give the answers to the question relating to 
the acknowledgment and proof of deeds. 


MARYLAND. (F. W. Brune jr.) 

“Q. 15. What are the requisites for a valid deed for the 
conveyance of lands in your state, and will a deed made else- 
where, without these requisites, be good ? 

“A, By an act of 1766, ch. 14, no estate of inheritance or 
freehold, or any declaration or limitation of use, or any estate 
for above seven years, shall pass or take effect, except the deed 
or conveyance by which the same shall be intended to pass or 
take effect, shall be acknowledged and recorded in the county 
where the lands lie, within six months after the date of such 
deed or conveyance. No precise words, or particular form of 
acknowledgment, is prescribed by the law. 

A deed or conveyance, executed within the state of Mary- 
land, may be acknowledged before the chief or associate judge 
of any district in the state, or before any two justices of the 
peace of the county where the land lies, or where the grantor 
resides; but, when acknowledged before two justices of the 
peace of the county where the grantor resides, before it can be 
recorded in another county, where the land lies, there must be 
a certificate under the seal of the county court of the county 
where the grantor resides, that the justices, at the time of such 
acknowledgment, were justices of the peace of such county. 

Acknowledgments of grantors living out of the state, are 
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principally regulated by the act of 1830, ch. 164, which pro- 
vides that any deed, for the conveyance of any interest in lands 
lying in this state, being executed and acknowledged within the 
United States, or any territory thereof, before any judge of a 
court of law and of record of the state or territory in which 
such person may be at the time, or before any judge of any of 
the United States courts, shall be good and effectual for the 
purposes therein mentioned, provided the acknowledgment shall 
be certified or endorsed on said deed by the judge before whom 
it shall be taken, under his hand; and the clerk of the court of 
which he is judge, shall certify under his hand and the seal of 
the court, that he was a judge of said court at the time of taking 
said acknowledgment. 

By a supplement, the governor is authorized to appoint one 
or more commissioners in such of the states and territories of 
the United States as he may deem expedient to take acknow- 
ledgments and proof of the execution of any deed, conveyance, 
contract, or writing under seal, to be recorded in Maryland, 
whose certificate of such acknowledgment and proof under 
seal, shall be as valid as if taken before a judge. Such com- 
missioners are also authorized to administer oaths; and aflida- 
vits made before them are as valid as if made betore any justice 
of the peace of the state. Several acts authorize acknowledg- 
ments of non-resident grantors by attorneys thereto authorized; 
but it is deemed unnecessary to advert to them, 

In regard to married women, the act of 1715, ch. 47, and its 
supplements, provide that no deed, in which they are mentioned 
as grantors, shall debar them or their heirs, except upon their 
acknowledgment of the same; and the person taking such ac- 
knowledgment shall examine them privately out of the presence 
and hearing of their husbands, whether they execute and ac- 
knowledge the same voluntarily and freely, and without being 
induced to do so by fear or threats of ill usage by their hus- 
bands, or by fear of their displeasure ; and such married women 
shall also sigu and seal such deed before the person taking such ac- 
knowledgment out of the presence and hearing of their husbands, 

The persous before whom acknowledgments of married wo- 
men, whether residents or non-residents, should be made, are 
the same prescribed for grantors generally, residents and non- 
residents. 


42* 
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By another act it is required, that in a// cases of acknow- 
ledgments, the persons taking the same shall likewise certify, 
that, of their own knowledge, or by oral testimony under oath 
received by them, they are satisfied that the persons acknow- 
ledging are the persons who are named and described as and 
professing to be parties in said deed, &e. 

The act of 1766, ch. 14, provides, that a deed acknowledged 
and recorded within six mouths, as in said act prescribed, shall 
take effect from the day of its date; but, by the act of 1825, ch. 
203, where there are several deeds of the same lands, the deed 
which shall be first recorded according to law, shall have pre- 
ference in law and equity, according to the time of recording 
such deed, provided that the deed so to be referred, be made 
bona fide, and upon good and valuable consideration; and, by 
the act of 1831, ch. 304, all deeds, except deeds of mortgage, 
may at any time be recorded, and when recorded, shall have, 
as against the grantors and their heirs, executors and adminis- 
trators, the same validity as if recorded within the time pre- 
viously prescribed by law, and shall also have the same effect 
against all purchases, with notice of such deed, and as against 
all creditors of such grantors becoming so with notice aforesaid, 
or after the recording of such deeds; but, as against creditors 
having become so without notice, antecedently to the time of 
recording of such deeds, they shall have validity only as contracts 
for conveyance of the land mentioned in such deed—provided 
however, that where grantees, their heirs, executors, or admin- 
istrators, shall take possession of the land purported to be con- 
veyed, the said deeds, after being recorded, shall have against 
ali persons after the taking of possession, the same validity as if 
recorded within the time prescribed by law— it being, however, 
understood that nothing in the aet shall repeal the provisions in 
regard to priority and preference contained in the act of 1825, 
ch. 203, except in cases of purchasers with notice aforesaid.’’ 


TENNESSEE. (By James Wickersham.) 

“«Q. 15. What are the requisites for a valid deed for the 
conveyance of lands in your state, and will a deed made 
elsewhere, without these requisites, be good? 

«A. The usual mode of conveying land in this State, is by 
deed of bargain and sale, which must be written. Our statute 


























Acknowledgment of Deeds in other States. 499 
of frauds requires that all contracts for the sale of lands, tene- 
ments, or hereditaments, or any leases thereof for more than 
one year, shall be in writing, and signed by the party to be 
charged, or his agent, who is lawfully authorized. It must be 
signed, sealed, acknowledged by the bargainor, or proved by at 
least two subscribing witnesses, before the clerk of the county 
court, and delivered and registered. There is a register in each 
county, whose duty it is to receive all deeds and other instru- 
ments presented for registration, and make an entry in a book 
kept for that purpose, of the day and hour of the reception of 
each, and the law considers them registered, and they take effect 
at the time of such notation, and not before. The proof or ac- 
knowledgment and registration are necessary to complete the 
conveyance, and admit it as evidence of title in the courts of this 
state. A subsequent registered deed takes precedence of a prior 
unregistered one. An unregistered deed is null and void as to 
existing or subsequent creditors, or dona fide purchasers, with- 
out notice. A deed for the conveyance of land belonging to 
a feme covert, must be acknowledged by her under a privy 
examination touching her voluntary execution of the same. 
Widows are entitled to dower in all the lands, tenements and 
hereditaments of which their husbands died seized and possess- 
ed, and of all equitable estates in land, of which their husbands 
were the owners at the time of their deaths, but not of all their 
husbands owned during the coverture. So it is not necessary 
for the wile to sign away her dower when the husband sells 
land in this state. .A deed for the conveyance of land in this 
state, made out of the state, and either within or without the 
United States, may be proved by two subscribing witnesses, or 
acknowledged by the person executing the same before a no- 
tary public, who shall certify the same under his seal of office, 
or before a judge of the supreme or superior court, who shall 
certify the same under his hand, and the clerk shall certify under 
his seal of office as to the official character of the judge; or be- 
fore any court of record, and certified by the clerk under his seal 
of otlice, and by the presiding judge as to the official character 
of the clerk; or by any consul, minister or ambassador of the 
U. States, in any foreign country or state, and certified by him, 
under his seal of office, or before a commissioner appointed by 
the governor, which he is authorized to appoint for that pur- 
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pose in each state and territory of this Union, and also in 
foreign states. Deeds made abroad, and thus proved or acknow- 
ledged, may be registered here, and when registered, they have 
the same force and effect as deeds made and proved, or ac- 
knowledged in this state. Deeds made elsewhere are not good 
without compliance with the above provisions.’’ 


NORTH CAROLINA. (H. W. Husted.) 


“Q. 15. What are the requisites for a valid deed for the 
conveyance of lands in your state, and will a deed made else- 
where, without these requisites, be good ? 

“A. Deeds for land are in the old common law form, ‘signed, 
sealed and delivered’ in presence of witnesses. They must be 
proved and registered in the county where the land lies. No 
livery of seisin is necessary to deeds so proved and registered: 
and this is the only change, so far as I recollect, made by our 
statute on the old cominon law. We have an old decision in 1 
Haywood 193, «that the attestation of witnesses is not essential 
to a deed.’ I cannot answer that this decision has been over- 
ruled, though I have never, in a practice of nearly 17 years, 
known a deed for land proved, or offered for probate, without at 
least one attesting witness. The mode of proof of deeds, to en- 
title them to registration, is by acknowledgment of the ven- 
dor or grantor, or by the oath of one or more witnesses, before 
one of the judges of the supreme court, or of the superior court, 
or before the justices in session of the county court in the county 
where the land lies. We have a statute providing that deeds, 
executed elsewhere, and proven as above, or ‘which shall be 
personally acknowledged or proved before the chief magistrate 
of any city, town, or corporation in the county in which such 
deed was executed, and an attestation thereof aflixed, shall, 
upon being exhibited to the county court in which the land lies, 
or to any judge of the superior or supreme court, be ordered to 
be registered, and admitted to registration, and shall be good 
and valid in law to all intents and purposes, and shall be read 
in evidence without further proof’? We have no other law 
covering the case of deeds executed abroad, and I know of no 
decision which settles the question whether a deed, executed 
without these requisites, would be good.” 
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IN THE DISTRICT COURT FOR THE CITY AND 
COUNTY OF LANCASTER. 


BROWN U. O’BRIEN ET AL.! 


. A landlord may be admitted on the record to defend in ejectment, though he 
did not apply at the return of the writ. 
. It is only when the interests of others may be jeoparded, that the delay to assert 


tw 


a right, is held to be a waiver. 


we 


. A purchaser of a part of the premises in dispute, after the commencement of an 
ejectment to recover the same, is not entitled to come in and defend as landlord. 
. The right to a struck jury, is of course; but a view, is a proper subject of a 
motion or application for an allocatur. If however, it has been obtained without 
a fiat, or is irregularly executed, the court will not set it aside, when it appears 
hat the opposite party has united or participated in the proceedings without 


te 


objection. 


A motion to dissolve the estrepement issued in this case, 
having been overruled, Mr. Norris presented the following 
papers; viz.: 

Levi Brown 
uv. 

Thomas O’Brien, 

Owen M’Guire and 

Conn Harley. 


| In the District Court, &c., of June Term, 
1837, No. 141. Ejectment. 


To the honourable A. L. Hayes, president of the above 
court, the petition of Bernard M’Caffery and Benjamin Bre- 
neman, of the said county, humbiy showeth, that they are 
landlords of the above named defendants, and claim title to the 
land and premises for which the above ejectment is instituted, 
by application, survey, and patent; that the title of your pe- 
titioners commenced on the 7th day of May, 1766, and was 
consummated by patent from this commonwealth in the year 
1786: your petitioners therefore pray your honour, to suffer 
them to make themselves defendants on the record in the above 
suit, for the purpose of making defence thereto, your petitioners 
admitting themselves in possession, on the trial of the cause. 
And they will pray, &e. 

Bernarp M’Carrery, 
Bensamin BrenemMay. 


And with a similar caption :—the petition of Bernard M’Caf- 
fery and Benjamin Breneman, above named, humbly showeth, 


? See another branch of this case, reported ante p, 454. 
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that the right of possession and title to the lands sued for in the 
above ejectment, will form the issue between the parties to be 
tried in the cause; and that matters of boundary and possession 
and settlement right, your petitioners believe, are involved in 
the said issue: your petitioners therefore pray your honour, to 
allow a special jury and a view in the above cause; and they 
will pray, &e. 

Bernarp M’Carrery. 

Bensamin BreneMaAn. 

To both these papers were annexed aflidavits of the pe- 
titioners to the truth of the facts therein set forth. And he also 
presented the record of a deed from Peter Reed jr., sheriff, to 
Bernard M’Catfery, dated January 1837, conveying a tract 
of land in Little Britain, called Rock Spring, containing 167 
acres, in consideration of one thousand and forty dollars, and 
a deed from Benjamin M’Catfery to Benjamin Breneman, 
dated the 23d of February, 1838, conveying a moiety of the 

tock Spring tract, in consideration of five hundred and twenty 
dollars; which deed contained a minute recital of the title to the 
land. 

He thereupon moved, that Bernard M’Caflery and Benjamin 
Breneman be admitted as defendants on the record, to take 
defence as landlords in this ejectment, and that the court allow 
a special jury and a view, according to the prayer of the pe- 
titioners ;—citing 2 Penn. Pract. 239; act of 1772, sect. 9, 1 Sm. 
L. 372; act of 21st March, 1806, 4 Sm. L. 332; act of 13th 
April, 1807, 4 Sm. L. 476; 2 Dall. 150, Clayton’s |. v. Alshouse ; 
4 Johns. R. 493, Jackson v. Styles; 3 Burr, 1290, Fairclaim 
ex dem. Fowler v. Shamclaim ; act of 14th April, 1834, sections 
157, 158, 124; Pamp. L. 368; act of 29th March, 1805, 4 Sm, 
L. 237, sect. 11; 2 Sell. Pr. 161, 178,190; 3 Bl. Comm. 201, &c.; 
4 Johns. 492; 4 Burr. 1996; 4 T. R. 122; 168. & R. 214; 6 
Binn. 420; 1 Penn. Pr. 177; Rules of the S. C. p. 19, Rule 25, 
and Rules of the C. C. 

Montgomery and Ellmaker, contra, cited 3 Burr. 1290; 1 
Rawle 424, M’Clay v. Benedict; 3 T. R. 783, Norris rv. Don- 
caster; 3 Johns. C. R. 131, Peck v. Ellis; Stat. 11 Geo. 2, c. 19, 
sections 12, 13; 6 Ruffhead’s Stat. at Large 299; 3 Rawle 172, 
Weckerly vw. The Lutheran Church; 3 Johns. R. 24, Jackson v. 
Hazel; 11 Johns. 508, People v. Leonard; 10S. & R. 39, Harris v. 
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Bell; Adams on Ejectment 76, 77; 10 Johns. 67, Jackson v. 
Styles; 5 Cowen 447, Jackson v. Styles ; 3 Penn. R. 313, White- 
hill v. Gotwalt; 3 Watts 223, Young v. Aljo; 1 Jac. Law Dict. 
421, Champerty; Robert’s Digest 424; Stat. Richard 2,¢. 9; 1 
Johns. 374, Jackson v. Ketchum; 20 Johns. 386, Fallimer vw. 
Brinkershoff; 2 Watts 148, Henderson v. Hayes; 17 Johns. 112; 
1 Imp. Pr. in K. B. 234; 2 Imp. Pr. C. B. 382; 1 Crompt. Pr. 
219; 2 Tidd’s Pr. 730, N. Y. edition, 1807; Act of 1795, sect. 
17, Reed’s Dig. 193; S.C. Rules January Term, 1788, R. 27; 
December T. 1797, R. 64; 3 Yeates 194; C. C. Rules, R. 43; 
Comm. PI. R. 18; Act of 1834, sections 124, 157, 158, 159; 1 
Binn. 535, Sherrer v. Hudson ; Weaver v. Bushong, MS. opinion 
of Judge Smith, P. of the District Court, in January, 1823; 3 8. 
& R. 130; 13S. & R. 104, 

Hayes, president. The motion before the court is two-fold ; 
viz. 1. That Bernard M’Catlery and Benjamin Breneman be 
permitted to come in and defend, as landlords, in conjunction 
with the defendants in the writ; 2. That the court allow a 
struck jury and a view. 

1. Bernard M’Caffery, it appears, purchased the premises in 
dispute at sheriff’s sale, and the defendants in the writ entered 
upon the same as his tenants. Since the commencement of this 
suit, he has made several motions to the court; and, on all oc- 
casions, announced himself as landlord. By one of the plaintiff’s 
counsel, he was treated on the argument as landlord, though by 
the other, it was alleged, that the sheriff’s deed did not convey 
the same premises for which the ejectment is brought, since the 
name “ Rock Spring’? was not contained in that deed. And it 
is true, that the sheriff’s deed does not mention “ Rock Spring” 
by name ; but there is nothing in the description of the premises 
therein conveyed, that is inconsistent, so far as I am informed, 
with the description of the premises in the plaintiff’s declara- 
tion. 

The depositions, taken on a former occasion and used upon 
this argument, show a connexion between B. M’Caflery and the 
defendants ; they show that the defendants, in entering and oc- 
cupying the disputed land, acted under his directions and 
control. The plaintiff, by his ejectment, has recognised the 
fact of their continued possession. The question is one of title 
or right to the possession. ‘The court being satisfied that Ber- 
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nard M’Caffery’s claim of title, whatever it be, is not incon- 
sistent with the possession of the defendants, and that he stands 
to them in the relation of landlord, cannot but allow him to come 
in and defend as landlord with them. The acts of assembly 
seem to require this permission ; and I cannot see that any injury 
will result to the plaintiff, by admitting him on the record. He 
is the real defendant. As often as this controversy has been 
before the court, we have heard nothing of the title of T. O’Brien 
and other defendants, except as that of mere tenants; and 
tenants of Bernard M’Catiiery. 

With respect to the delay in making the present application, 
I do not consider, that the objection founded upon this circum- 
stance, can be sustained : for what inconvenience has it produced 
to the plaintiff? None. It is the same to him, when the appli- 
cation is made, or the landlord is admitted, so that the grounds 
of his title be not affected, and no surprise be practised upon 
him at the trial. It is only when the interests of others, may 
be jeoparded by the delay to assert a right or privilege, that the 
omission is held to be a waiver. In the case of a sheriff’s sale, 
for instance, a party who might avail himself of an irregularity 
in the sale, neglects to move the court in season to set the sale 
aside ;—the deed is acknowledged to the purchaser ;—and then 
the party presents his objection. He is too late. The pur- 
chaser’s title has been completed. The purchase money, is paid 
and distributed. The applicant has suffered his hour to pass. 
But the delay might have been ten times as long, and yet the 
application have been perfectly available, if any circumstance 
not owing to the party himself, had intervened to prevent the 
acknowledgment of the deed. The reason of the rule, requiring 
the applicant to embrace the first opportunity, is founded chiefly 
on the solicitude of the law to prevent inconvenience to and dis- 
turbance of the rights of others. In the present case, nothing 
of the kind is likely to occur. In fact, the plaintiff cannot be in 
any way affected by the admission of Bernard M’Caffery, as 
landlord to defend; for whatever his title may be, the defend- 
ants now sued, may avail themselves of it to the fullest extent 
to defeat the plaintiff, whether he is admitted or not; and if the 
case could assume any new aspect in consequence of his ad- 
mission, the plaintiff will have ample notice to prepare for it at 
the trial. 
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In regard, however, to Benjamin Breneman, the application 
stands on a different footing. The plaintiff might have made 
Bernard M’Caffery a party when he brought his suit; and if he 
knew that he claimed as landlord to the occupants of the pre- 
mises, and that they recognised him as such, it would have 
been proper and right to join him to the other defendants. But 
Benjamin Breneman has come into the controversy since the 
suit was commenced. He has bought a part of this disputed 
title, knowing doubtless, that it was a subject of litigation. It 
is on his part, therefore, the purchase of a lawsuit. The tenants 
were not Ais tenants, when the suit was instituted; and we do 
not know that they recognise him as landlord to this day. 
Moreover, whatever his title may be, they may avail them- 
selves of it in their own defence, if it be consistent with their 
possession ; and if it be not, he can have no pretence to come in 
as landlord. Besides, the admission of Bernard M’Caffery is 
adapted to protect any right Benjamin Breneman may have, as 
derived from him. The application on his behalf is not sup- 
ported by any precedent with which I am acquainted; and the 
circumstances are not such as seem to require, that a precedent 
be made in his favour. It is not material to his protection ; nor 
does the justice of the case demand, that he should be admitted 
as a party. 

2. The right of the defendants to a struck jury is not denied ; 
but it is objected, that as a struck jury is to be obtained as a 
matter of course, by going into the prothonotary’s office and 
there entering the application, no fiat of the court is necessary ; 
and a motion for a struck jury ouglit not to be made. This is 
all true. There is no more necessity for asking the court to 
grant a struck jury, than there would be for asking it to allow 
the defendant to plead not guilty in ejectment. The privi- 
lege is provided by act of assembly, and even the mode of its 
exercise, See the act of the 14th April, 1834, sect. 157. 

But in relation to the view, I think the application is proper ; 
whatever may have been the practice heretofore. Both the act 
of 1805 and the act of 1834, speak of a view, as being allowed. 
Thus in section 11, of the former act, is the clause: “ And where 
a view shall be ad/owed in any cause, six of the first twelve,” 
&e., and in sect. 124 of the latter, is the following : “ Whenever 
a view shall be al/owed in any cause, six of the first twelve of 

VOL, IV.—NO, XI. 43 








506 District Court of Lancasiler. 


the jurors,’ &e. These expressions seem to preclude the idea 
of a view being a matter of course, and recognise the fiat of 
some authority as necessary. Such authority is only to be looked 
for in the court or a judge of the court. With respect to the au- 
thority of the court. there can be no question, even if a doubt 
might be raised concerning that of a judge at his chambers, It 
is true, as was asserted on the argument, that the practice, par- 
ticularly in this county, has been to enter a rule for a view in 
the office, without troubling either the court or a judge witha 
motion for the purpose. But this being a sud silentio practice 
in the prothonotary’s office, is not to be considered in the same 
light with a long and uniform practice in open court, which may 
be properly regarded as the law of the court. And especially 
it cannot be considered, as derogating from the power of the 
court to entertain an application for allowing a view, under 
proper circumstances; which course is evidently indicated by 
the acts of assembly referred to. 

Believing the motion for a view to be the more correct prac- 
tice, and the applicant having sworn that matters of boundary, 
&e. are in issue, it is fit, in my opinion, that a view be allowed. 

The motion for the admission of Bernard M’Caffery as a de- 
fendant on the record in this suit, is granted—he admitting 
himself in possession on the trial of the cause. The motion for 
the admission of Benjamin Breneman, as a defendant on the 
record in this suit, is denied. 

The motion on behalf of the defendants for a view, is granted, 
and a view is accordingly allowed by the court. 

After these motions were argued, the parties met in the pro- 
thonotary’s office, and struck a jury, leaving twenty-four names 
in the panel not struck. The sheriff summoned ten jurors of the 
panel to view the premises in dispute; six of the first named 
twelve, and four of the residue. The foregoing opinion was de- 
livered on the 4th of June, 1838. The same day, was returned 
the venire together with the list of the special jury and the view ; 
and the defendants announced, that they were ready to proceed 
with the trial. Whereupon, Mr. Montgomery, for the plaintiff, 
moved to quash the view, on the ground that the summons of 
the viewers by the sheriff, was entirely irregular, being contrary 
to law and the practice; and, secondly, that the view was not 
allowed, as it ought to have been, according to the opinion 
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delivered this morning. In support of this motion, he and Mr. 
Elimaker, cited the Act of the 14th April, 1834, sect. 124, 
Pamph. L. 363, sect. 158, p. 368; the Act of the 29th March, 
1805; Act of the 19th March, 1785, sect. 13; sect. 159 of the 
Act of 1834; 6S. & R. 351, Swenk v. Umstead; Rules of the S. C. 
and the C. C.; Kilheffer v. Hare, in the C. P. Lancaster county, 
of April Term, 1818, No. 308; Klung wv. Hare, District Court, 
June Term, 1820, No. 44; Bitzer v. Bitzer, Dist. Court, Decem- 
ber Term, 1820, No. 9; Daniel Bowman v. The Ephrata Society, 
Dist. Court, June Term, 1820, No. 84; Brown v. Caldwell, Dist. 
Court, September Term, 1821, No. 1; Yundt wv. Bitzer, Dist. 
Court, June Term, 1820, Nos. 73 and 74; Farmer’s Bank v. 
Livergood, Dist. Court, June Term, 1827, No. 65 ;—as showing 
the practice to have been to summon six or more viewers out 
of the first twelve. Robert’s Digest 45; Stat. of 4 Anne 8, 
sect. 16. 

Mr. Frazer and Mr. Norris, for the defendants, referred to 
the several acts of assembly cited on the other side, and also to 
1 Penn. Pr. 175; 3 Bl. Comm. 358; 2 Tidd’s Pr. 725, and the 
several Rules of Court. 

And the following opinion was thereupon delivered by the 
court. 

Hayes, president. The special venire in this case, has been 
issued in the form which was used under the act of 1805—pur- 
suing exactly the words of that act, in relation to the clause di- 
recting the view. The words in the 11th section, are: “ And 
where a view shall be allowed in any cause, six of the first 
twelve of the jurors or more of them named in the panel, shal! 
be taken by the sheriff, or other officer, who shall have the 
view,’’ &c. The clause in the venire, is, “ We command you. 
that in the meantime according to the form of the act of assembly 
in such cases made and provided, you take six of the first 
twelve of the said jurors or more of them named in the panel,”’ 
&e. 

In the 124th section of the revised act of the 14th of April. 
1834, relative to the organization of the courts, it is enacted, 
that whenever a view shall be allowed in any cause, and a jury 
shall be struck from the list of persons drawn as aforesaid, it 
shall be the duty of the prothonotary or clerk, to issue, upon 
the precept of either party, a special writ of venire, containing 
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the names of such jury. And he shall add thereto, a clause, 
commanding the said sheriff to cause the said jurors or six of 
the first twelve of them to view the place, to which the contro- 
versy between the parties may relate, at some convenient time 
before the trial, according to the manner hitherto practised and 
allowed in such cases in this commouwealth. For this section, 
the commissioners in their report, refer to 4 Anne, c. 16, sect 8, 
and the act of the 29th March, 1805, sect. 11. The words of the 
latter have been given, so far as they relate to the question. 
The words of the 8th section of the statute, 4 Anne, c. 16, are: 
«That the respective courts,’ &c. may order special writ of 
distringas or habeas corpora to issue, by which the sheriff or 
such other officer to whom the writs shall be directed, shall be 
commanded to have six out of the first twelve of the jurors 
named in such writs, or some greater number of them, at the 
place in question,”’ &c. 

The construction which the act of 1811 and the statute of 
Anne, appear to have received in practice, at least in this 
county, is that not more than twelve jurors, and those the first 
twelve named, are to be taken to view the premises in dispute. 
This construction, I think, is correct. I considered it as founded 
on convenience, as weil as the grammatical fourm of the expres- 
sions. 

The 124th section of the act of 1834, varies the phraseology 
of the act of 1805 and the statute of Anne. It commands « the 
sheriff to cause the said jurors or six of the first twelve of them, 
to view the place,’”? &e. Whereas the words of the 11th section 
of the act of 1805, are, “six of the first twelve of the jury, or 
more of them named in the panel, shall be taken,’ &e. And 
the words of the statute, are, “six out of the first twelve 
jurors named in such writs, or some greater number of them.” 
But the commissioners did not in their report, make any reinarks 
upon the statute, or the act to which they refer, nor indicate an 
intention to alter the existing provisions. On the contrary, they 
have incorporated the usual clause of the venire adopted under, 
though not prescribed by the existing law, in this 124th section, 
and expressly recognised the established practice with respect 
to the execution of the view. Judging from these considera- 
tions, it may well be inferred that they did not think it necessary, 
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nor mean to recommend, that the law should be changed in this 
regard. 

When a new law is professedly copied from a former act, 
slight variations in the phraseology may reasonably be con- 
sidered as casual, or ascribed to any other cause, rather than a 
design to change the law, though it must be admitted, that when 
the variation is great, no circumstance can be more significant of 
such a design. The difference between “ siz of the first twelve 
of the said jurors or more of them named in the panel, and 
the said jurors or six of the first twelve of them,’ is so con- 
siderable, that if we were obliged to construe the 124th section 
by itself, we should be constrained to say, that it changes the 
law of 1805 and the statute of Anne. But one of the most es- 
sential and best guides of construction, is the context. We must 
consider all the provisions of an act in relation to the same matter, 
in connexion ; all the parts with reference to each other and the 
whole. The 158th section of the act of 1834, though separated 
by thirty-four intervening sections, which relate to other matters, 
belongs to the same subject, and is in pari materid, with the 
124th. Itseems intended to carry out the provisions of that 
section in regard to the execution of the view, and has adopted 
not only the phraseology of the 11th section of the act of 1805; 
but the form of the clause introduced iuto the venire framed 
under that act and the statute of Anne. The 158th section, is, 
that when a venire shall be allowed in any cause, six of thie 
first twelve of the jurors named in the panel or more of them, 
shall be taken by the sheriff or other officer to the place in ques- 
tion, and they shall have a view thereof. My opinion, there- 
fore, is that the law in relation to views, stands precisely as it 
did betore the passage of the act of 1834; that the sheriff is not 
authorized to take more than twelve of the jurors to view the 
premises, and that those jurors, must be the first twelve named 
on the panel. The consequence is, that the execution of the 
view in this case, as it respects the four jurors taken by the 
sheriff from the panel after the first twelve named, was 
irregular, 

But the sheriff took “six of the first twelve of the said jurors 
named in the panel,’’ to view the place: those six did view the 
premises, So far, he exactly complied with the exigency of 
the writ; and this was a sufficient view. There can be no ob- 
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jection to the proceeding, thus far. And the question is, whether 
the irregularity in reference to the other four, destroys the 
whole proceeding, or not. Clearly it does not. The maxim, 
utile per inutile non vitiatur, was never more applicable. 
The view by the six of the first named twelve jurors being suf- 
ficient, may stand independently of the other four who attended, 
and whose attendance was merely superfluous. 

With respect to the last reason for quashing the view—that 
it was held without being allowed by the court—it cannot be 
sustained, because the plaintil participated in the proceeding 
by attending at the oflice and striking the jury, and by his 
presence at the view of the premises on the 31st of May, as 
appears by the sheriff’s return, After such participation, the 
objection must be considered as waived. 

The motion to quash, is denied. 

The prothonotary proceeded to call the jury into the box; 
when the plaintiff’s counsel said they would suffer a nonsuit; 
and the same was accordingly entered. Thus ended the cause. 


IN THE COURT OF COMMON PLEAS FOR THE CITY 
AND COUNTY OF PHILADELPHIA. 


[July 19, 1845. 
GOULDEY UV. GILLESPIE, 
1. Leaving a copy of a bill of discovery and interrogatories, at the dwelling-house 
of the defendant, in the presence of one or more of the adult members of his 
family, is a good service under the 15th section of the act of 16th of June, 1836. 


Scire facias sur bill of discovery issued out of the court of 
common pleas of Philadelphia county, in aid of execution upon 
a judgment obtained in the district court. At the return of the 
writ, Brooke tor plaintiff, obtained a rule upon the defendant 
to answer, and at the expiration thereof, a rule to show cause 
why an attachment should not issue. And now, upon due proof 
of the service of said rule, asked for an attachment, 

J. F. Johnston, tor the detendant, objected, because a copy 
of the bill and interrogatories had not been served upon the de- 
fendant personad/y ten days before the return of the writ; he 
contended that the 15th section of the “act relating to execu- 
tions”’ required personal service of such copy; whereas in the 
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present case, the copy, as appeared by the affidavit of service, 
was left at the dwelling-house of the defendant with his wife. 

Brooke, contra. 

Per curiam. By the 39th section of the act “relating to the 
commencement of actions,”’ it is directed that every writ of scire 
Jacias shall be served and returned in the same manner as is 
provided in the case of a summons in a personal action. ‘The 
sci. fa, therefore, which is the primary process in this proceed- 
ing, and the foundation of all subsequent action, would be well 
served by leaving a copy of the same at the dwelling-house of 
the defendant, in the presence of one or more of the adult mem- 
bers of his family. In the absence of any express direction in 
the act to the contrary, it would be going too far to say, that 
the service of a copy of the bill and interrogatories, which is a 
secondary and incidental step, made in the same manner, would 
not be good. To require personal service of such copy would 
be productive of great inconvenience; in many instances the de- 
fendant might render it impracticable, and by that means frus- 
trate the whole proceeding. 

The attachment will be awarded unless an answer is put in, 
or some better reason given for the refusal. 

Whereupon the defendant filed an answer, 


IN THE COURT OF QUARTER SESSIONS FOR THE 
COUNTY OF CHESTER. 
[ December, 1839. 


COMMONWEALTH U. SALLAGER, 


1. In a criminal case, a verdict of guilty ought not to be disturbed, unless it be 
uianifest the trial lias been unfairly bad, or the prisoner deprived of some legal 
auvantage. 

2. On a motion for a new trial because of alleged error in the charge of the court, 
tlle whole charge is to be considered, and each portion construed in its connexion 
with every other portion. 

3. In all cases the jurors are judges of the facts, and emphatically so in criminal 
cases. Therefurc, an erroneous opinion upon matter of fact, expressed by the 
judge in his charge to the jury, does not furnish ground for a new trial, unless 
there is reason to believe the jury were led to apprehend they were inhibited 
from passing upon the facts or any of them, and this cannot be presumed where 
they are expressly instructed that to then belongs the decision of disputed facts. 

4, On the trial of an indictinent for an assault with intent to commit a rape, evi- 
dence of what the prosecutrix said immediately after the commission of tie 
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fact, is not receivable as proof of the alleged facts, but it is admissible as a test 
of the accuracy as well as the veracity of her testimony delivered on the trial, and 
fur this purpose the whole of her narration in pais may be given by the com- 
monwealth, 

. It is a rule of reason, and, therefore, of law, that where a witness varies in his 
statement of the same transaction, in material particulars, at different periods, 
his testimony is to be greatly doubted. 

. Ifa juror, after he is summoned and before he is sworn or heard any part of the 
evidence, entertain a fixed opinion of the guilt of an accused party, and the 
prisoner be convicted, a new trial will be granted. But the entertainment and 
declaration of such an opinion, during the progress of the trial and while the 
testimony is being disclosed, is not ground for a new trial, unless, indeed, it be 
shown the juror was influenced by such declaration to disregard the evidence 


a) 


mr) 


subsequently given by the defendant. 

On the trial of such an indictment, the fact that the prosecutrix, without notice, 
accidentally omitted to state, in her evidence, a particular occurrence which hap- 
pened at the time of the fact committed, is no reason for a new trial, unless the 
probable effect of the omitted circumstance would be to lead the jury to deter- 
mine in favour of the prisoner. On a motion for a new trial, the court must ne- 
cessarily revise the evidence and judge for itself, whether the causes suggested 
in support of the motion, ought to produce a different result in the minds of ano- 


~) 


ther jury. 
Inregularities in drawing and returning a panel of jurors, grand or petit, must 
be taken advantage of by a challenge to the array, and cannot be suggested as a 


® 


ground for a new trial, after plea and verdict. 

. The omission to do something which the law requires the drawing and selecting 
officers to do, as that the box containing the names from which the drawing was 
made, was not sealed: that the occupation of each was not written on the slips 
of paper and the like, does not totally vitiate the acts of those officers, but afford, 
simply, a ground of challenge. ‘Ihe difference is between the exercise of a 
power not delegated, as where no venire has issued, and the irregular exercise of 


. 
= 


a power possessed. 

10. But even if it were otherwise at common law, such irregularities or omissions 
are cured by the provisions of the act of 21st February, 1814, where the deten- 
dant pleads and goes to trial on the merits. 

The following short statement is all that is necessary to an 
understanding of the opinion of the court. 

The defendant was tried for an assault upon a female with 
intent to ravish, and convicted. On the trial the prosecutrix, 
after stating the transaction in detail, testified that, immediately 
thereafter, and as soon as she got to the place of her residence, 
she communicated the details to her mistress. ‘The mistress being 
called by the commonwealth, was permitted, for the purpose 
stated in the following opinion, to give evidence of the narrative 
of the prosecutrix. The latter, in her testimony, neglected to 
mention that during the struggle between them, the defendant 
thrust his head into her bosom. 
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The defendant having examined Ann Connelly, as a witness, 
she stated some facts and circumstances tending to contradict 
the testimony of the prosecutrix. Afterwards the commonwealth 
proved that, at different times, when professing to give the same 
narration, she had varied it, more than once, in material par- 
ticulars. 

Pending the trial, after the commonwealth had closed its evi- 
dence and the defendant opened and gave a part of his, the 
court adjourned over Sunday. One of the jurors having return- 
ed to his home in the interval, stated, in the presence of several 
of his neighbours, that, from the evidence he had heard, he be- 
lieved the defendant was not guilty. 

The court charged the jury on the law and the facts of the 
case, and the defendant was convicted. Whereupon he moved 
in arrest of judgment and for a new trial, and filed numerous 
reasons. Among these were objections to the alleged opinion 
of the court upon matters of fact. 

The fourth reason filed for a new trial was as follows: “ The 
president judge charged the jury that the narration of the cir- 
cumstances by the prosecutrix so soon after their occurrence, was 
evidence of the facts alleged in that narration, and of the ve- 
racity of the witness herself as to the facts; a proposition calcu- 
lated to mislead the jury.’’ 

The 10th was, “The jury was told that it is a rule if a wit- 
ness makes a different statement of facts at different times, from 
that which she afterwards makes upon oath, her testimony is to 
be greatly doubted, which, as a rule of law, does not exist.” 

The 14th. “One of the jurors impannelled in the cause, 
formed and expressed an opinion after hearing only a part of 
the evidence.” 

The 15th. “The prosecutrix did not tell the truth in her tes- 
timony given on the trial, nor the whole truth.” 

The 12th. “The grand jury that found the bill was irregu- 
larly drawn.”’ 

The 13th. “The jury that were impannelled in the cause, 
was not regularly drawn; the box in which their names was 
deposited was not sealed, nor was the occupation of each writ- 
ten on the slips of paper containing their names, agreeably to the 
requisitions of law.” 

Proof was given of the truth of the two last reasons. 
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Darlington and Lewis argued for the defendant, in support of 
the motion. 
Hemphill, Deputy Atty.-Gen., contra. 


The following is the opinion of the court, delivered by BE 1, 
president. 

This is an appeal to the discretion of the court. In the lan- 
guage of C. J. Parker, (Com. v. Green, 17 Mass. Rep. 549): 
«“ Every case of the kind must depend on its circumstances, and 
be judged of with regard to the rights of the public, as well as 
the interest of the prisoner. When there has been a trial, which 
the court are satisfied was fair and impartial, and in which all 
the legal rights of the party accused were observed, and a new 
trial is sought for, the court are bound to look into the evidence 
upon which the verdict was founded, in order that they may 
ascertain whether the causes suggested in support of the motion, 
are such as would or ought to produce a different result in the 
minds of another intelligent jury. It is a power to be used 
sparingly for the protection of innocence.”’ 

Again it is said by our own supreme court, in a criminal case, 
(Com. v. Eberle, 3 S. & R. 14,) “unless injustice be the con- 
sequence of a verdict, a new trial should not be granted.” 
After a full and minute examination of the case conducted by 
able counsel, zealous for the protection of the party accused, 
where the whole subject has been passed upon by a jury, legal- 
ly charged with the determination of the law and the fact; the 
verdict ought not, lightly, to be disturbed, unless it be manifest 
that the trial has been unfairly had or the prisoner deprived of 
some legal advantage which was his due. 

To interfere, unless for strong reasons, with the finding of a 
jury, and more especially a criminal jury, on matters of fact, 
would be to confound separate jurisdictions and to arrogate to 
the judges a power which has been, wisely, lodged elsewhere. 

In ruling the present motion for a new trial, this court have a 
painful duty to discharge. Solicited strongly, by feelings of 
commiseration for the situation of the prisoner, heretofore oc- 
cupying a respectable place in society, we are compelled to shut 
our hearts against the whisperings of compassion and to listen 
only to the dictates of the law, which must control the exercises 
of our legal discretion. 
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The reasons filed in arrest of judgment cannot be considered, 
as nothing appears upon the record to which they are applicable. 
Indeed, for this reason, they have not been urged. They are, 
accordingly, dismissed. 

The motion for a new trial is founded substantially on four 
reasons : | 

1. Misdirection of the court in matters of fact and law. 

2. Misconduct of a juror. 

3. Concealment, by a principal witness, of a material fact. 

4. Mis-trial, because of the irregularity in selecting and draw- 
ing grand and petit jurors. 

I will consider each of these in their order. 

The charge of the court has been unfairly treated. In some 
instances, a word or a sentence has been selected here and there, 
and being severed from the context,a meaning has been assign- 
ed them, which, in connexion with the whole charge, they did 
not bear and could not convey. This is not to be permitted. 
Even in error, the substance of the charge is only to be ex- 
amined, (9 S.& R. 202). In other instances, language and 
opinions have been imputed to the court which they did not 
use or entertain. 

But even if the opinions on matters of fact, imputed to us, 
were expressed to the jury in the language with which counsel 
have clothed them in the reasons filed, it is not sufficient reason 
for a new trial. In all cases the jury are judges of the fact. 
This is emphatically so in criminal prosecutions, and according- 
ly in this particular instance, the jury were solemnly reminded, 
once and again during the progress of the charge, that upon 
them devolved the responsibility of passing on the evidence ; 
that they were not bound by any opinion entertained or ex- 
pressed by us as to law or fact. 

Admitting, then, for the sake of the argument, that some or 
all of the views submitted by the court on the matters of fact 
proved, were erroneous, it would not furnish a sufficient reason 
to reverse the judgment in error, if a writ of error lay ; nor can 
it, we repeat, be entertained as good ground for granting a new 
trial, unless there is reason to believe the jury were led to ap- 
prehend, that they were precluded from deciding any of the 
facts. Where, therefore, the judge has not expressly assumed 
the office of the jury, the inference that the latter must have 
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understood the expression of the court’s opinion, as an inhibi- 
tion to judge of the truth of the facts, ought to be a necessary 
and a natural one, (Riddle v. Murphy, 7 S. & R. 237,) before 
the court will interfere with their finding. In the present in- 
stance, there is no pretence that any one of the jurors supposed 
he was inhibited to judge of the facts proved, as well as of the 
credibility of the witnesses who testified. On the contrary, it is 
admitted they were fully instructed as to their rights and duties 
in this particular. 

For these reasons, a farther consideration of all the specifica- 
tions filed relating to alleged opinions of the court on matters of 
fact, might be dispensed with; but two of them, most insisted on, 
impute to the court such manifest impropriety of opinion, with- 
out foundation in fact, that a passing notice will be taken of 
them. (Here the court particularly examined and commented 
on the allegations of the 2d and 5th reasons, not important to be 
given here.) 

But it is said that we misdirected the jury in matter of law. If 
so, the defendant is entitled to a new trial. The 4th and 10th 
specifications present these supposed errors. 

The direction actually given by the court is not accurately 
expressed in the 4th reason. The jury were not told that the 
narration of Catharine Phipps to Mr. Lippincott and Uriah 
Damsel, was evidence of the facts alleged in that narration. On 
the contrary, they were expressly instructed that the testimony 
of the two witnesses just named, was not to be received as proof 
of the alleged facts, because it was mere heresay, derived from 
the prosecutrix. What was said to the jury was, that the nar- 
ration, given recently after the transaction, was evidence of the 
accuracy as well as the veracity of the witness. It was a test 
which the jury were at liberty to apply when they came to 
weigh the credit due to the testimony of Catharine Phipps. 
This instruction was given on the authority of Brazier’s case, 
(East P. C. 445,) cited with approbation by Starkie in his high- 
ly esteemed work on evidence; an authority, so far as I know, 
allowed and followed in the criminal courts of Pennsylvania. 
But it is said that the evidence ought to have been confined to 
the simple fact that complaint was made, and that the events 
narrated ought to have been excluded, and, therefore, it was 
wrong to rely upon the narration for any purpose. In support 
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of this position, the counsel rely on the decision of Holyrood j., 
in Rex v. Clarke, that the particulars of the complaint made, 
were not evidence. This decision was made by a single judge, 
in the progress of a trial ; and is opposed to the current of authority 
and the practice under it. Its soundness is, also, called in ques- 
tion by Starkie, who has affixed a gure to the note in which 
the decision is stated. We cannot, therefore, prefer this single 
decision of a single judge, to what appears to us to be the weight 
of authority. It may be remarked that the same rule obtains in 
Scotland, and for the same reason. 

Nor is the court correctly represented in the 10th specification. 
On this point the jury were instructed that it was a rule of rea- 
son, and, therefore, a rule of law, that when a witness, in pro- 
fessing to give a statement of the same transaction at different 
periods, varied in material particulars, her testimony was to be 
greatly doubted. That this is a rule of evidence, admits of no 
doubt. It is not the fact that the rule was so laid down to the 
jury as to preclude them from inquiring what degree of credit 
was to be accorded to the testimony of Ann Connelly. They 
were expressly told that it belonged to them to weigh her credi- 
bility, as well as that of the other witnesses. 

It is not perceived, then, that any error was committed in 
matter of law. 

But 2d. The improper conduct of William Lent is urged as 
good ground for a new trial. It is undoubtedly true, that if a 
juror, after he is summoned and before he is sworn or heard any 
part of the evidence, entertains a fixed opinion of the guilt of 
an accused party, and the prisoner be convicted, a new trial will 
be granted, because the juror was not indifferent between the 
commonwealth and the accused when he came to the book to 
be sworn, and, therefore, the party had no chance of a fair trial. 
But this is very different from the case of a juror, who enter- 
tains an opinion of the guilt of the party during the progress of 
the trial, and while the testimony is being disclosed. It must 
be recollected that it is the fact of the opinion being entertained, 
and not the fact of its disclosure by a juror before being sworn, 
that forms the objection. The disclosure is only evidence of the 
opinion being held. If the entertainment of an opinion on the 
subject matter of the trial, by a juror during its progress, furnished 
ground for new trial, no litigated matter could be brought to a 
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close, for, from the very constitution of the human mind, opi- 
nions will be formed, as facts are disclosed or reasons addressed 
to the understanding, liable to be and frequently changed, as 
these facts and reasons are met and confuted by others of an 
opposite tendency. In the fact, then, that on Saturday, after 
the testimony on the part of the commonwealth was closed, and 
a part of the prisoner’s given, Mr. Lent entertained an opinion 
that the accused was guilty, we find no reason that the motion 
should prevail. That the juror in declaring his opinion, was 
guilty of gross misconduct, cannot be denied, but it is not such 
misconduct as can induce the court to overhaul his ultimate de- 
cision. A different case would have been presented, if it had 
been shown that this open declaration of opiniun had influenced 
him to turn a deaf ear to the evidence subsequently given on the 
part of the defendant; but in the absence of proof, we cannot 
suppose that dogged obstinacy or pride of opinion once express- 
ed, triumphed over the obligations assumed on entering the jury 
box, to listen to and fairly weigh the whole evidence. 

Does the omission of the prosecutrix in not testifying on the 
trial, that the prisoner put his hand in her bosom, furnish a rea- 
son why this motion should prevail? If it had appeared that 
in omitting to state this fact the prosecutrix was actuated by 
malice, or wilfully suppressed it, from the idea that it might 
make in favour of the defendant, such a case might exist as would 
call for a new trial. But this is not shown, nor is there any 
thing in the evidence, on this hearing, from which we can fora 
moment presume it. It stands then asa case of mere forget- 
fulness, or perhaps delicacy of feeling on the part of the witness, 
and we are compelled to inquire whether the fact omitted, is 
such as would or ought to produce a different result in the 
minds of another intelligent jury. It is true, as is said in the 
Com. v. Green, it cannot be known what effect may be pro- 
duced on other men’s minds, by any specific kind or degree of 
evidence: and with that, in the course of the trial, the court 
have no concern; but on a motion to their discretion, they must 
necessarily revise the evidence, and must judge for themselves, 
of the probable bearing of the circumstances relied on to sup- 
port the motion. (See also Moore v. Philadelphia Bank, 5 S. 
& R. 51.) What then would be the probable bearing of the 
vircumstance omitted, taken in connexion with the facts proved, 
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if a new trial were granted? That the prisoner’s desires were 
lascivious, and his design upon the person of the prosecutrix 
unchaste, would be still farther established by this piece of tes- 
timony ; nor is it perceived how a subsequent attempt to com- 
mit a rape could, by it, be brought in question in the slightest 
degree. The jury have found that the prisoner intended to 
ravish. How could the fact of his having thrust his hands into 
the bosom of the woman, against her will, before, at or about 
the time of the attempt, rationally have led them to a different 
determination? We do not see how it could have done so, and 
are, therefore, bound to conclude it would not have done so. 

The objection of a mis-trial set forth in the 12th and 13th spe- 
cifications, we are clear, after reflection and examination, comes 
too late. 

The common law mode of selecting, summoning, and return- 
ing jurors for the trial of criminal and civil issues, was departed 
from at an early day in Pennsylvania. The alterations intro- 
duced by our acts of assembly, were solely for the purpose of 
taking away from the sheriff his discretionary power of select- 
ing and returning jurors, and by referring in some degree the 
selection to chance, give farther assurance of the return of an 
impartial panel on every venire. But these statutes were not 
intended to interfere either with the right of challenge, the mode 
in which, or the time when it should be exercised. It is true, 
from the very nature of their provisions, perhaps, they took 
away the right of challenge because of the partiality of the 
sheriff, and this only by inference; but all other objections, to 
the array or to the polls, remained as before. Would then the 
objections alleged here, be good cause of challenge to the array, 
and if so, when must the irregularity be taken advantage of ? 

Challenges to the array are exceptions to the whole panel, in 
which the jury are arrayed or set in order by the sheriff in his 
return ; and they may be made on account of partiality or some 
default in the sheriff, or for his omission to do something which 
he ought to have done, as formerly for not returning some of 
the jury de vicineto; for not returning a knight where a lord of 
parliament had a cause; neglecting to return a jury de medie- 
tale linguz, where a rule had been obtained for that purpose 
and the like. All these are instances of neglects or omissions 
on the part of the officer entrusted with the selection and return 
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of jurors, and as such, furnish good cause of challenge to the 
array. These and the like objections are recognised as mere 
challenges to the array, by c. j. Spencer in the People v. M’Kay, 
(18 John. Rep. 218.) The irregularities complained of in the 
12th and 13th specifications, do not in character differ from these. 
They amount in fact to mere omissions, to do something which 
the law required to be done by the selecting and drawing officers, 
which do not totally vitiate aud annul the acts of those officers, 
but afford, simply, a ground of challenge, and have been so 
viewed, recently, by many of our courts, and particularly by the 
criminal court of the city and county of Philadelphia, in the case 
of the Commonwealth v. Dyott; a case stronger in favour of the 
motion than the present, for there the defendant refused to plead 
or to go to trial voluntarily. In this light, too, these omissions are 
recognised by the statute which gives rise to the objection. 
By the 92d section of the act of 14th April, 1834, it is provided 
that “when the array of jurors returned at any court shall be 
quashed by reason of any fault or irregularity in the selection of 
persons or depositing their names in the wheel as aforesaid, 
the sheriff and commissioners of the respective county ”’ are to 
do certain things under the order of the court. Now the array 
of jurors can only be quashed ona challenge to the array for 
cause, aud in a late case arising under this act, judge Sergeant, 
sitting at nisi prius in Philadelphia, quashed the array, only in 
the particular case in which the challenge was made, holding 
the panel returned as good in all other cases. 

When then, is the challenge to be made? It is admitted that 
a challenge to the polls, is a waiver of a challenge to the array, 
and it is equally clear, that permitting the polls to be sworn, 
without challenge, is also a waiver. These objections are to be 
made regularly and in order; first, the challenge to the array, 
second, to the polls; and either of these being passed, the party 
cannot be permitted to retrace his steps, especially after verdict. 
Thus in the case of Com. v. Immel (6 Binn. 403), where the 
defendant, after conviction, moved for a writ of error on the 
ground that the jury had been drawn by the sheriff and one 
county commissioner, instead of at least two, the supreme court 
refused the writ, because, say the court, “no objection was made 
to the jury, but the defendant went on to trial, either with a view 
to reverse the judgment, in case he should be convicted, or (which 
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is more probable) not then knowing the error which he has 
since discovered. In either case he ought to be bound by the 
judgment. If he knew of the defect and took the chance of a 
verdict in his favour, with a secret intent to overturn it in case it 
should be against him, he acted uneandidly. But if he did not 
know of it, he has only himself to blame for ignorance of what 
appeared on the record.’? These remarks are applicable to the 
present case, for though the irregularity does not appear on re- 
cord, yet the party might have informed himself of it if he had 
chosen. 

There is no doubt that if a party be tried by one not summon- 
ed as a juror, or if the sheriff return a panel without authority 
for so doing, as where no venire issues, a new trial would be 
granted. But there is a vast difference between the exercise of 
a power not delegated and the irregular exercise of a power 
possessed, and this it is which constitutes the distinction between 
this case and that of the People v. M’Kay, where it appeared 
on the record that no venire had issued; and the distinction is 
clearly drawn between this absence of authority in the sheriff, 
and a challenge to the array for some default in the officer. 

But if the irregularities and defects alleged, could be taken ad- 
vantage of, after trial and verdict at common law, we think the 
error is cured by the act of 21st of February, 1814. This is a 
remedial law, general in its provisions, and if the terms in which 
it is conceived be sufficiently broad, applicable to statutory provi- 
sions on the subject of selecting and drawing jurors, passed upon 
subsequently to as well as before its date. By it, it is enacted 
that “a trial or an agreement to try on the merits, or pleading 
guilty, or the general issue in any case, shall be a waiver of all 
errors and detects in or RELATIVE or appertaining to the said 
precept, venire, drawing, summoning and returning of jurors, In 
the case of the Commonwealth v. Smith, convicted of a capital 
crime, a motion was made to the supreme court for a writ of 
error, for many reasons, and among the rest, because there was 
no return of the writs of venire signed by the sheriff. Iv put- 
ting a construction on the act, the supreme court, in answer to 
this objection, say, “our act declares that trial on the merits, is 
a waiver of all errors and defects in or RELATIVE to the return 
of the jury. Now surely the omission of the sheriff’s name to 
the return, is a defect relative to the return.’’ In the present 
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case, it is alleged that the grand jury were irregularly drawn. 
This is cured in terms by the act. But it is objected that the 
jurors who tried the cause were not regularly drawn, because 
the box in which their names were deposited was not sealed, 
nor was the occupation of each written on the slips of paper 
containing their names. Surely the omissions were defects 
RELATIVE to the drawing and returning the jurors, and as such 
within the remedial provisions of the statute in question. 

On the whole, we are of opinion that the motion for new trial 
must be overruled. 








SELECTED CASES 
FROM 6 HILL’S NEW YORK REPORTS. 


ADVERSE POSSESSION. A tenant in common of lands 
cannot convey to his co-tenant during the continuance of an 
outstanding adverse possession in a third person. Page 177. 

2. If a husband, seised as tenant by the curtesy, give a deed in 
fee, and the grantee enter and continue in possession, claiming 
to own the whole estate absolutely, such possession will be 
regarded as adverse to the wife, and those claiming under 
ler, from the period of the husband’s death. dé. 

ATTORNEY. After the attorney of record has left the state 
with the fixed intention of taking up his residence elsewhere, 
his name can no longer be used in conducting the suit even 
by his law partner. 375. 

BANKRUPT. The 2d section of the bankrupt act of 1841, de- 
claring certain transfers of property void, renders them so only 
as to persons claiming in virtue of proceedings under the act. 9, 

2, The court will not give effect to a bankrupt discharge on 
motion, where the party might have pleaded it, but omitted 
todo so. 246. 

3. Accordingly, where a defendant obtained his discharge dur- 
ing the pendency of the suit, and afterwards suffered judg- 
ment by default to be entered against him for not pleading, 
on which execution was issued: held, that the only relief to 
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which he was entitled was to be let in to plead the discharge, 
on payment of costs. Jd. 

4, The defendant’s liability for a fort is not affected by his dis- 
charge under the bankrupt law, unless, before the petition in 
bankruptcy was presented, the demand had become a dedt, 
by being converted into judgment. 250. 

5. A bankrupt’s discharge extends only to such debts as the 
bankrupt owed at the time of presenting his petition, 254. 

6. Where on appeal from a justice’s judgment, the appellee 
recovered, and the appellant was afterwards discharged under 
the bankrupt act: held, that the liability of the surety in the 
appeal bond was not thereby affected. 630. 

BANKS. Where a bank receives money on deposit in the ordi- 
nary way from one of its customers, the latter cannot main- 
tain an action for it without a previous demand either by 
check or otherwise; and the rule is the same, though the 
action be for a balance struck on the customer’s bank-book 
by one of the clerks in the bank. 297. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. A 
state is a corporation, and may therefore be the payee of a 
promissory note. 33. 

2. An innocent holder of negotiable paper, who has received it 
in the usual course of trade, for a valuable consideration, 
though from a person having no title and no authority to 
transfer it, will be protected even as against the claim of the 
previous owner. 93. 

3. Held otherwise, however, where it appeared that the paper 
was received as security for an antecedent debt due from 
the person who made the unauthorized transfer, and the holder 
neither parted with value on the credit of it, nor relinquished 
any previous security. Jd. 

4. So, even had the paper been nominally received as payment. 
Ib. 

5. A party may become an endorser of a bill or note by any 
mark or designation he chooses to adopt, provided it be used 
as a substitute for his name, and he intend to be bound by it. 
443. 

6. An endorsement is valid, though written with a lead pencil. 
Tb. 

7. Where the payee of a usurious note endorsed it to a third 
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person, for a valuable consideration, who took it without 
notice of the usury, and afterwards brought an action against 
the payee, seeking to charge him as endorser: held, that the 
endorsemeut amounted to a new and independent contract 
between the parties, and that the usury was no defence. 492. 

CARRIER. Trover may be maintained against a common car- 
rier where the goods entrusted to him are lost by his ac?, 
though without any wrongful intent; as where he delivers 
them to the wrong person by mistake, or under a forged 
order. 586. 

2. Money to pay travelling expenses, carried in the passenger’s 
trunk, is not iucluded in the term baggage. Jb. 

CONTRACT. In general, the law of the place where a con- 
tract is to be performed, and not that of the place where it 
was made, is to govern in determining its validity and effect. 
526. 

2. A “call”? from a presbyterian congregation to a minister, 
drawn in the words prescribed by the forms and discipline of 
that church (Const. of Presb. Church, p. 438, art. 6, ed. of 
1842), and signed by tiiree elders and a trustee, does not bind 
them to pay the niluister’s salary, but is to be regarded as the 
act of the congregation. 530. 

DEDICATION. Land may be dedicated to the public for pious 
and charitable purposes, as well as for ways, conimons, &c. 
407. 

EVIDENCE. Parol evidence is not admissible in a court of law 
to show that a deed absolute on its face was intended as a 
mortgage. 219. 

2. Whether such evidence is admissible even in a court of equity, 
except upon the ground of fraud, mistake or surprise, in 
making or executing the deed, guxre. Jd. 

FOREIGN CORPORATION. Ifa plaintiff who commences a 
suit by attachment against a foreign corporation be a non- 
resident of the state, the best mode of raising the objection is 
by moving to set aside the attachment. 297. 

FOREIGN LAW. Laws are of no force, ex proprio vigore, 
beyond the territory of the sovereignty which enacted them, 
and the respect which is paid to them elsewhere depends upon 


comity. 526. 
FRAUDULENT SALE OR ASSIGNMENT. Where the 
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validity of a sale of chattels depends upon whether it was 
made with intent to defraud creditors, however clear and 
conclusive the evidence of fraudulent intent may be, the 
judge is bound to submit the case to the jury. 433. 

2. A merchant, being ip insolvent circumstances, sold his whole 
stock of goods to an infant, who was his clerk and brother- 
in-law, taking the infant’s notes for the price; and the mer- 
chant immediately absconded. Held, that the transaction 
was fraudulent and void as to creditors, and a verdict affirming 
its validity was set aside as contrary to evidence. 6. 

3. If any part of an assingment be contrary to the statute for 
the protection of creditors against fraudulent transfers, the 
whole is void. 438, 

4. The question whether an assignment is void on the ground 
of its having been made with infent to defraud creditors, is 
for the jury. Jd. 

5. But where the assignment shows on its face that it was made 
in trust for the use of the assignor, either in whole or in 
part, the court is bound to pronounce the transaction void, 
without submitting the question to the jury. 6. 

JURISDICTION. An action on the case for an injury to real 
property situated in another state, cannot be maintained in 
the courts of this state. 82. 

LARCENY. Jce, when put away in an ice-house for domestic 
use, becomes individual property, so as to be the subject of 
larceny. 144. 

MARRIAGE. Where the declaration alleged an unconditional 
promise of marriage, but the evidence was that the defendant 
promised the plaintiff to marry her, if he ever married, and 
that he afterwards married another person: held, not sufficient 
to uphold a verdict for the plaintiff. 444. 

2. Such a promise is void as being in restraint of marriage. 6. 

NEGLIGENCE. A plaintiff suing for negligence must himself 
be without fault. 592, 

2, Where several servants were engaged at the same work, and 
one of them was injured by an act of negligence in which all 
participated, the master being absent at the time: held, ina 
suit brought against the master for the injury, that the servant 
could not recover, though the act complained of was done 
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under the superintendence of a foreman appointed by the 
master, and the servant was under age. 592. 

3. Semb/e, that even had the servant been free from all negli- 
gence, he could not have recovered against the master. J6. 

NON-IMPRISONMENT ACT. A party may be proceeded 
against under the non-imprisonment act for unjustly refusing 
to apply property in payment of a judgment recovered against 
him, though the time for issuing execution has not arrived. 
429. ‘ 

. To authorize the granting of a warrant under the fourth 
section of the non-imprisonment act, the affidavit on the part 
of the creditor must make out a plain case. Jd. 

. Where the application was under the second subdivision of 
the above section, and the affidavit stated in general terms 
that the debtor had “rights in action, ov some interest in 
public or corporate stock, money, or evidences of debt,” 
which he unjustly refused to apply toward the payment of a 
judgment, without designating the particular species of pro- 
perty on which the charge was founded: held, insufficient to 
authorize the issuing of a warrant, Jd, 

4. If the affidavit shows that the debtor owned tangible property, 
and that it has been converted into something else which 
cannot be traced, the creditor may then add his belief that 
the avails exist in some of the forms mentioned in the statute, 
without specifying which. Jd. 

NUISANCE. The act of keeping a large quantity of gunpowder 
in a wooden building insufficiently secured, and situated near 
other buildings, thereby endangering the lives of persons 
residing in the vicinity, amounts to a public nuisance. 292. 

PARTIES TO ACTIONS. The several states of the union 
may sue in their corporate names in the courts of this state. 33. 

PARTNERSHIP. Though it appeared that each of two part- 
ners had repeatedly, with the knowledge and assent of the 
other, endorsed accommodation notes in the firm name: held, 
not sufficient evidence that either of them was authorized to 
sign the firm name to a note as maker and surety. 12. 

2. If one of several partners obtain a loan of money for his 
individual use, by giving the note or check ofthe firm, but 
without their authority, the transaction will nevertheless bind 
all the partners, unless there be something in it to induce the 
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lender to suspect that the money is not borrowed for their 
benefit. 114. 

3. But if one of the partners be unknown at the time the money 
is borrowed, and the loan be made exclusively upon the 
credit of the others, the lender supposing that they alone con- 
stitute the firm, the transaction will only bind the latter. Jd. 

4. In the formation of a limited partnership the requirements of 
the statute must be substantially complied with; but defects 
of mere form may be overlooked. 479. 

PAYMENT. A payment in counterfeit bank bills is a nullity, 
and will not discharge the debt, though both parties suppose 
them to be genuine. 340. 

2. So of payment in the genuine bills of a bank which has 
failed, neither party being aware of the fact. Jd. 

3. But ih thes@cases the party receiving the bills must return 
them within a reasonable time after discovering their worth- 
lessness, or he will be obliged to sustain the loss. Zé, 

PLEDGE. The right and interest of a pledge cannot. be sold 
on execution unless the goods be present and within the view 
ofthose attending the sale. 484. 

2. Where the right and interest of a pledgor is levied on, the 
sheriff may take actual possession of the goods, and hold 
them until he sells. Jd. 

3. After the sale, however, the pledgee is entitled to the pos- 
session of the goods until the purchaser redeems them. Jd. 
PRINCIPAL AND AGENT. An agent authorized to sell an 
article is presumed to possess the power of warranting its 
quality and condition, unless the contrary appear; and this, 

whether the agency be general or special. 336. 

. Semble, that the principle will in such case be affected by 
the fraudulent representations of the agent in making the 
sale. 6. 

3. Accordingly, in replevin for goods which the plaintiff entrust- 
ed to a factor, but which the latter afterwards delivered to 
the defendant, who made advances upon them for the factor’s 
benefit, with full knowledge of all the facts: held, that the 
defendant was not within the protection afforded by the act, 
and that the plaintiff was entitled to recover. 512. 

PROPERTY. If one wrongfully take another’s grain and man- 
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ufacture it into whisky, the property is thereby changed, and 
the whisky belongs to the manufacturer. 425. 

RELEASE. Where a suit is necessarily prosecuted in the name 
of one who has no interest in the demand, the rights of the 
real owner will be protected, even at law, from a release 
executed by the nominal plaintiff to the defendant, after the 
latter has been notified of the true state of the case. 237. 

. But the court will not interfere summarily, by ordering the 
release to be given up and cancelled, unless the case is such 
that the matter cannot be tried in the usual course of litigation. 
Lb. 

3. Whether the owner of a demand who might sue in his own 
name, but sues in the name of another, without his consent, 
is entitled to protection against the acts of the nominal plain- 
tiff, guwre. Lb. , 

SLANDER. In an action for slander, the plaintiff may show 
that the words laid in the declaration were repeated on various 
occasions, although the declaration contains, but one count. 
518. 

USURY. The defence of usury is one not favoured, and” de- 
fendant seeking to avail himself of it must take care to set it 
up at the proper time and in the proper manner; especially 
if his object be to call the plaintiff as a witness, under the act 
of May 15th, 1837. 223. 

WITNESS. In order to prove an attested deed, the subscribing 
witness must be called, if within the reach of process and in 
a situation to be sworn; and neither, the testimony of the 
party to the instrument, nor his admissions out’ of court, can 
be received as a substitute. 303. 

. A subscribing witness, within the ening of the rule, is 
one who was present when the instrument was executed, 
and who at that time subscribed his name to it as a witness 
of the execution. J6. 

3. Otherwise, if the witness subscribe afterwards without being 
requested by the parties, though he was présent at the time 
of execution, and has since heard the parties acknowledge 
the instrument to be theirs. Jb. 

4. The inhabitants of an incorporated village are competent 
witnesses for the corporation. 407. 
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ACTION ON THE CASE. 


1"The reversioner of a freehold after a tenancy for years may maintain an action 
on the case against one who erects a dam on the adjacent ground and backs the 
water of the stream into the plaintiff’s race. Ripka v. Sergeant, 7 W. & S. 9. 

2. Case lies for a present injury to the freehold: and the law implies damage 
from flooding the ground of another, though it is in the least possible degree and 
without actual prejudice. Ib. 


ADVANCEMENT. 


1. Testator, after giving his wife an annuity, directed his executors “to ascertain 
how much has been advanced by me to each and every of my children, &c. and 
how much each and every of them may be indebted to me on bond, note, book ac- 
count or otherwise, and to so divide the residue of my said property ainong my 
said children, &c. as that e child may have an equal share of my estate; that is, 
that the moneys so advané@dto any of my said children, &c. and for which they 
shall be indebted to me as aforesaid, be accounted as so much paid on account of 
the share of such child in state,” &c. The testator at his death held notes of 
each of his sons, a book ac@punt against one, and a bond and warrant of his son-in- 
law never entered up. On’one of the notes he had received a year’s interest eight 
years before the date of the will: on the others no interest was ever paid. Held, 
that the will converted the notes and bond and book accounts from debts, into ad- 
vancements, and that no interest was chargeable on them. Green v. Howell, 6 W. 
& S, 203. 

? AGENT. 


1. When a factor sells the goods of his principal on credit and takes the notes of 
the vendor in his own name, he has no right to use them for his own benefit, and 
if he has them discounted for his personal accommodation, he thereby makes him. 
self liable for the amount of the sales in the event of the purchaser’s failure. 

2. And a usage among factors to take notes in their own names with an agree- 
ment to renew, and discount them for their own accommodation as long as they 
ean get them discounted at bank, will furnish no defence. Meyers v. E:ntriken, 
6 W. & S. 44. 
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3. An agent having undertaken gratuitously to collect a note and book aecount, 
surrendered them to the debtor and took new notes to himself for the amount: Held, 
that this was an extinguishment of the original debt, and the agent was liable for 
its amount to his principal. Opie v. Serrill, ib. 264. 

4. An agent having a lien upon property confided to him, for commissions, ad- 
vanees, &c., does not lose such lien by a suit against his principal—his remedies 
are cumulative. Aycinena v. Peries, ib. 244. 


AMENDMENT. 


1. Where in an action by the sehool directors of a township, the precipe and decla- 
ration set forth the individual names of the directors, the plaintiffs were allowed at 
the trial to strike out their individual names, as surplusage, so that the plaintiffs 
were then styled “the school directors of Young township.’ Barnet v. School di- 
rectors, 6 W. & S. 46. 


APPRENTICE. 


1. Under the 15th section of the act of 15th March, 1828, the guardians of the 
poor have authority to bind out a child who has received public assistance from the 
outdoor offieer of the guardians, but who has not received such support in the alms- 
house or ehildren’s asylum. 

2. After an acquiescence by the parents for several years in the binding of a child, 
there must appear to be a palpable violation of the law, to — an to annul 
the indentures. 

3. Neither parent, guardian, nor master, have the right to e#rcise any arbitrary 
control over an infant, as to his religious principles. 

4. Ifa master while his apprentice is of a tender age, sends him to the chureh 
himself and family attend, “he discharges his duty towards his apprentice,” within 
the meaning of the act of 29th September, 1770. Com. v. Farley, 4 Penn. Law J. 
396 
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5. An indenture of apprenticeship whereon docs not appear the assent by signa- 
ture of the parent or person standing in lico parentio, is void. Com. v. Crommie, 
ib. 297, 

ARBITRATION. 

1. Upon a rule of reference, if but one of the parties appear to choose arbitrators, 
the prothonotary only must make the choice. Fehrer v. Rudy, 7 W. & 8. 183. 

2. The prothonotary’s minutes of the mode by which the arbitrators were ap- 
pointed, are a part of the proceedings in the cause and cannot be altered or contra- 
dicted by parol proof. Jb. 

3. If it appear by such minutes that one party being absent, the arbitrators were 
chosen by the prothonotary and the other party, this is an irregularity sufficient to 
set aside the award. Ib, 

4. If notice of a rule of reference be served uponithe attorney of a party, the 
service should be personal. Jackson vy. Watson, ib. 249, 

5. If it be served upon the attorney only, but not Rapronally, the award will be 
setaside. Ib. ) 

6. A trustee who has the legal title to the lands can submit to arbitration a mat- 
ter of disputed boundary. Brower v. Osterhout, ib. 344, 

7. A declaration by an arbitrator made after award filed, is not admissible evi- 
dence to invalidate the award. Ib. 

8. Since the passage of the act of 12th July, 1842, abolishing imprisonment for 
debt, appeals from awards of arbitration are to be entered without any sort of bail. 
Becrs v. West Branch Bank, ib. 365. 

9. A rule of reference to R. K. and S. three arbitrators, appointed according to 
law, was returned to the prothonotary’s office by R. F. and B. stating that they were 
arbitrators appointed by both parties, and that after having heard the parties, their 
proofs and allegations, they ‘do find no decision, and leave the case to a farther 
hearing.” It did not appear that F. and B. were appointed in the place of absent 
arbitrators, or in what manner, nor that the said R. F. and B. were sworn or af- 
firmed. Held 1. That this was not an award: 2. That the court had authority to 
recommit the rule of reference to R. K. and S. the three arbitrators named in the 
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rule: 3. That R. F. and B. had no jurisdiction: 4. That their return into the pro- 
thonotary’s office, or report, was a mere nullity, and that the order of court refer- 
ring the rule back to R. K. and S. was but an order for them to proceed under their 
appointinent according to law: and 5. That a rule of reference is functas officio, 
when an award is duly made and returned, and not before. 

10. R. K. and S. having, on the rule of reference being recommitted to them, pro- 
ceeded without notice of the time and place to the defendants who did not attend, 
the hearing was held to be ex parte, and their award set aside. Foltz v. Grubb, 4 
Penn. Law J, 209. 


ASSUMPSIT. 


1. School directors may maintain assumpsit for money had and received against 
a delinquent collector of the school tax, where it appears that the collector was ap- 
pointed under the act of 13th June, 1836. And this although they did not take 
pen him the security required by the act. Barnet v. School Directors, 6 W. & 

. 46. 

2. But if a collector is appointed under the act of 12th of April, 1838, it seems, 
the directors will be confined to their statutory remedy for the delinquency of the 
collector. Jb, 

3. The members of a committee appointed by a political meeting to provide a 
dinner for the party, are personally liable for the bill. Eichbaum v. Irons, ib. 67. 

4. An action for money had and received will lie to recover back the excess of 
interest taken from one to whom an usurious loan has been made: and, in Penn- 
sylvania, a defendant who is sued as the drawer of a promissory note, made by him 
to the order of the plaintiff, may, under the “ bill for defalcation,” default an excess 
of interest taken from him by the plaintiff upon other and prior loans of money. 
Thomas v. Skeemaker, ib. 179. 

5. A tenant in common of a tract of land may maintain assumpsit against his 
co-tenant to recover his share of the rent of the premises which they had demised 
to a third person, upon ‘proof that the whole rent had been paid to the defendant, 
who promised to pay to the plaintiff his share of it. 

6. If there had been no express engagemant to pay to the plaintiff his share, he 
might have maintained assumpsit for money had and received. Gillis v. M’ Kinney, 
7 W. &S. 73. 

7. In an action for work and fabour done, in the absence of proof of any specific 
contract as to priees, it is competent for the defendant to prove what others received 
for the same kind of service. Holman y. Hester, ib. 313. 

8. Where a debtor deposites a draft as money for the use of his creditor and the 
craft is so accepted: Held, that the fact of indebtedness is a consideration moving 
from the cestui que trust sufficient to maintain assumpsit for money had and re- 
ceived against the depositary. Commercial Bank v. Wood, ib. 89. 

9. Where one has performed work and labour under an agreement to be paid for 
the same by the note of the party employing him, and there has been a refusal to 
deliver the note at the time specified in the agreement, indebitatis assumpsit will 
not lie for the work and labour performed, until after the time when the note would 
have matured if it had been given. 

10. But the party may maintain a special assumpesit for not delivering the note, 
immediately on the refusal. Hunter v. Mehaffey, 4 Penn. Law J. 324. 

11. Money voluntarily paid in discharge of a void obligation cannot be recovered 
back. Speise v. M’Coy, 6 W. & S. 485. 

12. A defendant holding funds in his hands as a stakeholder for the benefit of 
others, may be sued in assumpsit for money had and received, and a special judg- 
ment and execution had on equity principles applied in Pennsylvania in common 
law forms of proceeding, and the court will control the execution of the process by 
ay the money to be brought into court or otherwise. Aycinena v. Peries, 
ib, 243. 


AUDITOR. 


1. An auditor cannot set aside a judgment of court brought before him. Leeds v. 
Bender, 6 W. & S. 315. 
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BAIL. 

1. After the sheriff has returned to a capias ad respondendum, that the defendant 
wus arrested and has been let to bail, a rule on the sheriff to bring in the bodyof the 
defendant, (the bail not having justified, nor new bail added) will not be entorced: 
especially where a great length of time has elapsed, between the return day of the 
writ aud the application for the rule. 

2. In no state of circumstances can an exoneretur be entered on a bail bond, 
given in conformity with the 9th and 10th sections of the act 13th June, 1836, as 
to the bail, whose names are contained in it: and the bond does not cease to be ob- 
ligatory on the bail, although they do not justily upon exception taken, Freeman 
v. Hays, 4 Penn. Law J. 8. 

3. Since the act of 13th June, 1836, by the practice of this court, bail have four- 
teen days after the service of a scire fucias or summons on them, to surrender their 
principal. Cary et al. v. Henry, ib. 360. 


BAILMENT. 

1. A consignee in whose hands goods are placed to be sold, may set up the con- 
signor’s want of title as a defence to an action for the price of them. Floyd v. 
Bovard, 6 W. & 3. 75. 

2. Common carriers may by special contract limit the extent of their responsibi- 
lity for the safety of gouds delivered to them to be carried. Bingham v. Rogers, 
ib 425, 

3. The responsibility of a cartier upon the Ohio river and other waters of internal 
trade does not cease upon the depositing of goods on the wharf, and notice given to 
the consignee—but it is his duty to attend to the actual delivery, and on neglect or 
refusal to receive them by the consignee, to store or otherwise secure the goods. 

4. There is an implied engagement by a public consignee or forwarding mer- 
chant with the ; ublic, that he will be vigilant and careful in receiving and forward- 
ing goods intrusted to his care, and he will be liable to an action by the owner for 
any loss occasioned by a breach of his engagement. ‘The liability of the consignee 
in an action against the carrier is contingent, which forms no objection to the com- 
petency of his testimony. Hemphill vy. Chenie, ib. 62. 

5. A warehouseman has a specific, not a general lien; but he may deliver a part 
and retain the residue for the price chargeable on all the goods received by him 
under the same bailment, provided the ownership of the whole is in the same per- 
son. Steinman v. Wilkins, 7 W. & 3S. 466. 

BANKRUPTCY. 

1. On the 13th of January, 1842, A. applied to the court of common pleas of the 
county of Philadelphia, for the benefit of the insolvent laws of this state. On the 
5th of February, 1842, he was discharged, and his assignee gave the usual bond. 
On the 3d of March, 1243, A. filed a petition for the benefit of the bankrupt law of 
the United States, and in due course of proceedings was discharged as a bankrupt. 
Held, that A.’s assignee in bankruptcy was not entitled to recover from his assignee 
under the insolvent laws the property which passed to him by virtue of the assign- 
ment. Sullivan vy. Hieskill, 4 Penn. Law J. 171. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. The due diligence to be used in giving notice of the dishonour of a bill is matter 
of law. Brenzer v. Wightman, 7 W. & S. 264. 

2. Giving notice later than the day following the dishonour is not due diligence. Jb. 

3. Where the payee of a promissory note not negotiable indorses it payable to 
another’s order, he thereby creates a new note of a negotiable character. 1b. 

4. Ifa draft be received as money to another’s use, the trustee cannot, in an ac- 
tion against them by the cestui que trust, remove his liability by showing that the 
drawer failed before the cestui que trust demanded the money. Commercial Bank 
v. Wood, ib. 89. 

5. 'To entitle the holder of an accepted draft to recover against the acceptor who 
did not receive value, he must be an innocent holder for value and without notice 
of the facts, which would be a good defence as between the drawer and acceptor. 
Boggs v. Lancaster Bank, ib. 331. 
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6. Notice to the cashier of a bank that a draft will not be paid is sufficient notice 
to the bank itself. Jb. 

7. If such notice be given before the bill is regularly discounted, the bank is not 
an innocent holder. J6. 

8. The holder of a protested bill may sue the acceptor or drawer, or both, but 
-_ a received the amount from either, he can proceed no farther against the 
other. Jb. 

9. In case of the non-payment of a bill or note, the acceptor or drawer is not a 
principal debtor: therefore the debtor cannot relieve himself by proving a refusal 
of the holder to sue the acceptor or drawer in the first instance. Beebe v. West 
Branch Bank, ib. 375. 

10. Joint owners of a bill who jointly indorse the same, do not thereby constitute 
themselves partners quoad hoc, so that notice of the dishonour of the bill to one will 
charge both: it is but a joint contract, and each must have notice in order to charge 
him. Sayre v. Frick, ib. 383. 

11. A judgment against an indorser does not extinguish his relation as a surety. 
Man. & Mech. Bank v. Bank of Penn., ib. 335. 

12. It follows that if after judgment against the indorser the holder gives time to 
the principal, the indorser is thereby released. Ib. 

13. Notice dated Rochester, New York, December 28th, 1841, of protest on that 
day for non-payment by drawee of a bill of exchange dated at New York, was sent 
to New York, where it was mailed on 3d January, 1842, and on the 4th was de- 
livered in Philadelphia, where the drawer resided, to a person of the same name, 
and did not reach the drawer until the 8th. Held, sufficient notice to charge the 
drawer. Jones v. Wardell, 6 W. & S. 399. 

14, Reasonableness of notice to the drawer or indorsers of a bill, is a question for 
the court. Jb. 

15. An action was commenced by summons on Saturday the Ist day of January, 
1842, against the drawer of a promissory note dated 30th December, 1840, and 
payable twelve months after date. Held, that the action was prematurely brought, 
the last day of grace (which was Sunday) not having fully expired before the writ 
issued: and that an offer in the court below to confess judgment to the plaintiff, 
upon terms not accepted, did not cure the error. Thomas vy. Shoemaker, ib. 179. 

16. A month in mercantile contracts means in all cases a calendar month. Jb, 

17. If a note falls due on a Friday, and notice of non-payment is not received 
by the indorser till Monday following, it would be too late if the parties lived in the 
same town; but an affidavit of defence must, in such case, state the residence of the 
maker, so that it may appear notice could have been regularly received in a shorter 
time after demand of payment. Moore v. Somerset, ib. 262. 

18. An indorser is bound to know the residence of the maker of a note, and in 
his affidavit of defence must state at least his belief in regard to it, and that he could 
be able to prove it to the satisfaction of the jury. 6. 

19. The relation which exists between a notary and the holder of a negotiable 
note, with regard to the protest of the note and notice to the indorsers, is that of 
principal and agent, and no more strict performance of the duty is required of the 
former than is indicated by the uniform practice of the place where the note was 
protested. Parke v. Lowrie, ib. 507. 

20. An instrument of writing issued by a bank, signed by the assistant cashier, 
in these words, “I hereby certify that C. J. has deposited in this bank, payable 
twelve months from the Ist of May, 1839, with five per cent. interest till due, per 
annum, $ 3621 63 for the use of R. P. & Co, and payable only to their order on the 
return of this certificate, is not a promissory note, but a special agreement to pay 
the deposit to any one who would preserve the certificate and the depositor’s order. 
Patterson v. Poindexter, ib. 227. 

BONDS. 

1. To deterinine whether a toll-house, erected by a turnpike company under their 
charter within the limit of the road, be authorized, the only question is, whether it 
was built and has been and is still used for the purpose; if that be the case, they 
are not responsible to the owner of the adjacent soil. 

2. It is otherwise, if they put it up or have used it for any purposes not con- 
nected with the road. Ridge Turnpike Co. v. Stoever,6 W. & 8. 378. 
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3. Quere, whether the action of the adjacent owner should be in trespass or 
case. 

4. A bond given to a stakeholder to indemnify him for giving up to the winner 
moncy deposited as a bet upon election, is void, and there can be no recovery upon 
it. Columbia Bank vy. Haldeman, 7 W. & S. 233. 

5. R. is indebted to M. and M. to S.; if R. with M.’s consent promises S. to pay 
him the amount of M.’s debt, this promise being without consideration is void, and 
therefore insufficient to sustain an action. Reading Rail Road Co. v. Johnson, 
ib, 317. 

6. The sureties of a constable are liable for the act of the officer in levying upon 
the goods ofa stranger. Brunett v. M’Kee, 6 W. & S. 513. 

7. The 8th section of the act of 13th April, 1834, relative to county and township 
officers, which requires them to file a copy of their official oath with the town clerk, 
is not applicable to a constable. Jb. 

8. Under the act of 21st March, 1772, “for the sale of goods distrained for rent,” 
a constable may be compelled to assist in the collection of rents by distress, When 
he acts, he acts officially, and he and his sureties are liable for money collected, or 
neglected to be collected by him, under a landlord’s warrant. 

9. A constable’s bond, conditioned that “he shall faithfully execute the said office, 
and perform every the duty and trust in him reposed,” is not void as imposing a 
greater burden than required by law. Com. vy. Sheppard et al., 4 Penn. Law J. 130. 


CONSTITUTIONAL LAW, 


1. The act of 18th April, 1843, authorizing the election of canal commissioner is 
constitutional and valid. Com. v. Clark, 7 W. & S. 127. 

2. 1f of a court of oyer and terminer an associate judge of the common pleas of 
any county be one member, the president judge of the same court must be another 
member, otherwise the court is unconstitutional. Com. v. Flanagan, ib. 68. 

3. If of a court of oyer and terminer two judges, the one of the common pleas 
end the other of the supreme court, be appointed competent members, such court of 
oyer and terminer is unconstitutional. Jb. 

4, Judges who are members of courts constitutionally different in kind, or who 
are members of a court constitutionally of the same kind but situate in different 
counties, or who are in part associate judges of a common pleas court, exclusive of 
the president judge thereof, cannot compose a court of oyer and terminer. Jb. 

5. To create such a court is tantamount to a commission of oyer and terminer, 
and is therefore unconstitutional. Jb. 

6. The legislature may constitutionally incorporate a company to make a lock 
and slack water navigation without requiring it to make compensation for conse- 
quential damage to personal property in the execution of the work: Held, therefore, 
that the Monongahela Navigation Co., incorporated tu make such a navigation from 
Pittsburg to the line between Pennsylvania and Virginia, by dams and locks in the 
Monongahela river, was not liable to an action on the case, for obstructing the 
water in the Youghiogeny river by a dam in the Monongahela, to the injury of the 
plaintiff’s mill. Monongahela Nav. Co. y. Coons, 6 W. & S. 101. 

7. Quere, whether if land be conveyed to trustecs in trust for an academy, which 
ix afterwards incorporated by an act of assembly directing the property to vest in 
the corporation, the act is, so far as respects the vesting of the land, unconstitu. 
tional and void. One, however, who contracts with the corporation to pay money 
for land obtained from them and held by him, not having notice not to pay, and 
there being no adverse claimant who could again recover the money, cannot raise 
this question of the invalidity of the transfer in an action of assumpsit by the cor- 
poration to recover the money. It seems it might be otherwise in an ejectment for 
the land. Fox vy. Union Academy, ib. 353, 


CONTEMPT. 
1. A witness, who in a court of record, on being ordered to be sworn or affirm- 
ed, refuses, is guilty of a contempt, and is punishable by fine and imprisonment. 
2. A commissioner appointed tu take depositions under the rule of a court of 
record, has by the act of the 26th February, 1831, “to compel the attendance of 
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witnesses upon rules and commissions to take depositions,” the same authority to 
punish for a contempt of this description as the court. 

3. An alderman appointed under a rule of court of record to take depositions, is 
empowered to imprison a witness who contuiaciously refuses to be sworn in order 
to testify in the cause. 

4. But if the commitment for this contempt, be indefinite as to time, the prisoner 
will be entitled to relief under a writ of habeas corpus. 

5. The commissioner cannot modify the commitment after the time has elapsed 
for taking the deposition, his authority being at an end; nor cau the judge before 
whom the habeas corpus is returnable, since he has no authority to fix the time of 
imprisonment, which would be regulating the punishment: nor can he remand the 
prisoner until he consent to testify, especially when the rule to take depositions is 
functus officio, and to remand him indefinitely would be a denial of relief. It is, 
therefore, the duty of the judge to discharge him at once, because his imprisonment 
being unlimited, is necessarily wrongful. Com. ex. rel. Rathvon v. Roberts, 4 Penn, 
Law J. 126. 


CONTRACT. 


1. The defendant executed an agreement under seal reciting a bond and mort- 
gage for $ 4000 from B. to the plaintiffs, by which he covenanted, in case a sheriff's 
sale of the mortgaged premises should not satisfy the amount of the bond with in- 
terest and costs, over and above all licns, claims, and demands, to pay thie differ- 
ence: and guarantied the premises free from mechanics’ liens. Appended to the 
specialty was a parol agreement of the same date by the plaintiffs that when and as 
soon as $750 should be paid them in part satisfaction of the bond, the guarantee 
should be cancelled, provided sufficient releases of the mechanics’ liens on the 
premises should be previously given to them; the plaintiffs afterwards sold out the 
bond, on which the preinises were sold for $ 2000, and distribution made by an au- 
ditor of $ 552 64 for mechanics’ liens &c , and the balance to the plaintiffs on their 
mortgage. The plaintiffs brought covenant against the defendant on their speci- 
alty to recover the balance of the bond. Held, 1. That covenant was the proper 
form of action, and the plaintiffs might give the specialty in evidence without the 
parol memorandum, 2. ‘That the report of the auditor was evidence to show how 
much was awarded to the plaintiffs. 3. That the parol agreement, depending as it 
did on an unperformed condition, was not an obstacle to the plaintiff’s demand, 4, 
That in such action the defendant might set off a loss under a policy of insurance 
on the mortgaged premises, executed by the plaintiff to a third person and assigned 
by him to the plaintiff. 5. That the want of a direct averment in such plea of in- 
terest in the property insured, could only be taken advantage of on special de:murrer. 
Ellmaker y. The Franklin Fire Inst., 6 W. & 3S. 439. 

2. A firm being large dealers in watches and jewelry, and having at all times a 
large stock on hand, accepted an order to pay $100 in watches, or a watch, as 
inight suit the purchaser. Held, that the necessary presumption was, that it was 
the understanding of the parties that they would satisfy the order out of their stock 
of watches on hand when the order should be presented, and that the holder had no 
right to insist on a description of watches which the firm happened not to have at 
the time, and could only procure by sending elsewhere. Maule v; Pleiss, ib. 331. 

3. Upon a contract to guarantee the payment of a certain sum of money, in con- 
sideration of the building of a bridge by the county at the place fixed by the re- 
port of viewers, if the location be changed, there can be no recovery. Mercer Ca. 
v. Coovert, ib, 70. 

4, Written conditions of sheriff's sale held evidence where they were read aloud 
by the sheriff’s agent at the opening of the sale, and some evidence was given that 
the defendant wus present before and during the sale, and there was proof that he 
sigued a written acknowledginent that he had become the purchaser, Gaskell v. 
Morris, 7 W. & S. 32. 

5. A contract wade about a matter which is prohibited by statute is void, though 
the statute itself does not expressly declare that it shall be so. Columbia Bank 
& Bridge Co. vy. Haldeman, ib. 233. 
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CORPORATION. 

1. In an action by a corporation on a promissory note, it is not necessary that a 
copy of their charter should be filed, to entitle the plaintiff to judgment for want of 
an affidavit of defence. Lancaster Bank v. Howell, 4 Penn. Law J. 287. 

COSTS. 

1. The plaintiff brought an action of ejectment against the defendant in the su- 
preme court, and referred the case to arbitrators who awarded in favour of the 
plaintiff. Defendant appealed, paying the costs of the arbitration. At the trial the 
plaintiff was nonsuited, the judge believing the form of action mistaken. Plaintiff 
then brought the action of assumpsit against the same defendant, for the same 
cause, and the court refused to stay proceedings until the costs of the former action 
were paid. Cochran v. Perry, 4 Penn. Law J. 319. 

2. The charges for attendance of the witnesses before a commissioner, and the 
reasonable charges of the latter for swearing the witnesses and reducing their tes- 
timony to writing, are chargeable as costs against the party condemned in the ac- 
tion. Tappan v. Columbia Bank, ib, 224. 

3. A plaintiff who sued on a bend, appealed from the award of arbitrators finding 
the amount demanded for her as trustee, &c., and recovered the same amount in 
her own right, by verdict and judgment. Held, that this was a judgment more 
favourable than the award, in the sense of the words as used in the act relating to 
arbitration, and carried the costs since the appeal. Fresher v. Brenizer, ib. 377. 

4. In an appeal from the judgment of a justice of the peace, the liability for costs 
is determined by the verdict, without regard to what was the judgment of the jus- 
tice. Holman vy. Fesler, 7 W. & S. 313. 

COURTS. — Their power. 

1. In every court is an inherent power to protect each party against the vexa- 
tions or oppressive conduct of the other. Towanda Bank vy. Ballard,7 W. & S. 
436. 

2. By the spirit of all and the obvious purpose of many of our laws, there is in 
every court such a power. Jb. 

3. Therefore if a plaintiff bring several suits before a justice of the peace, found- 
ed upon several causes of action which in the aggregate exceed $100, and for 
which one suit might have been brought in the common pleas, he cannot recover 
more than the costs of one suit, although he himself may be liable for all the costs 
which have accrued. Ib. 

4. If an appeal from the order of two aldermen removing a pauper from one 
township to another, be quashed by the court of quarter sessions for want of juris- 
diction of the aldermen, it is error in the court to make any decree between the 
parties as to the payment of costs. Overseers of St. Clair v. Overseers of Moore, 6 
W.& S, 522. 

5. This court have no authority over a fund in the county treasurer’s hands, 
which has been awarded as damages for opening streets by a jury, after the report 
of the jury is confirmed, and an order of approval issued by the court. The power 
of the court to distribute must be exercised before the report is approved, and the 
claim must be made before the certificate of approval is obtained. Elliot Cressun’s 
case, 4 Penn. Law J. 468. 

6. Under the act of 3d July, 1843, authorizing two of the judges of the court 
established by the said act to hold courts of oyer and terminer in the county of 
Philadelphia, two of the associate judges are competent to hold said courts of oycer 
and terminer. It is not a violation of the 5th section of art. 5 of the constitution, 
that the president of the court of common pleas did not sit on the trial of a capital 
case in the court erected by said act. Zepper v. Com., ib, 362. 

7. The court of common pleas of Alleghany county has jurisdiction to try canses 
which originated in the district court, and was certified by the Judges into the 
common pleas on the ground that one of them was related to one of the purties, 
and the other had been counsel on the case. Spoul v. Shinson, 6 W. & S. 525. 

8. The district court for the city and county of Philadelphia, has no jurisdiction 
of a bill of discovery in aid of an execution. Gouldey v. Gillespie, 4 ib. 91. 

9. Under the provisions of the law establishing the district court of Mercer 
county, (which as to the part material here is copied from the act of °35, creating 
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the district court of Philadelphia), after a cause has been referred to arbitrators, an 
award made, and appeal by the defendant, the plaintiff cannot sign judgment for 
want of an affidavit of defence. Where there is in substance an affidavit of defence, 
the plaintiff cannot sign judgment in the prothonotary’s office, but must take it by 
motion in court. Lusk y. Garret, ib. 89. 

10. ‘The district court for the city and county of Philadelphia has existed without 
chasm or interruption since the 28th of March, 1835, and process issued under the 
seal of the court on the Ist of April, 1845, was held to be regular, although on that 
day there were no judges in commission. Evans vy. Wood, 4 Pena. Law J. 318. 

11. The district court have jurisdiction of a suit by a distributee against the ad- 
ministrators for his share of the estate, where a final settlement has been made of 
their assets in the*orphans’ court, showing a balance in their hands for distribu- 
tion. Rittenhouse v. Lansing, 6 W. & S. 190. 

12. It seems the district court may by rule of court require a party taking a bill 
of exceptions, to specify on the trial all the matters of law contained in the charge 
to which he excepts, and that no general exception to the charge will be allowed 
but only those distinctly stated. Drexel v. Mann, ib. 336. 

13. The district court has not jurisdiction to issue an injunction to a corporation 
situate beyond the limits of the city and county of Philadelphia. Carrol y. Jones, 
ib. 552. 

CRIMINAL LAW. 

1. To constitute murder of the first degree, under the act of 1794, intent of the 
party killing must have been to take life. It is not sufficient that the homicide 
was felonious and malicious, except in the instances specially named in the act. 
Com. v. Daley, 4 Penn, Law J. 150. 

2. An easy and safe criterion of the intent with which the act is done, is found 
in the means by which the homicide is committed. Jb. 

3. To sustain a prosecution for perjury it must appear that the oath was false, 
the intention wilful, the proceedings judicial, the party lawfully sworn, the assertion 
absolute, and the falsehood material to the matter in question. Com. vy. Kuntz, ib. 163. 

4. On an indictment for forcible detainer, the prosecutor was examined in chief, 
only as to the force used by the defendant: on cross-examination he said in answer 
to questions put by the counsel for defendant, that he had paid a certain suin of 
money to a third person, as purchase money for the property. Held, that even if 
false, it did not constitute legal perjury, as the testimony was immaterial to the 
matter in question. Jb. 

5. Citizens may of their own authority, lawfully endeavour to repress riots, and 
for that purpose may even arm themselves; but if they have not in view the vin- 
dication of the public law, and the arrest of the violaturs of the peace, but are 
influenced by revengeful feelings, and led thereby to engage in a street fight, they 
become themselves rioters. Com. v. Hare, ib, 257. 

6. Any body of citizens having in view a constitutional and legal purpose, have 
the right, peaceably and quictly to assemble together for its consideration and dis- 
cussion, and the interference of individuals, hostile to its proceedings, so as to 
disperse it, is a Nagrant riot. Com. v. Daley, ib. 150. 

7. But a public meeting, otherwise legal, may, from the manner, place and circum- 
stances of its organization, become an unlawful and even riotous assembly. Jb. 

8. Under what circumstances the lives of rioters may be taken by the civil au- 
thorities, in the suppression of a riot. Jb. 

9. To constitute the penal offence of seduction, under the act of 19th April, 1543, 
there must be illicit connexion, and the female must be drawn aside from the path 
of virtue, which she was honestly pursuing at the time the defendant approached 
her. Com. v. M’Carty, ib. 136. 

10. But a single error on the part of the female will not place her beyond the 
protection of the act, if she has repented her error, and is walking in the path of 
virtue and enjoying the esteem of her acquaintance, when she is led astray. Jb. 

11. A female of bad reputation at the time the defendant obtained connexion 
with her, whether the reputation was acquired by crime or imprudence only, is 
not within the protection of the act. Jb. 

12. What amounts to corroborative evidence of a promise of marriage, according 
to the meaning of the act of assembly. Jb. 
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13. On an indictment for fornication and bastardy, if a witness testifies that he 
had illicit connexion with the prosecutrix about the time the child was begotten, 
her competency as a witness to prove the defendant is the father of the child, is 
thereby destroyed, but the credibility of the witness is for the jury. Ib. 

14. The Ist, 2d, and 4th counts in an indictment charged that the defendant, on 
the 17th of January, 1841, unlawfully and fraudulently did give, enter, and file of 
record in the district court for the city and county of Philadelphia, a certain bond 
and warrant of attorney for $600 to P. D., without any consideration, and with 
intent to cheat and defraud J. M. and other of his creditors, and that the defend- 
ant did cheat and defraud the said J. M. and other of his creditors. On demurrer, 
held, that at common law the offence was not indictable, and gs it was charged to 
have been committed before the passage of the act of the 19th July, 1842, those 
counts could not be sustained. Com. v. Gallagher, ib. 58. 

15. The 3d count charged the defendant with conspiring, combining, and con- 
federating with divers persons to the grand jury unknown, to give, enter, and file 
of record in the said district court, a bond and warrant of attorney for $600 to one 
P. D., without consideration, with intent to cheat and defraud J. M. and other of 
his creditors out of large sums of money, and that in pursuance of said conspiracy 
the defendant did give, enter, and file of record in the district court, of the term of 
March, 1841, No. 17, a certain bond and warrant of attorney for $600, &c., and 
that the said J. M. was actually defrauded of a large sum of money. On demurrer, 
held, Ist, that the offence was indictable at common law, and that the count could 
be sustained; 2d, that the offence was charged with sufficient certainty. Jb. 

16. On the trial of an indictment for an assault with intent to commit a rape, 
evidence of what the prosecutrix said immediately after the commission of the fact, 
is not receivable as proof of the alleged facts, but it is admissible as a test of the 
accuracy as well as the veracity of her testimony delivered on the trial, and for 
this purpose the whole of her narration in pais may be given by the commonwealth. 
Com. vy. Sailager, ib. 511. 

17. It is a rule of reason, and, therefore, of Jaw, that where a witness varies in 
his statement of the same transaction, in material particulars, at different periods, 
his testimony is to be greatly doubted. Ib. 


New Trial. 

18, Ifa juror, after he is summoned and before he is sworn or heard any part of 
the evidence, entertain a fixed opinion of the guilt of an accused party, and the 
prisoner be convicted, a new trial will be granted. But the entertainment and 
declaration of such an opinion, during the progress of the trial and while the tes- 
timony is being disclosed, is not ground for a new trial, unless, indeed, it be shown 
the juror was influenced by such declaration to disregard the evidence subsequently 
given by the defendant. Jb. 

19. Irregularities in drawing and returning a panel of jurors, grand or petit, 
must be taken advantage of by a challenge to the array, and cannot be suggested 
as a ground for a new trial, after plea and verdict. Jb. 

20. The omission to do something which the law requires the drawing and 
selecting officers to do, as that the box containing the names from which the draw- 
ing was made, was not sealed; that the occupation of each was not written on the 
slips of paper and the like, does not totally vitiate the acts of those officers, but 
afford, simply, a ground of challenge. The difference is between the exercise of a 
power not delegated, as where no venire has issued, and the irregular exercise of a 
power possessed. Jb. 

21. But even ifit were otherwise at common law, such irregularities or omissions, 
are cured by the provisions of the act of 21st February, 1814, where the defendant 
pleads and goes to trial on the merits. Jb. 

22. In a criminal case, a verdict of guilty ought not to be disturbed, unless it be 
manifest the trial has been unfairly had, or the prisoner deprived of some legal 
advantage. Com. v. Sallager, ib. 511. 

23. On a motion for a new trial because of alleged error in the charge of the 
court, the whole charge is to be considered, and each portion construed in its con- 
nexion with every other portion. Ib. 

24, In all cases the jurors are judges of the facts, and emphatically so in criminal 
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cases. Therefore, an erroneous opinion upon matter of fact, expressed by the 
judge in his charge to the jury, does not furnish ground for a new trial, unless 
there is reason to believe the jury were led to apprehend they were inhibited from 
passing upon the facts or any of them, and this cannot be presumed where the 
are expressly instructed that to them belongs the decision of disputed facts. Jb. 
25. On the trial of such an indictment, the fact that the prosecutrix, without 
notice, accidentally omitted to state, in her evidence, a particular occurrence which 
happened at the time of the fact committed, is no reason for a new trial, unless the 
probable effect of the omitted circumstance would be to lead the jury to determine 
in favour of the prisoner. On a motion for a new trial, the court must necessarily 
revise the evidence and judge for itself, whether the causes suggested in support of 
the motion, ought to produce a different result in the minds of another jury. Ib. 
26. Convicts whom the species of crime entitle to the Eastern Penitentiary, must 
be transported thither at the expense of the commonwealth. Stepens v. Bradford 
& Co., 7 W. & S. 438. 
27. Convicts whom (not the species of crime but) the duration of their punish- 
ment entitle thereto, must be transported thither at the expense of the counly. Ib. 
28. It follows that all convicted of forgery are transported thither at the expense 
of the commonwealth. Ib. 


DEBTOR AND CREDITOR. 

1. Where a debtor after the passage of the late bankrupt law made an assign- 
ment preferring creditors, and was subsequently declared a bankrupt, the voluntary 
assignment was held fraudulent and void under the 2d section of the act. Corn- 
well’s appeal, 7 W. & 8S. 305. 

2. It follows that where the assignee in bankruptcy and the voluntary assignee 
are in such case contending claimants, as assignees for the proceeds of a sheriff’s 
sale, the right of the former is the only valid one. Jb. 

3. If A. has a lien on two funds, and B. on one of them; B. can in equity compel 
A. to resort in the first instance to that fund in which he has the exclusive interest, 
provided that such course be necessary to satisfy the claims of both. (A dictum.) 
Bruner’s appeal, 7 W. & 8. 269. 

4, But if posterior to the aceruing of A.’s lien, and prior to that of B.’s, a bona 
fide purchaser for a valuable consideration acquire the fund not covered by B.’s 
lien, then A, cannot be compelled to resort thereto in the first instance. The pur- 
chaser has not only the prior equity, but also the legal title. J. 


Liability and Rights of Voluntary Assignee. 

5. Before an assignee under a voluntary assignment, who has been dismissed, 
can maintain an action for commissions earned or expenses incurred during his 
management of the trust, he must settle his account. Fournier v. Ingraham, 7 
W. & S. 27. 

6. The retention of the possession of goods by the assignor, after a voluntary as- 
signment in trust for ereditors, with the permission of the assignee or his vendee, 
does not make the transfer of the goods fraudulent per se. Dallam vy. Fitler, 6 W. 
& S, 323. 

7. J. K. and J. B. executed a deed under seal, which purported to be an assign- 
ment by J. K., J. B., and J. A. K., under the firm of K., B. & Co., “J. A. K. being 
absent, and acting by his atturney duly appointed,” of all their estates, joint and 
separate, for the payment of partnership and separate debts. After certain prefer- 
ences, it provided for the payment of all other partnership and separate debts pro 
rata, stipulating for a release within three months by residents in the United States, 
and within nine months by residents elsewhere. It empowcred the assignees to 
appoint agents or attorneys, and dismiss or revoke them at pleasure, apd exempted 
the assignees from liability for effects not actually coming to their hands, and for 
losses or defaults arising from the misconduct of agents, unless in cases of wilful 
neglect of duty, or want of proper care on the part of the assignees. The schedule 
appended, specified various real and personal estate of the firm, and of J. K. and J. 
B. individually. The only separate property of J. A. K., mentioned in the decd, 
was a pew in the 10th Presbyterian church. Held, 1. That the execution of the 
deed by only two of the firm, followed by a delivery, did not invalidate the assign- 
ment. 2. That as it stipulated for a release, it was not valid without containing a 
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transfer of the separate property of each of the partners; though it might not ap- 
pear affirmatively, that J. A. K., who omitted to execute the deed, had separate 
property. 3, That the power to the assignees to appoint and dismiss agents, &c., 
was proper, and they would have this authority without such provision. 4. That 
the exemption of the assignees from liability for effects that should not come to 
their hands, and for losses, &c. from the misconduct of agents, &c., did not alter 
their responsibility. 5, That the clause giving time for a release was proper. 
Hennessy v. Western Bank, ib. 301. 


DEED. 

1, Where a matter which is not actual notice is by law made constructive notice, 
such matter must be done according to the law: otherwise it is no notice whatever. 
Green v. Dunbar, 7 W. & S. 440. 

2. Therefore a deed not so acknowledged as to authorize its being recorded, is 
not constructive notice to a purchaser. > 

3. ‘The possession of land such as will dispense with the recording the deed for 
it, must be such an occupancy as will afford a stranger to the title an opportunity 
for making the necessary inquiry. Ib. 

4. The act of April 16, 1840, made to cure defects in the acknowledgment of 
deeds, is not to be construed retrospectively in its operation, so as to affect the title 
of third persons not parties to it. Ib. 

5. A deed from a husband to his wife, of a fee simple estate to commence upon 
the husband’s death, is void—void on two accounts: Ist, the estate commences in 
futuro; 2d, the covenant is without parties. Bendict v. Montgomery; ib. 232. 

6. Where a grantee for a valuable consideration takes a lot to himself and his 
heirs, no resulting use to any other can be inferred. Jb. 

7. A common law conveyance given to an agent for transmission to the grantee, 
vests the title in the grantee forthwith, though ignorant of the transaction, and by 
his rejection of it the title revests in the grantor. Read y. Robinson, 6 W. & S. 
329. 

8. In such a case the court of common pleas has power to substitute another 
trustee under the 23d section of the act of 14th June, 1836. Zh. 

9, A deed of trust may be taken to be recorded by creditors, or others interested 
in the trust. Jb. 

10. A deed of conveyance of real estate does not merge in a second deed between 
the parties for the same estate, but one agreement may merge in a second if such 
was the intention. Kenrick v. Smick, 7 W. & S. 41. 

11. Lease for years granted on a condition to be null and void, becomes so ipso 
facto, by the breach of the condition, and cannot be set up by recognition. Jb. 

12. Where a deed is joint or both joint and several, the defendant who is sued 
may show that the se al of one of the obligors has been torn off; but it is otherwise 
where the obligation is entirely several. Rittenhouse v. Levering, 6 W. & S. 190. 

13. It is not a good objection to a commissioner’s deed for unseated land sold for 
taxes, that it does not set out how the land was sold, whether at public or private 
sale: the presumption is, until the contrary be shown, that it was sold according to 
law. M’Coy v. Michew, 7 W. & 8. 386. 

14. ‘To a commissioner’s deed of land sold for taxes, it is not a good objection 
that it was acknowledged before a judge of the ¢ourt of common pleas. Jb. 

15. The recording acts relate only to such instruments of writing as concern 
lands, tenements, and hereditaments, and do not extend to a bill of sale or other 
writing respecting personal property. Fitler v. Shotwell, ib. 14. * 


DECEDENT. 

1. The act of 3lst March, 1792, “ to enable executors and administrators by leave 
of court to convey lands and tenements contracted for with their decedents,” &c., 
is applicable to a case in which a decedent received from his debtor a conveyance 
in fee of certain land, absolute on its face, and at the request of the debtor received 
from another person a conveyance in fee of other real estate, and afterwards wrote 
letters, referring to the whole as the debtor’s property, which he was ready to re- 
convey to him upon the repayment of the debt. Wetherill v. Seitzinger, 4 Penn. 
Law J. 189. 
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DELAY. 
1. The delay to assert a right is held to be a waiver, only when the interests of 
others are jeoparded. Brown y. O’Brien, 4 Penn. Law J. 501. 


DIVORCE. 

1. Frequent intoxication of a husband, inducing the habitual use of profane, 
threatening and abusive language towards his wife, by which she was held in fear 
and terror, neglecting to provide her with the necessaries of life, and finally as- 
saulting aud beating her, without provocation, though but once, is such indignity 
offered to her person as justifies her withdrawal from his habitation, and entitles 
the wife to a divorce a vinculo. Doan vy. Doan, 4 Penn. Law J. 332. 

2. But where such misconduct of a husband is provoked by the ill temper or im- 
proper behaviour of the wife, a divorce will not be decreed. Jb. 

3. It is no bar to the suit of the wife, that more than ten years elapsed between 
the time of her withdrawal from the society of the husband and the commencement 
of her proceeding against him, where she has continued to live separated from him, 
and he has neglected to cherish and support her. Jb. 


Alimony. 

4. The lien consequent on a decree of alimony, under the act of the 15th day of 
April, 1645, is a charge on the land of the respondent for the full compliance with 
the decree until the same is vacated or satisfied, and renders the land chargeable 
with the payment of the alimony allowed, as it accrues from time to time; and it 
would pass to a purchaser from the respondent, incumbered with such charge. 
Melizet v. Melizet, 4 Penn. Law J. 381. 


DRUNKARD. 
1. A person found by inquisition to be an habitual drunkard is not thereby deprived 
of his power to perform the office of executor and administrator. Sell vy. M’ Knight, 
7 W. & 8S, 244. 


EJECTMENT. 

1. In trial of an ejectment were exhibited three chains of title to the same land. 
The defendant’s chain of about twenty years in length commenced with a warrant 
from the commonwealth, and was accompanied with the payment of taxes and actual 
possession. The plaintiff’s chain of about forty years in length commenced with a 
sheriff’s deed of the same land, called therein H.’s land, was accompanied with a 
title publicly asserted for thirty years, with the payment of taxes, and the payment 
of the purchase money to the sheriff, but was unaccompanied with actual posses- 
sion. ‘The third chain of about four years in length consisted of several convey- 
ances, commenced with a warrant from the commonwealth, and ended abruptly in 
a grantee called T. This chain was conceded never to have formed any part of the 
defendant’s chain; its termination was about ten years prior to the commencement 
of the plaintiff’s. It also appeared that during the whole forty years, to wit, from 
the date of the sheriff’s deed to the institution of the present action, no claim to the 
land was ever made by T,, his heirs or assigns. Held, that the priority of the four 
year chain to the plaintiffs, and the long acquiescence of T. and those under him, 
are in such a case circumstances suflicient to raise the presumption that T., the last 
— in the first chain, conveyed to H. (the party mentioned in the sheriff’s deed.) 

t follows that the two chains of 40 years and of 4 years, with the presumed con- 
veyance, are three fragments of ope continuous chain issuing in 1784 from the com- 
monwealth, and running uninterrgptedly to the plaintiff. It also follows that this 
presumption of a conveyance must stand, unless disproved by the defendant. Has- 
tings v. Wagener, 7 W. & S. 215. 

2. If one in possession of land make large and valuable improvements upon it, 
after notice of an outstanding title in another, it clothes him with no equity where- 
with to defend himself in an ejectment founded on that title. Paden v. Aiken, ib. 
456. 

3. Upon a verdict and judgment in ejectment by a vendor against a vendee, to 
compel the payment of the purchase money, and a conditional verdict and judgment 
after the time for the performanne of the condition has passed, and the plaintiff has 
taken possession by an execution, he again kgcomes the absdlute owner. Treaster 
y. Flusher, ib, 137. 
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4. No one who sells land under a bad title can recover it back under a better. 
Wilson vy. Bigger, ib. 111. 

5. Therefore one who by his guardian joins in selling lands under a certain title, 
and who when of age accepts a part of the purchase money, cannot afterwards by 
means of a better title regain the property. Ib. 

6. A reservation in a deed which is as large as the grant itself is void, and the 
grant is valid. Shoenberger v. Lyon, ib. 154. 

7. A deed from the grantor of a party is not admissible in evidence till some title, 
legal or equitable, is shown to have existed in the grantor. M’Donald v. Adams, 
ib, 371. 

&. The letters and accounts of those who are shown to have by an unbroken chain 
derived their title from the commonwealth, and from whom the grantor of a part 
in ejectment claims, is evidence to show that in said grantor some title existed. 1. 

9. To give effect to two verdicts and judgments in ejectment as a bar to another, 
it is neeessary not only that they should have been for the same land, and between 
the same parties or those elaiming under them, but that they should have been upon 
the same title. Treaster v. Flusher, ib. 137. 

10. In ejectment by several plaintiils, some of them may suffer a nonsuit, and the 
trial proceed to verdict and judgment for the others. O’Aeson vy. Silverthorn, ib. 
246. 

11. In ejectment, the verdict must be certain in its description of the premises 
recovered ; if it be part of a tract of land, it must describe it by something of a per- 
manent and public nature, such as a line marked on the ground, a recorded deed, 
or a diagram filed of record with the verdict. A verdict tor the land “ which lies 
west of the line testified to by R.” is bad. Jb, 

12. In ejectinent to recover part of certain lands which were mortgi ged to the 
vendor in order to secure the payment of the purchase money: Held, that to rebut 
the presumption of payment arising from lapse of time, it was competent to plain- 
tiff to prove that within twenty years immediately preceding the institution of the 
action, he or those under whom he claimed had prosecuted their title variously, viz. 
by ejectment, &c. Levers v. Van Buskisk, ib. 70. 

13. But evidence of a matter which did not happen within the twenty years, was 
held inadmissible. Ib. 

14. In an action of ejectment in which the defendant claims by virtue of a she- 
riff’s sale, and the question being whether the levy embraced the land in dispute, 
it is competent fur the party to give in evidence the return of survey jor an adverse 
claimant, exhibiting an interference with the land in controversy, the appearance 
of the parties beiore the board of property and their decision, for the purpose of 
showing that at that time and belore the judgment upon which the sale was made 
had been obtained, the defendant, as whose property the land was sold, claimed it 
as his own. Harper v. Farmers’ & Mechanics’ Bauk, ib, 204, 

15. In an action of ejectinent where the wile claims against a prior and unre- 
corded title, lie may give evidence of valuable improvements made upon the land 
before notice of the plaintiff’s title, in order to entitle him to the character of a bona 
fide purchaser for a valuable consideration, Boggs v. Warner, 6 W. & 8. 469. 

16. In an ejectmient in which the party claims under a treasurer’s deed, made in 
pursuance of a sale of the land as unscated, he may give in evidence a patent for 
the land, in the name of the person as whose it was taxed and sold, without previ- 
ously showing a regular chain of title to him fiom the warrantee. ‘The patent is 
such evidence of ownership and identity of the land as will justify the commission- 
ers in taxing and selling it in the name of the patentee. M’Coy v. Mechew, 7 W 
& S. 356. 

17. In ejectment, one who is neither party nor privy to the action, though an 
occupier of the ground in dispute for a time previous to the bringing of the eject- 
mecut, cannot be affected by the judgment that may be given on it, and is therefore 
a competent witness for the plaintiff. Reed v. Stanley, 6 W. & 5, 369. 

18. Though a recovery for mesne profits cannot be had till possession is recov- 
ered, yet a possession gained by the owner and entry is sufficient, without the ne- 
cessity of an ejectment. 1b. 

19. A father devised a tract of land, to his two sons J. and D., at a certain price, 
which was to form a part of his estate and be divided between his other children, 
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and appointed J., one of his devisces, to be his executor. One of the legatees 
brought an action for his legacy against J. as executor, but in the declaration 
charged him personally, and obtained judgment, issued an execution, and levied 
upon the land devised as the estate of the testator, and sold it; in an action of eject- 
ment by the purchaser it was held, that he was entitled to recover the moiety of the 
land which was devised to J., but not to the other. Jb. 

20. A landlord may be admitted on the record to defend in ejectment, although 
he did not apply at the return of the writ. Buta purchaser after suit is commenced 
cannot come in and defend as landlord. Brown v. O’Brien, 4 Penn. Law J. 501. 

21. In an action of ejectment, it is competent for the plaintiff to give evidence of 
the declarations of one who was a joint claimant of the land in dispute with the 
ancestor or alienor of the defendant respecting the boundary of it, that being a point 
material to the issue. And upon such evidence being given, it is not competent 
for the defendant to prove the declarations of the same person made at a subsequent 
period, and after suit brought, having a different tendency. Moore v. Pearson, 6 
W.&S. Sl. 

ELECTION. 


1. The election polls in the city and county of Philadelphia, must close at ten 
o'clock, P. M. 

2. When a poll is kept open after that honr, and the number of votes polled after- 
wards can be clearly ascertained, if the whole of those votes could not change the 
result, the election will not for this cause be set aside. 

3. But where the majority is small and the result rendered doubtful, by uncer- 
tainty as to the number of votes polled after the legal hour for closing the polls has 
arrived, the election must be set aside. 

4. The court have not the power to interrogate a voter whose vote had been 
polled after the hour for closing had arrived, for whom he cast his vote. legal 
voters may be thus interrogated; but lega/, qualified voters, voting illegally in this 
manner, cannot be compelled to disclose to any one for whom they have voted. 
Locust Ward Election case, 4 Penn. Law J. 341. 

5. Under the acts of 15th April, 1834, and 20th of July, 1839, in case of a con- 
tested election of an assessor or assistant assessor, tle court of quarter sessions are 
to decide whether there is a vacancy; and if they find there is, the county commis- 
sioners are to appoint a person to fill the office; that court has no power to order a 
new election. Street v. The Com., 6 W. & 3. 202. 


EQUITY. 

1. Equity has no jurisdiction with regard to the election or amotion of corpora. 
tors, nor in ease of a public officer de facto of a municipal character. Hagner v. 
Hyherger, 7 W. & S. 104. 

2. The English chancery can by injunction restrain the commission of acts 
contrary to equity: the limited chancery power of Pennsylvania courts extend only 
to prevent actions contrary to law. Jb, 

3. An injunction will not be granted to restrain an individual from exercising 
the office of school director, who has accepted the office of commissioner of an in- 
corporated district. ‘The question of his right to exercise the duties of the office 
must be tried by proceeding on a quo warranto, which affords an ample legal 
remedy. Jb. 

4. General principles of equity will releave a party from the effect of an act done 
or contract made under a mistake or ignorance of a material fact. Jenks v. Fritz, 
ib. 201. 

5. Equity will not interfere for the relief of a party who claims on the ground of 
a mistake of law. Goad vy. Herr, ib. 253. 

6. Ordinarily chancery executes only a trust sufficiently formed to put the legal 
estate out of the grantor, or an agreement for a trust founded on a valuable con- 
sideration, and not a mere voluntary one; and creditors are but volunteers. Read 
v. Robinson, 6 W. & S. 329. 

7. One owning a ground rent and bound by contract to release it on being paid 
the principal, died, leaving an executor and devising his estate, one half in trust for 
the wife of the executor, the other half to another person, and the ground rent was 
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subject to a general lien for the testator’s debts, and to a mortgage by and judg- 
ment against the testator. Decreed that the executor and wife should join a re. 
lease, on the executor’s receiving the amount due, he first giving bond as directed 
by the act of assembly. Ex parte Peneveyre, ib. 466. 

8. The commissioners under the Spanish treaty awarded a large sum of money 
to be paid to J. Y. for himself and others. J. Y. was the agent of certain shippers, 
owners of property seised in South America by the Spanish government, and the 
plaintiff, an attorney there, had a claim on the fund for services and advances re- 
cognised by J. Y. and others interested. Held, 1. That it was a decree in favour 
of the plaintiff for the amount of his claim. 2. That all parties having acquiesced 
in the justice of the plaintiff's claim, it amounted to an appropriation, and equity 
would direct the money to be brought into court and award payment out of it first 
to the plaintiff. 3, That the plaintiff had constructive possession of the fund and 
an equitable lien on it, from his having been the efficient person by whose means 
the money was ultimately recovered, and having parted with the documents at the 
request and for the convenience of the other parties interested. Aycinena v. Peries, 
ib. 243. 

ERROR. 

1. It is not error in the court to charge, where a notice was given at a sheriff’s 
sale, that if only one notice was given, and that was given by another person. with- 
cut the knowledge, direction, or interference of the plaintiff’s grantor (who was the 
purchaser), he could not be affected by it. Drexel v. Mann, 6 W. & 8. 343, 

2. It is error to submit evidence to a jury with instructions that they may infer 
a promise to pay, when no such inference can legally arise from it. Gilchrist v. 
Rogers, ib. 438. 

3. On a writ of error the supreme court inquires judicially only into points 
raised by the record. Drexel v. Mann, ib. 343. 

4. In the trial of a case depending upon the facts in evidence, if the court in 
their charge to the jury record those only which have a tendency to establish one 
side of the case, it is calculated to mislead the jury, and is error for which the 
judge will be excused. Parker v. Donaldson, ib. 132. 

5. A party is entitled to an explicit answer by the court, in the charge to the 
jury, to every point of law submitted by his counsel: and it is error to omit to an- 
swer. Noble vy. M’Clintock, ib. 58. 

6. The refusal of a new trial by the court below is not inquirable into on a writ 
oferror. Werkheiser v. Werkheiser, ib. 184. 

7. A plaintiff in crror cannot complain of the court’s not answering a point which 
it was bound to answer against him. Ib. 

8. The court ought not to answer questions propounded by counsel, which are 
not necessary to the decision of the cause. Fox v. The Union Academy, ib. 353. 

ESTOPPEL. 

1. Where land is sold by the sheriff, and a person who claims title to it, in good 
faith gives notice that the defendant in the execution, as whose property it is sold, 
has no title to it, and he afterwards becomes the purchaser, he is not thereby estop- 
ped from setting up the title thus purchased to protect himself from an action of 
trespass, quare clausum fregit. Porter v. M’Ginnis, 6 W. & S. 502. 

2. Quere. Whether a non-resident disseisor can acquire title by the act of limi- 
tations to more land than is actually inclosed and cultivated. Jb., 507. 

EVIDENCE. 

1. In assumpsit for money had and received, it was necessary to show that a bank 
had accepted a draft as money for another’s use. Held, that (in an action by the 
cestui que trust against the bank), the person who deposited the draft, and who 
was also the indorser thereof, was a competent witness for the plaintiff to prove 
both the acceptance of the draft as money and for whose use. Commercial Bank 
v. Wood, 7 W. & S. 89. 

2. In assumpsit against a bank for money had and received, a letter to the plain- 
tiff, written but not signed by the president of the institution, and informing him 
of the money there deposited for his use, is admissible evidence. Jb, 

3. If a letter admissible in evidence makes a reference (connected with the point 
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in dispute), to another letter between other parties, the letter referred to is also ad- 
missible. Jb, 

4. When a witness may and does testify to the reasons of his act, then even 
hearsays or reports, if by him assigned as such reasons, are facts in the case, and 
therefore admissible in evidence. Jb. 

5. Where a witness testifies that a party agreed to exempt him from a specific 
liability, and no evidence tending to cast that liability upon him, has been given 
by the party said to have so agreed, yet the opposite party may show that acts 
tending to cast that. liability upon the witness were omitted. By such evidence that 
+ aed as to the agreement is confirmed. The evidence therefore is relevant. 

6. A man whose body is extremely debilitated by intoxication can make no con- 
tract: the reason is, his mind is equally enfeebled. Wi/son v. Begger, ib. 111. 

7. A. from drunkenness is abed two days—has become taciturn, can neither sit 
nor rise unless he be lifted, and cannot make his mark to a deed without his hand 
being held. A deed executed by such a man is void. Jb. 

8. If any expressions or phrases of a contract are indefinite, and this indefinite- 
ness can not affect the just determination of the issue, it is error to instruct the 
jury, that the party seeking to recover under the contract should render those ex- 
pressions definite by evidence. Dock v. Hart, ib, 172. 

9. Therefore where R. and I. exchange farms, and I. agrees to pay all the debts 
against the farm he receives: Held, that in ejectment to ascertain title, it is not ne- 
cessary to show the nature, number, or amount of the debts. Ib. 

10. One who assigns his claim with intent to become a witness, is incompetent 
tu testify on the assignee’s belialfi Reed v. Patterson, ib. 144; Reading R. R. 
Co. v. Johnson, ib. 317. 

11. P. is the nominal plaintiff—S. his son—L. his son-in-law. P. shortly before 
suit brought assigns his claim to L., and accepts therefor L.’s note; this note P., 
in consideration that 8. would pay his (P.’s) debts, transfers to S., and receives on 
account of the transfer $100.  L.’s note remains at the trial in S.’s hands, wholly 
unpaid. Held, that the time of the assignment, the affinity of the parties thereto, 
the non-payment of the note, the consideration of the transfer to S., the kindred of 
the transferee and transferer, are all circumstances rendering unavoidable the con- 
clusion that P. made the assignment with intent to become a witness, and that he 
was therefore incompetent to testify for the assignee. Ib. 

12. If in an assignment of a claim it is stipulated that the assignee takes it at 
his own risk, this stipulation does not in every event protect the assignor from lia- 
bility. If the non-recovery thereof arise from the defendant's inability to pay, it 
does protect him: if from the defendant’s never being liable, it does not protect him. 
It follows that under such assignment, the assignor is incompetent to testify on 
behalf of the assignee. Reading R. R. Co. v. Johnson, ib, 317. 

13. Where the defendant is sued upon an assumption of a firm’s debt, alleged to 
have been undertaken by him, no member of that firm is a competent witness 
for the defendant. Ib. 

14. Nor can such member be rendered competent by the plaintiff’s giving him 
a release from all claims and demands. Such a release is construed as a release 
from his individual liabilities, but not from his joint ones. JO. 

15. In ejectment, one who at and after suit brought, but not at the trial, was the 
lessor of the defendant, is on account of interest an incompetent witness for the 
defendant. Strawbridge v. Carthage, ib. 394. 

16. A judgment on a mortgage rendered in a county where the land does not 
lie, cannot be given in evidence to support a title predicated upon it. Treaster v. 
Flusher, ib. 137. 

17. An order, not upon R. agent for C., but simply upon R., and which contains 
no allusion to the principal or his business, is in a suit against the principal inad- 
missible in evidence, though it may have been accepted by R. Reading R. R. Co, 
y. Johnson, ib. 317. 

18. Where upon offer made and exceptions thereto, a party is permitted to prove 
by parol the contents of a written instrument, and its former possession by the ad. 
verse party; held, that though there was no notice to produce the istiument, yet 
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as the party charged with its possession produced evidence to show it never existed, 
such permission, though irregular, was cured. Jb. 

19. In an action of assumpsit by three partners, in which the defendant pleads 
non assumpsit, payment, and set-off, one of the plaintiffs cannot be made a compe- 
tent witness by releasing, after suit brought, all his interest in the claim to his 
co-plaintiff, and paying into court all the costs of the suit which have accrued or 
may accrue to the final determination of the action. Church v. Hampton, 6 W. & 
8, 514, 

20. A certificate of the proper officer, that “the above is a true copy of the pro- 
ceeding had in the above case, as recorded in minute-book remaining in the office 
of the secretary of the land office, &c.,” is sufficient evidence of its being a true 
copy of the whole record, unless it appear otherwise from the record itself. Har- 
per v. Farmers’ & Mechanics’ Bank, 7 W. & S, 204. 

21. Where a witness gives evidence against the party calling him, and is an un- 
willing witness, or in the interest of the opposite party, he may be asked by the 
party calling him, at the discretion of the court, whether he has not on a former 
occasion given different testimony as to a particular fact. Bank v. Davis, 6 W. 
& S, 285. 

22. In an action against a bank, declarations by the cashier or teller respecting 
the genuineness of certain checks purporting to have been drawn by the plaintiff, 
made at a period subsequent to their presentation, are inadmissible to affect the 
defendant. Ib. 

23. A recital in a deed is evidence of notice to the purchaser of the fact recited, 
and he will be affected by it so far as it concerns the title to land purchased; but 
it will not affect him with notice in regard to the title of any other land than that 
which is conveyed by it. Boggs v. Varner, ib. 469. 

24. The title of a bona fide purchaser for a valuable consideration, is not to be 
affected by loose, vague, and uncertain evidence of the existence of a prior title. If 
a former owner neglect to record his title, every presumption is to be made in 
favour of a subsequent purchaser. Jb. 

25, The report of an auditor appointed to distribute the money raised by a she- 
riff’s sale of real estate, is not evidence in a subsequent ejectment for the land 
bought by the sheriff's vendee. Leeds v. Bender, ib. 315. 

26. A grantor is not entitled to mesne profits after conveyance, and therefore 
there is no objection to his competency as a witness on that score. Drezel v. Mann, 
ib. 343. 

27. In ejectment by a purchaser of unseated land, proof is not admissible by the 
oath of the treasurer that a bond for the surplus had been given and filed in the 
proper office, without preliminary evidence of search for the bond and its loss. 
Dreisback v. Berger, ib. 564. 

28. In an action against a common carrier, to recover the value of goods deliv- 
ered to him to be carried, the owner of the goods, being the plaintiff in the action, 
is not a competent witness to prove the contents of the trunk, or the value of the 
articles which it contained. Bingham v. Rogers, ib. 495. 

29. One of several defendants, upon whom the process was not served, may be a 
competent witness for the plaintiff to prove particular facts material to the issue; 
but he is not competent for the purpose of establishing the fact of a partnership be- 
tween himself and his co-defendants. Heckert v. Fegley, ib. 139. 

30. In an action of ejectment, where the plaintiff's title to recover is founded upon 
an allegation of fraud, in a sheriff's sale of the property as the estate of the plain- 
tiff, all the proceedings by which the sale was made, and the exceptions to it and 
confirmation of it by the court, are competent evidence. Small v. Jones, ib. 122. 

31. In an action of assumpsit for goods sold and delivered, the plaintiff having 
read in evidence the deposition of a witness, it is competent for the defendant to 
read the testimony of the same witness taken upon a former trial of the case, and 
made part of the record by a bill of exceptions, not only to contradict the facts stated 
in the deposition, but to prove other facts material to the issue. Parker v. Donald- 
son, ib. 132. 

32. Book entries of the whole number of pieces of paper delivered by a paper- 
hanger to his journeyman, made at the time of such delivery, and of the number of 
pieces actually used, the price of cach, with the price of hanging it and the gross 
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amounts made, when the quantity was ascertained by hanging, though three or 
four days after the first entry, are evidence. Koch v. Howell, ib. 350. 

33. Where a draft on the vendor was presented in payment for goods to his 
clerk, who refused it, but by the vendee’s directions showed it afterwards to the 
vendor, the declarations of the latter that he did not know the drawer, and would 
not do the work on it, but that he would see the vendce, are evidence in an action 
for the goods; but his retention of such order until the trial, is not conclusive evi- 
dence of his acceptance of it. Ib. 

34. Though the terms of a sale of land by auction were in writing, and the bonds 
for the purchase money were executed in pursuance of them, yet in an action upon 
such bond it is competent for the defendant to prove the written terms were altered 
by parol, and that the parties agreed when the bond was given, that upon the hap- 
pening of a certain event, the bond was not to become payable at the time expressed 
in it. Morrison v. Morrison, ib, 516. 

35. A draft of the unseated lands of a county, made under the authority of the 
commissioners, partakes of the nature of a public document, and may be given in 
evidence in ejectment to identify the land taxed and sold. M’Coy v. Mechew, 7 W. 
& 5S. 386. 

36. A paper found in the commissioners’ office, purporting to be an assessment 
of unseated land, is prima facie evidence of an assessment sufficient to support a 
sale of the land for the payment of taxes. Bratton v. Mitchell, ib, 259. 

37. One who becomes interested in the recovery and prosecution of a claim after 
suit brought, and divests himself of that interest before the trial of the cause, is a 
competent witness. Orphan's Court vy. Woodburn, ib. 162. 

38. If the act of an attorney be set up as a defence against the claim of his own 
client, his contingent liability to his own client by reason of that act is not suffi- 
cient to render him an incompetent witness. Jb, 

39. Every assignment of interest by a plaintiff to make himself a witness is 
deemed colourable, until the contrary appears. Leiper v. Peirce, 6 W. & S. 555, 

4). ‘There is discretion to be exercised by the court as to the time when evidence 
may be given, but it should not be entirely rejected on slight grounds. Durell v. 
Burbridge, ib. 329. 

41. Cireumstanees which prove constructive fraud only are not evidence upon 
an issue of .ctual fraud; it is error, if the judge so instruct the jury. Webb v. 
Dietrich, 7 W. & 3, 401. 

42. Therefore where the issue was whether an administrator’s sale was fraudulent, 
or bona fide and for a fair price, it was error to charge that though the sale was 
bona side and for a fair price, yet if the administrator was purchaser, per a/ium, 
the sale was fraudulent. 76. 

43. Parol evidence is admissible to prove that the consideration mentioned in a 
deed was greater in amount than there appears; but not to prove that it was of a 
different kind. Strawbridge v. Cartledge, ib. 394. 

44, The testimony of a deceased witness, taken down by counsel as it was deliv- 
ered at the trial, and who says on oath that he believes his notes to be substantially 
correct, may be given in evidence on the trial of another action between the same 
parties, or those under whom they claim, about the same subject-matter, even though 
he has no personal recollection of what the witness testified to apart from his notes. 
Moore v. Pearson, 6 W. & 8S, 51. 

45. Upon an objection to evidence, the court will not stop to hear the testimony 
of the objecting party to sustain his objection, which is not against the witness’s 
competency, but to disprove the opposite party’s case. Ib. 

46, Under the act of 16th April, 1840, a rated inhabitant of a township is a com. 
petent witness in a suit to which the school directors of the township are a party. 
Barnet v. School Directors, ib. 46. 

47. In an action of assumpsit by the school directors of a township against a 
delinquent collector of the school tax, it the record of the defendant’s appointment 
is lost, it is competent for the plaintiff to prove, under the common counts, that the 
defendant represented himself as collector, acted as such for a certain year, and 
received the school tax accordingly. Ib. 

4s. Where a party notifies a justice of the peace that a deposition is to be taken 
before him on behalf of the opposite party, and the justice, at his request and in his 
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absence, puts certain questions to the witness, he shall not allege want of notice. 
Ib. 

49. A testator’s declarations of intention in his lifetime, as to the relative powers 
of those beneficially entitled under a trust created by his will, are inadmissible in 
an action for waste by the trustee against an equitable tenant for life. Woodman v. 
Good, ib. 16). 

50. A verdict and judgment in ejectinent are not evidence against one not a party 
or privy in another ejectment for the same land, and when the same title is in dis- 
pute. Timbers v. Kutz, ib. 220. 

ol. The act of congress made to carry out the 4th article and 2d section of the 
federal constitution, which declares that judicial records proved in the manner pre- 
scribed, “shall have such faith and credit given to them in any court within the 
United States, as they have by law or usage in the courts of the state from whence 
they are or shall be taken,” does not preclude inquiry into the jurisdiction of the 
court, or the right of the state to confer it. Held, therefore, that a judgment in 
foreign attachment affecting to bind not only the property attached, but the per- 
sons of defendants not citizens of the stute or within its precincts at the time, is to 
be treated as a nullity by a court in another state, which is called on to enforce it 
by action, though it would bind the persons of the defendants in the courts, and by 
the laws of the state in which it was rendered. Steel v. Smith. 7 W. & S. 447. 

52. It is no objection to the adinission in evidence of a deed of conveyance, that 
it recites that another deed was made at the same time conveying the same land, 
and that the one offered was made for the purpose of being recorded in Pennsy!- 
vania. Strawhridge v. Cartledee, ib. 394. 

53. Exhibits referred to in a deposition, should be so authenticated as to render 
their identity easy of ascertainment. If not so authenticated, they are not admis- 
sible in evidence. Petriken v. Collier, ib, 32. 

54. In a suit by the sheriff against the purchaser at sheriff’s sale, to recover da- 
mages for breach of the contract of sale, the writs of alias and pluries venditioni 
expunas, are not evidence without the record of the judgment. Gaskell y. Morris, 
ib, 32. 

55. But if they are admitted, the error is cured by afterwards pleading the record 
in evidence. Jb. 

56. A party sworn to his original entries is himself a witness, and his book 
stands instead of a witness. Barber v. Buil, ib. 391. 

57. It follows that both the veracity and the book of such party are open to im. 
peachments. By showing that his reputation for veracity is bad, his oath may be 
discredited ; and his book, by exhibiting therein particular irregularities of book- 
keeping. Petriken v. Cotlier, ib, 32. 

58. Purol evidence may be given of a written notice delivered to a party to pay 
money, and the contents thereof, without showing notice to produce the notice on 
the trial. Gaskell v. Morris, ib. 32. 

59. Where it is necessary to prove the existence of any fact, it is error to submit 
the determination of that fact to a jury upon insufficient evidence. Benedict v. 
Montgomery, ib. 238. 

60. Therefore, where a husband is shown to be seized of estate in right of his 
wife, it is error to allow a jury thence to infer she had a separate estate. Th, 

61. A. B. & C, as partners, brought an action on the case against D. After suit 
brought, C. for value, assigned to A. & B. all his interest in the partnership claims, 
and withdrew from the partnership, A. & B. having released C. from any war- 
ranty, and paid into court a sum sufficient to cover costs, offered C. as a witness 
to testify in relation to the coutract on which the suit was brought. Held, that as 
the court was satisfied that the assignment was not colourable, but was bona fide, 
and with no special intention to sell testimony, the witness was competent. Fra- 
ley v. Bispham, 4 Penn. Law J. 173. 

62. In an section of covenant by the owner of a ground rent to recover arrearages 
thereof, against an assignee of the land, a person to whom the defendant conveyed 
the property subject to the rent, is not a competent witness for the plaintiff to prove 
that the transaction was never consummated, and that defendant is still the owner. 
Leib v. Child, ib. 415, 

63. The testimony of a deceased witness, which has been taken on the trial of 
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another action between the same parties or those under whom they claim, about the 
same subject matter, may, if proved by the notes taken of it at the trial, be given 
in evidence to establish the facts then testified to. Moore v. Pearson,6 W.& 8.51. 

64. Upon an objection to evidence, the court will not stop to hear the testimony 
of the objecting party as a ground to sustain their objection. Ib. 

65. Upon the second trial of a cause, in which a former judgment has been 1e- 
versed, the counsel of either party has a legal right to read the opinion of the su- 
preme court to the jury. Noble vy. M’Clintock, ib. 58. 

66. If a witness be out of the state, notes of his testimony proved to have been 
correctly taken upon a former trial of the cause, may be read in evidence. But if 
it appear that the witness absented himself from that trial before he was fully ex- 
amined, his testimony cannot: be read in evidence. Jb. 

67. One who merely takes an active part in carrying on a suit in the name of 
another, is not liable to the plaintiff’s witnesses for their daily pay and mileage 
without an express promise to pay. But he is liable without such promise, where 
he projects and institutes the suit in another’s name and is the active agent in hav- 
ing it brought. Utt v. Long, ib. 174. 

68. A witness may bring suit for his daily pay, &c. against the party who sub- 
pened him and who lost the cause, without having the bill of costs taxed and mak- 
ing demand before suit brought. Jb. 

EXECUTION. 

1. Only personal property and not lands can be sold by virtue of an execution in 
the nature of a fi. fa. issued out of the orphans’ court, in pursuance of the 13th sec. 
of the act of 29th March, 1823. Orphans’ Court y. Woodburn, 7 W. & 8. 162. 

2. Ifa fi. fa. be levied upon personal property, and the defendant give bond to 
entitle him to a stay of execution for one year, under the act of 12th July, 1842, 
and the same is so returned by the sheriff; and within the year another execution 
issues at the suit of another plaintiff, and the same property is levied upon and sold, 
the first execution will be entitled to the proceeds of the sale. Sedgwick’s Appeal, 
ib. 260. 

3. The neglect of the sheriff to levy upon defendant’s personal property, and suf- 
fering the same to be carried away and disposed of by the defendant himself, will 
not prejudice the claim of the plaintiff, founded on his judgment as a lien upon de- 
fendant’s real estate. Moore’s Appeal, ib. 298. 

4. In the appropriation of the proceeds of sale of land by the sheriff, the assignee 
of a mortgage which has priority of lien, will be preferred to a subsequent judg- 
ment creditor who holds the guaranty of the mortgage for the security of his judg- 
ment, although it be prior in date to that of the assignment. Jb. 

5. A party who claims title to land through a sale by the sheriff, must show the 
authority upon which such sale was made. It is not sufficient to show an author- 
ity to the predecessor of that sheriff who now conveys, unless it be accompanied 
by a special order of the court, founded on the statute authorizing the sheritf’s suc- 
cessor to convey. The existence of such an order is not to be inferred from the 
acknowledgment of the deed by the succeeding sheriff. Seechrist v. Baskin, ib. 
403. 

6. The mode of authentication prescribed for a sheriff’s deed is not such as to 
bring it within the purview of the recording acts: and an exemplification of such a 
record of it will not be received in evidence. Jb. 

7. The proceedings on a bill of discovery are not merely to guide the judgment 
creditor to the defehdant’s guods, but, if necessary, to ascertain by the intervention 
of the court or a jury, facts disputed, and thereupon to proceed to judgment and 
execution. Shaffer v. Watkins, ib. 219. 

8. If in a sci. fa. or a bill of discovery, all the defendant’s negleet to plead to 
issue and to demand a trial by jury, such a neglect is impliedly a submission of the 
whole controversy to the court. Jb. 

9. The court to whom the controversy has been thus submitted, is competent to 
render a judgment jointly against all the defendants, and to grant thereon a writ of 
execution. Ib. 

10. A fi. fa. and alias fi. fa. cannot legally issue and be made returnable to the 
same term. Shaffner v. Watkins, ib. 219. 

11. A loss incurred on a fire insurance policy, the amount of which is fixed by 
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an award of arbitrators mutually chosen by the insurer and the insured, is the sub- 
ject of an attachment in execution as a debt due to the insured. Boyle v. F. Ins. 
Co., ib. 76. 

12. A debt efa testator for which the executor who was also a residuary legatee 
had taken a note in his own name, may be attached by process of execution against 
the executor for the payment of his own debt, it appearing that a number of years 
had elapsed since the death of the testator, and that there was abundance of estate 
to pay all debts and legacies. Ross vy. Cowder, ib. 376. 

13. Ifa debt due to the estate of a testator be attached for the payment of the debt 
of the executor who is also a residuary legatee under the will, it is error in the 
court to quash the attachment: the party should plead to it, and thus raise the 
question whether the debt was one of the estate or belonged to the executor him- 
self. Pleasants v. Cowder, ib. 370. 

14. An attachment in execution to levy stock of the debt which stands in the 
name of another person, is rightly instituted in the county where the garnishee re- 
sides. Cowder vy. B. Bank, ib. 432. 

15. An attachment in execution may issue after the year and a day has expired 
from the rendition of the judgment. Ogilshy v. Lee, ib. 444. 

16. The court will not order mutual claims to be set off unless those claims have 
ripened into judgments. Cornwell’s Appeal, ib. 305. 

17. Where a judgment is assigned in consideration of the assignor’s being saved 
harmless (in a certain case) and the defendant’s property is afterwards sold judi- 
cially under another proceeding: Held, that if the assignee of the judgment had failed 
to indemnify, he is not entitled to a portion of the proceeds of sale. Jb. 

18. Garnishees in an attachment of execution, admitted in their answers, that 
they held property of the defendant more than sufficient to pay a debt which defen- 
dant owed them, if certain commercial adventures turned out well: Held, that 
plaintiff was not entitled to judgment. Kerr v. Diehl, 4 Penn. Law J. 112. 

19. Where a judgment had been obtained in the common pleas, by filing a tran- 
script of a justice, in accordance with the provisions of the 10th section of the act 
of 20th March, 1810, upon which judgment an attachment of execution had issued, 
which attachment had been discontinued, and a fi. fa. subsequently issued, it is no 
objection to such fi. fa., that the costs of the attachment of execution were not paid 
until after the fi. fa. had issued. 

20. A transcript of a judgment obtained before a justice of the peace, and filed 
in the court of common pleas in conformity with the provisions of the 10th section 
of the act of 1810, from which transcript the fact of the issuing of an execution by 
the justice, and the return thereof of nulla bona appears, is a judgment of the com- 
mon pleas, upon which a fi. fa. may issue to the sheriff, in the usual form, and 
under such fi. fa. the defendant’s personal property may be levied on and sold. 

21. It is no objection to such fi. fa. that it recites the judgment in the common 
pleas, and not the judgment of the justice. Hamilton et al. v. Dawson, ib. 140. 

22. Fees due a juror are not the subject of an attachment in execution under the 
35th section of the act of 16th June, 1836. Simms v. Whartenby, ib. 226. 

23. Defendant in an execution requested the sheriff in making sale of his per- 
sonal property, to sell the exempted articles for his (defendant’s) benefit, which the 
sheriff did accordingly : Held, that the proceeds were liable to an attachment exe- 
cution in the hands of the sheriff. Charles v. Oatman, ib. 239. 

24. The act of 12th July, 1842, giving the remedy by attachment in cases before 
a justice of the peace, does not prevent similar proceedings upon a transcript of the 
judgment filed in the common pleas, under the act of 13th June, 1536. Ruchen- 
back v. Arnold & Brandt, ib. 325. 

25. Though an attachment execution cannot issue out of the common pleas, upon 
a transcript of the judgment of a justice of the peace, before an execution issued by 
the justice, and returned “nulla bona,” yet where such execution has actually 
issued, and been so returned, final process to enforce the judgment, sued out in 
court, is not void, althoygl no certificate of the justice’s execution and return, has 
been filed in the prothonotary’s office prior thereto. In such cases, the court will 
give leave to file such certificate nune pro tunc. Gaeirn v. Guest, ib. 471. 

26. Though an attachment execution issued out of the common pleas, sur tran- 
script of the judgment of a justice of peace, before execution issued by the justice, 
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is irregular, and cannot in general be sustained ; yet if a debtor, garnishee, appears 
to the scire facias clause, denies his indebtedness, takes defence and has a trial on 
the merits, he cannot afterwards object to the irregularity of the process. Dunn v. 
Fries, ib. 473. 

27. Costs of suit may be added to the amount for which judgment is rendered, 
in regulating the duration of the stay of execution under the act of June 16, 1836. 
Thus, where the judgment was but for $495 65, but the costs swelled the amount 
to more than $500, a stay for twelve months was held to be regular. Hill vy. Crean, 
ib. 115. 

23. In the appropriation of the proceeds of the sale of the real estate by the 
sheriff, the liens must be paid as to amount as they appear upon the lien docket, 
although it be erroneous and the real amount is exhibited by the appearauce docket. 
Mehaffey’s Appeal, ib, 200. 

29. In the case of the proceeds of a sheriff’s sale of land brought into court for 
appropriation, any creditor having a claim upon the fund who alleges there are facts 
in dispute, has a right to an issue and trial by jury, (and this right he may exer- 
cise without making any affidavit as to the disputed facts). Rugart’s Appeal, ib. 
267. 

30. A sheriff’s sale of land before the act of 6th April, 1830, extinguished all 
prior mortgages, and it was not in the power of the sheriff or purchasers or parties 
to keep them alive as mortgages, so as to affect third persons, by any memorandum 
in the conditions of the sale or bargain amongst themselves, of which sucli subse- 
quent purchaser had notice. Moore’s Appeal, 6 W. & S, 230. 

31. If by the transcript of a magistrate’s judgment, filed in the court of common 
pleas, it appears that execution was issued and returned, “no goods and defendant 
not found,” it is sufficient to found a fi. fa., without filing a certificate. Drexel v. 
Mana, ib. 343. 

32. Adjacent lots belonging to the same owner, but acquired through different 
deeds and titles, may, if always used by him as one tract, be levied upon as one 
and sold as one. Buckholder vy. Sigler, 7 W. & 8. 154. 

33. On a resale, the sheriff is not bound to give the first purchaser notice of the 
time and place of the second sale: it is sufficient to notify him that unless he pay 
his money tlie property will be resold. Gaskell y. Morris, ib. 32. 

34. ‘I'he sheritf ought to resell the property where the first purchaser fails in his 
contract ; and the sheriff is the proper person to sue for the diminution of price that 
may happen by the resale. ‘ 

35. ‘The damages in such case given by the jury cannot be complained of, if they 
do not exceed the differance between the first and second sale. Jb. 

36. The sheriff having two executions, one issued 21st September, the other 26th 
October, 1542, returned the latter levied subject to a prior levy, and the former 
levied as per inventory and sold for $503 33. Held, this return was conclusive as 
to the rights of the former exccutor, and parol evidence was not admissible to show 
that the latter execution creditor was entitled to the money. Flick v. Trozsell, 
ib. 65. 

37. But parol evidence may be given in such case to show a private arrange- 
ment between the first execution creditor and the defendant, unknown to the sheriff, 
not to have a sale of detendant’s goods: this is not inconsistent with the sheriff’s 
return. Ib, 

38. If two executions be placed in the hands of the sheriff at different times, and 
he levy on defendant’s personalty, and a sale upon that which came to his hands 
last, he must appropriate the money to it and not to the first, upon which he had 
indorsed or attaclied no levy. M’Clellan y. Slingluff, ib. 125, 

39. In an action against the sheriff for misappropriating money made upon a fi. 
fa. which he had in his hands, and which he had returned without a levy, it is not 
competent for him to prove by parol that a levy was actually made upon it: nor to 
give in evidence a written levy of the property out of which the money was made, 
which had remained in his possession until the time of trial. Ib. 


EXECUTORS AND ADMINISTRATORS. 
1. A defendant is not entitled to a stay of proceedings on the action against him, 
according to the 53d section of the act relating to executors and administrators, 








552 Digest. 


until his account shall be settled in the orphans’ court, unless he plead that he has 
not sufficient assets, &c., without any other plea; nor is he entitled before trial to 
an order that no farther proceedings be had in the action, if there be any other plea 
pleaded and issue thereon joined. Hall vy. Hurford, 4 Penn. Law J. 44. 

2. A defendant not sued in his representative capacity as executor is not entitled 
to such a stay. Ib. 

3. An executor by giving his bond and a legatee by taking it for a legacy, extin- 
guishes the same. Therefore a deficiency of assets is no defence to such a bond, 
nor is the insolvency of the obligor any cause for recourse by the legatee to the 
estate of the testator. Ib. 

4, County stock and Pennsylvania state stock belonging to a decedent domiciled 
at the time of his death in London, is subject to the collateral inheritance tax, 
under the act of 7th of April, 1826, where there has been a new administration in 
this state. Alexander’s Estate, ib. 448. 

5. It is irregular for the register to grant letters of administration to himself, 
and to take his bond with sureties; but having done so, he and his sureties are 
liable upon such bond to any one interested in the estate upon which the letters 
were granted. Zeigler v. Sprenkle, 7 W. & S. 175. 

6. An administrator de bonis non cum t. a. and his sureties are liable and 
may be sued upon their administration bond for money which arose out of the 
sales of the real estate of the testator made pursuant to his will. 6. 

7. It seems the register of wills, is not authorized to issue a citation to an 
executor or administrator to settle his account, but that such jurisdiction belongs 
exclusively to the orphans’ court. 4 Penn. Law J. 245. 

8. The orphans’ court cannot award a citation to an executor, administrator or 
guardian, to settle his account, unless the petition is supported by oath or affirm- 
ation. Ib. 

9. The money paid to the distributees, or the advancement to one or more of 
the children of the intestate, form no part of the administrator’s account. MRitten- 
house v. Levering, 6 W. & S. 190. 

10. An administrator de bonis non has a right by the act of 24th February, 1834, 
sect. 31, to recover of the legal representatives of the deceased executor or adminis- 
trator, the balance remaining in their hands due to the estate of the decedent, 
whether a final administration account of such executor or administrator has or 
has not been settled. Trueman v. Trueman, 4 Penn. Law J, 462. 

11. Where the share of the widow, of the proceeds of a sheriff’s sale of the real 
estate of a decedent, was retained in her hands, she being herself the adminis- 
tratrix, it is upon her death to be still considered as part of the estate of the de- 
cedent, to be recovered by the administrator de bonis non. Jb. 

12. In an action by the administrator de bonis non against the representatives 
of a deceased executor or administrator, it is not a good plea that more than seven 
years have elapsed since the death of the decedent and before commencement of 
the action. Ib. 

FEES. 

1. So far as respects the Fee Bill act of 1821, a writ of replevin is not a writ of 
summons; and the prothonotary can claim for issuing it, 75 cents. Baldwin vy. 
Cash, 7 W. & 8. 425. 

FOREIGN ATTACHMENT. 

1. A garnishee, in an action of foreign attachment or in an attachment execu- 

tion, is not necessarily obliged to annex to his answers, copies of the correspon- 


dence between him and the defendant: and, in general, the court will relieve him 
from so doing. Lea et al. y. Musser et al., 4 Penn, Law J. 87. 


FORMER RECOVERY. 


1. On the plea and issue of former recovery, it is not competent for the plaintiff 
to show by parol evidence, that in the former action between the same parties for 
the same cause of action, a portion of the plaintiff’s claim was not submitted to the 
jury, but was expressly and distinctly excluded in the calculatién given by the 
counsel to the jury, before they retired from the bar. 
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2. A second action cannot be maintained, to recover a sum omitted, even by 
mistake, in the first. 

3. What was demanded in the former action, is best shown by the declaration, 
and no evidence dehors the record, is admissible to contradict it. Buffington’s 
adm’r, v. Buhrman’s ex’r., ib. 418. 


FRAUD. 

1. If one who conducts a sale does per se or per alium purchase thereat, such 
purchase is avoidable at the election of the cestui que trust. 

2. Therefore, where pursuant to an order of the orphans’ court, real estate was 
sold by administrators, and was by them purchased through an agent: Held, such 
purchase is constructively frandulent and therefore avoidable by the heirs at law. 

3. In ejectment by the heirs against such fraudulent purchase, the heirs are enti- 
tled to recover. 

4. The recovery by the heirs cannot be defeated by showing that though the 
assets of the decedent will not discharge his debts, yet the creditors did not except 
to the sale. Chronister v. Bushey, 7 W. & 8. 152. 


GUARANTEE. 

1. In order to make a party liable for the debt of another, it must be clearly 
proved that the party promised to pay the debt, and that this promise was founded 
on a valuable consideration. Petriken v. Baldy, 7 W. & S. 429. 

2. A clerk testifies to an entry (made by him in plaintiff’s books,) charging the 
defendint with the assumption of another’s debts, but cannot testify that by in- 
specting the entry he recollects the defendant’s making such assumption: Held, 
that in the absence of such recollection, the testimony of the clerk that if such 
assumption had not been made, he would not have made the entry, is not evidence 
to prove the defendant’s liability. 6, 

3. Where there are two principal debtors and a surety, and the surety in consi- 
deration of his having paid the debt, takes a bond from one of the debtors, he thereby 
makes such bond his only security for reimbursement. Cornwell’s appeal, ib. 305. 

4. It follows he cannot sue the other debtor. Tb. 

5. If a promise be made to pay the debt of another if the creditor will take the 
debtor’s note payable at a distant day, the promisor must have notice that the pro- 
position is acceded to and the note accepted, otherwise he will not be liable on his 
guaranty. Jatterson vy. Reed, ib. 144. 


HABEAS CORPUS. 

1, The judgment of a tribunal of competent jurisdiction, cannot be set aside or 
disregarded by the judge on the hearing of a habeas corpus. 

2. An indictment against a person charged with the commission of a criminal 
offence, may be found by a grand jury, when sent to them by the attorney-general, 
without a previous oath or binding over of the party, and is not prohibited by the 
8th section of the bill of rights. Com. ex rel. Winder vy. Sheriff, 4 Penn. Law J. 
265. 

HUSBAND AND WIFE. 

1. A debtor who pays money to the wife of his creditor, must show either her 
authority to receive payment or circumstances to justify it. Walker v. Simpson, 
7W.&S5. 83, 

2. Ifa debtor to the husband give the husband a bond for the debt and the wife 
living apart from her husband gets possession of the bond, such possession is no 
evidence of her authority to receive payment. If a judge so instruct a jury, it is 
error. Ib, 

3. To give a wife who lives apart from her husband credit for necessaries, is not 
a circumstance sufficient to charge the husband: It must also be shown that the 
husband without due cause failed to furnish them. 6. 

4, If one who gave the wife credit for necessaries cannot prove circumstances 
sufficient to charge the husband, neither can the money lender who gave the wife 
cash to pay such creditor. Ib. 

5. Damages claimed for an injury to the person of a wife during the coverture 

VOL. IV.—NO. XII. 47 








554 Digest. 


are hers, and the recovery of a judgment in the joint names of husband and wife 
does not reduce them to the possession of the husband, and therefore they cannot 
be attached for his debt. Jeanes v. Davis, 4 Penn. Law J. 406. 

6. A wife who mortgages her own land for the payment of her husband's debts, 
is always postponed until the creditors of the husband are paid, although as against 
the husband’s heirs and legatees, she may claim the rights of a creditor. 

7. Where an estate for life and estate in reversion or remainder are both extin- 
guished by a judicial sale, justice is always done to the parties interested; and 
where it becomes necessary to ascertain the value separately of the respective 
interests sold, the power to appoint commissioners for the purpose exists indepen- 
dent of any act of assembly. Lancaster Bank vy. Hogendobler, ib. 372. 

8. If a post-nuptial donation does, when compared with the husband’s means, 
appear a reasonable provision tor the wife, it will be sustained in equity. Benedict 
vy. Montgomery, 7 W. & 8. 238, 

%. A donation of the larger part of his estate is not reasonable. Ib. 

10. There is no feme sole trading in Pennsylvania except such as fall within the 
act of 1718. Jacobs v. Featherstone, 6 W. & S, 346. 

1]. Where the husband lives in the same city as the wife, and she contracts 
debts for shopkeeping, and the husband and wife are living separate, the husband 
and wife are not liable. Even if they were necessaries furnished, and the husband 
were liable, the wife cannot be joined as defendant in the suit. Jb. 

12. Where land is bought by and conveyed to a daughter, whose mother assists 
her to pay for it with money paid on a bond of her own the proceeds of the land, 
such money is not necessarily to be taken to have beerr reduced into possession by 
the husband of the mother, merely because he joined her in the receipt given to the 
obligor, if the husband never exacted the payment of the bond, and the money did 
not pass through his hands, and he exercised no act of ownership over it. Tim- 
bers v. Kertz, ib. 290. 

13. Between the husband and wife his péssession of a chose in action may be 
qualified by his intention, and the ownership follows his will, and it is the same 
even against creditors or their trustees under the insolvent act. Jb, 

14. In Pennsylvania, husband must recover choses in action of his wife in capa- 
city of administrator. Clark y. Clark, ib. 85. 

15. Though he may, yet the husband is not bound to take out letters of adminis- 
tration ; he may waive his right to the administration in favour of a third person, 
who will be a trustee of the assets for the benefit of the husband. Jb. 

16. Alimony is not considered the separate property of the wife, but as that pro- 
portion of the husband’s estate which the court allows her for her present subsist- 
ence and livelihood according to law when they decree a divorce a mensa et thoro. 
A distinction is taken between the séparate estate of a woman divorced a mensa et 
thoro, and her alimony ; the former she has a right to charge, the latter not, because 
it is given for her support and maintenance from year to year. She ought to apply 
her alimony to her support as her occasions may require; and if those who know 
her condition, instead of requiring immediate payment give credit to her, they can- 
not sue her. Arrears of alimony due at death of wife divorced a mensa et thoro, are 
not recoverable from husband by the personal representative of the wife; but, if 
during life of wife husband unjustly avoids payment, whereby wife contracts debts 
for her support and her representatives due for the use of her creditors, then they 
may recover. Where letters of administration are regularly granted to a third 
person, they cannot be impeached by husband in an action against him by the 
administrator. Ib. 


INFANT. 


1, An amicable settlement of accounts between a ward of full age and his guar- 
dian, in order to be conclusive must be fair. Luken’s appeal, 7 W. & S. 48. 

2. If it be not fair, and there has not been a long acquiescence, the court will 
award a citation and grant relief. I. 

3. The test of fairness is this question: “Is the settlement in every particular 
as favourable to the ward as the court would have required, had the whole matter 
at the time of settlement been under their cognizance?” Ib, 

4. A father who turns his daughter out of his house upon the world to shift for 
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herself, thereby relinquishes his paternal rights in relation to her person, absolves 
her from all filial allegiance, and deprives himself of a right of action under the 
statute against marrying minors without the consent of their parents. Stansbury 
v. Bertron, ib. 362. 

5. An over supply of an infant’s wants, though the articles might in other res- 
pects be ranked as necessaries, gives a demand against him for only so much as 
was actually needed; it is the tradesman’s duty to acquaint himself with the in- 
fant’s circumstances and necessities, as well as to take notice of supplies by other 
tradesmen. Johnson v. Lines, 6 W. & S. 80. 

6. The rule of law is, that no one may deal with a minor; the exception to it is 
that a stranger may supply him with necessaries in default of supply by any one 
else; but this interference with the guardian’s business must rest in an actual ne- 
cessity, of which the tradesman must judge at his peril; and the burden of proving 
the existence of actual necessity lies on the tradesman. JO. 

7. Permission of a guardian in a doubtful case may excuse the unfitness of a 
supply for the infant’s degree, but no permission to deal for what is manifestly 
improper in quantity or sort can subject the infant to liability in favour of one who 
has dealt with him mala fide; but the guardian may make himself personally 
liable by a permission that amounts to an order. | Ib. 

8. What are neeessaries is a question mixed of fact and law; but, where an ex- 
cessive supply las manifestly been so gross as to shock the senses, the court may 
declare it to be inordinate in point of law. Ib. 


INFORMER. 
1. A penal action cannot be maintained by several persons jointly as common 
informers, unless the statute giving the penalty, expressly authorizes such a pro- 
ceeding. Com. v. Winchester et al., 4 Penn, Law J. 371. 


INTEREST. 

1. An assignment in trust for a preferred creditor, to pay and satisfy in full the sum 
of $5172, to be paid to her or whom may be entitled to receive it for her: Held, 
under the circumstances not to carry interest from date. Murphy’s Appeal, 6 W. 
& S. 223. 

INSURANCE. 

1. It is one of the principles of a mutual insurance company, that a party in- 
sured shall ipso facto be a member of the corporation, and as such bound by its 
laws. Susq. Ins. Co. v. Perrine, 7 W. & S. 348. 

2. Hence, one who makes the surveyor of the company the agent of the insured, 
relieves the company from responsibility in consequence of the inaccuracy of the 
survey, or its want of compliance with the requisitions of the by-laws. Ib. 

3. If the particulars of description which are required by the by-laws of a mu- 
tual insurance company, to be stated in the application, be omitted, the policy 
granted upon it creates no liability on the part of the company. Ib. 


INSOLVENT. What passes under the assignment. 
1. The discharge and assignment of an insolvent debtor vests in his assignees, the 
distributive share of an intestate estate to which he is entitled in right of his wife 
after the death of the widow. Shuman v. Reigart, 7 W. & 8S. 168, 


INQUISITION. 

1. Ina proceeding by inquest to recover damages from an injury to land by a rail- 
road being made through it, the plaintiff’s title is a subject of inquiry before the 
jury : and upon exceptions to the inquisition in the absence of proof on the one. 
it will be presumed that it was rightly decided by the jury. Directors of the Poor 
v. Railroad Co., 7 W. & 8S. 263. 


JUDGMENT. Lien on land. 


1. In order that the docket entry of a judgmant may be notice of a lien upon 
defendant’s land, the defendant should be sufficiently individuated. Wood v. Rey- 
nolds, 7 W. & 8, 406. 
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2. It is the plaintiff’s duty to see that the distinctive letter or addition made to 
defendant’s name is fully entered. Ib. 

3. If by the absence of a distinctive addition, a purchaser of the defendant's pro- 
perty is misled, the land in such purchaser’s hands becomes freed from the lien, Ib. 

4. Thus, in L. county were two persons called John Guiver. One of them, John 
M. Guiver, gave a judgment note on which a judgment was recorded, but in all the 
docket entries the letter M. was omitted. A purchaser of John M. Guiver’s land 
made searches for judgments, and in such searches omitted all against John Guiver: 
Held, such entry was not constructive notice of the lien, and the purchaser took 
the land freed therefrom. Tb. 

5. If the plaintiff in a judgment become the bail of the defendant in a subsequent 
judgment to entitle him to a stay of execution, he does not thereby postpone the 
lien of his own judgment to the subsequent one, nor is he thereby prevented from 
assigning his judgment to another with all its right to priority. Gardner's Appeal, 
ib, 205, 

6. The confession of a judgment to a creditor with a view to prefer him, was not 
entitled by reason of the provisions of the bankrupt law, if it be not voluntary, but 
the effect of measures taken by the creditor as to his power to take: and it 1s in- 
cumbent on the party who sceks to defeat its transactions, to show that it is volun. 
tery. Haldeman v. Michael, 6 W. & S. 128. 

7. A court of common pleas when it opens a judgment on affidavit of the defen- 
dant, ought to prescribe terms, so as to confine the party to the grounds of defence 
set forth in his affidavit. Gilkyson v. Larue, ib. 213. 

8. A judgment obtained by one firm against another, each of which consisted 
in part of the same members, some of them being both plaintiff and defendant, can- 
not be executed by a levy upon the separate property of an individual member of 
the defendant firm. Tassy v. Church, ib, 465. 


JUROR. 


1. In an action of ejectment by the heir at law of an insolvent debtor, the executor 
of a deceased creditor is not a competent juror, and may be challenged for the 
cause. Small v. Jones, 6 W. & 8S. 122. 


JUSTICES OF THE PEACE. 

1. Upon the plea of nul tiel record to a scire facias upon a recognizance of bail, 
on appeal from the judgment of a justice of the peace, the issue must be tried by 
the inspection of the transcript and recognizance filed, and not of the docket of the 
justice. Bell vy. Murphy, 6 W.& 8. 50. 

2. The transcript of a justice filed with an appeal and containing the recogni- 
zance, is matter of record, and of such absolute verity that nothing can be averred 
against it, although the justice’s docket is no record at all. Jb. 

3. Where after final hearing of a case before a justice, he postpones his decision 
without fixing any day, the judgment entered by him aiterwards, can only be re- 
garded as a judgment from the day notice of such entry shall be given to the party 
against whom judgment is entered. Taylor v. Smith, 4 Penn. Law J, 105. 

4, An execution cannot be issued by an alderman or justice of the peace after a 
year and a day from the date of the original judgment, unless a scire facias post 
annum et diem et quare executio non has been issucd. 

5. The forum of a justice of the peace is a court, which deriving its jurisdiction 
from statutory grants, proceeds in most things according to the forms of the com- 
mon law. 

6. The case of Pommer v. Wells, 1st Ashmead’s Reports 21, overruled. Ford y. 
Salisbury, ib, 187. . 

7. The proviso in the 2d section of the act of 22d March, 1814, applies to cases 
of rent; and when in an action for rent instituted before a justice of the peace o1 
alderman, the defendant, before the trial is proceeded in, makes oath or affirmation, 
that the title to the land will come in question, it is the duty of the magistrate to 
dismiss the proceeding, and remit the plaintiff to the court of common pleas. Wil- 
liams v. Smith, ib. 351. 

8. A justice of the peace has jurisdiction of an action to recover the penalty im- 
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posed by the act of 28th March, 1799, for vending or exposing to sale foreign goods 
within the limits fixed by the act. Com. v. Winchester et al., ib. 361. 

Y¥. A justice of the peace may discharge from prison one committed by him for 
a bailable offence, whether felony or misdemeanor, taking a recognizance for his 
appearance at court to answer. Moore v. The Com., 6 W. & S. 314. 

10. Aldermen of the city of Pittsburg have jurisdiction to hear and determine 
the rights and liabilitics of the township of Alleghany county respecting the sup- 
port of paupers. Overseers of St. Clair v. Overseers of Moore, ib. 522. 

11. The proceedings of a justice as to their conclusiveness, are placed upon the 
same platform as those of a common law court. Clark v. Com., 7 W. & S. 496. 

12. It follows that neither in an action upon a recognizance taken before an 
alderman, nor in any collateral proceeding, can either mistake or fraud in such re- 
cognizance be averred or proved by a party or privy. Jb. 

13. To correct the recorded entries of a judicial proceeding had before an alder- 
man, the only remedy is, that a party or privy thereto move the alderman to reform 
the entry or vacate it. Jb. 

14, A notice to a justice of the peace that he may tender amends before suit 
brought, must specify the nature and circumstances of the injury to be redressed ; 
but a circumstance unnecessarily set out, as the date of an act of assembly, which 
he misstated and thereby incurred the penalty, must be as set out, otherwise the 
plaintiff cannot recover. Stansbury vy. Bertron, ib. 362. 


LAND LAWS. 


1. It is essential to the validity of a sale of unseated land for taxes, that it should 
be so designated in the assessment as to lead the owner to a knowledge of the fact 
that it is the land. Dana vy. Ralyea, 6 W. & S. 475. 

2. The number of a tract of donation land presented upon the ground, is the best 
evidence of designation, and must prevail where it differs from all others. Jb. 

3. After the lapse of two years from the date of a treasurer’s sale of unseated 
land, there is no title in the original owner which is the subject of a sheriff's sale, 
nor will such sale entitle the purchaser to recover the amount of the surplus bond 
given to the treasurer. Church v. Riddle, 6 W. & S. 509. 

4. The identity of a tract of unseated land sold for the payment of taxes, is a 
matter of fact which cannot be made to depend alone upon the name in which it is 
sold, or any other particular matter of description; it is error, therefore, to reject 
the evidence of such a title because the name in which it was sold does not corre- 
spond precisely with that of the warrantee or any subsequent owner. Thompson 
v. Fisher, ib. 520. 

5. A. held by improvement right since 1750 to a tract of two hundred acres of 
land. Part of the woodland was included in a warrant and survey of twenty-five 
acres, made by B. in 1819, inclosed and held by him and his assigns ever since, 
without any claim being made by A. In 1842, A. died without any heirs or known 
kindred, and an inquisition was held finding the tract had escheated. In ejectment 
by the commonwealth for that part of the tract of two hundred acres included in 
the twenty-five acres of B.’s warrant and survey: Held, that although A. might at 
any time have recovered the land, yet the commonwealth was estopped by her own 
grant, and that B.’s title could not be divested. Com. v. Smith, 4 Penn. Law J. 
121. 


LANDLORD AND TENANT. 


1. As between landlord and tenant, manure made on a farm is attached to the 
freehold, and forms a part of the real estate, and a tenant who has leased property 
used for farming purposes, has no right to remove from the premises the manure 
which has accumulated in the barnyard on the farm. Barrington v, Justice, 4 
Penn. Law J. 289. 

2. He will be restrained from so doing by a writ of estrepement under the act 
of the 29th of March, 1822. Jb. 

3. Goods consigned to a commission merchant to be stored or sold, are not sub- 
ject to a distress for rent, or execution for the debt of the consignee. 

4. But if he have not the character of a commission merchant, and it does not 
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clearly appear on what terms or for what purpose the goods were consigned, the 
law is otherwise. Bevan v. Crooks, 7 W.& S, 452. 

5. On the Ist April, 1341, A. leased a house to B. for two years, payable quar- 
terly, on the Ist of January, April, July, and October. On the 19th November, 
1842, A. assigned his rights under the lease to C. December 9th, 1843, the pro- 
perty was sold to D. by the sheritf, under an execution against A, January Ist, 
1844, B. died, and three quarters’ rent were then unpaid. December 4th, 1843, 
Ji. fa. issued at suit of A. V. HL against B. Levied on personal property, January 
4th, 1844, sold January 20th, and being brought into court for distribution, held 
that A. V. [I]. was entitled to the proceeds; that C. had no right of distress, when 
the levy was made, and that D. had no right of distress, the death of tenant having 
occurred before the right accrued. Hoskins v. Houston, 4 Penn. Law J. 277. 

6. The landlord is entitled to his rent where the tenant’s goods are removed from 
the premises by the constable and sold under attachment. Morgan vy. Moody, 6 W. 
& S. 333. 

7. By the statute of 32 Henry VIII. c. 34, which is in force in Pennsylvania, the 
assignee of the reversion may sue in his own name upon express covenants in a 
lease, running with the land, such as for payment of rent, &c. Newbold v. Com- 
fort, 4 Penn. Law J. 117. 

8. A covenant in a lease for the payment of rent is not assignable under the act 
of May 2sth, 1715, nor is it assignable under the statute above mentioned, apart 
from this reversion, so as to allow the assignee of the reversion to sue in his own 
name for rent due, when the reversion was in another, Jb. 

9. A lease not made with “assigns,” nor for a sum of money therein mentioned, 
is not assignable under the act of May 28th, 1715. Ib. 

10. The lease, in this case, was held to be an instrument upon which judgment 
might be given for want of an affidavit of defence. Jb. 

11. The 10th section of the act of 21st March, 1772, which relieves a defendant 
in an action of replevin upon a distress for rent, from setting forth the title of land- 
lord, in making an avowry or cognizance, applies to ground rents. M’Curdy vy. 
Randolph and Greer, ib. 110. 


LIMITATION. 

1. The possession which defeats another’s title must be adverse thereto not only 
for a sufficient period, but also in a sufficient manner and extent. Buckhoider v. 
Nioler, 7 W. & S. 154. 

2. Therefore where the grantor of an acre in fee simple retained the acre within 
his own enclosure for fifty years after conveyance, and also mowed it and pastured 
thereon: and where it appeared by the deed conveying it, that the acre was ac- 
quired by the grantee for the purpose of erecting a dam to propel certain machinery 
situate on his other land adjacent: Held, that the possession by the grantor was 
not adverse in such a manner as to be inconsistent with the grantee’s purpose in 
the acquisition, and therefore not such an adverse possession as to defeat the gran- 
tee’s right. Jb. 

3. To extinguish an easement non user for twenty-one years, is not per se 
sufficient. Jb. 

1. Nothing but an unequivocal admission of indebtedness is such evidence as a 
promise to pay, as will take a case out of the statute of limitations. Allison vy. 
Pennington, ib. 180. 

5. The act of limitations is not a bar to an action against an administrator 
founded on a devastavit. Williams v. Freeman, ib. 359. 

6. The limited time within which an action may be brought against the sureties 
of a sheriff upon his official recognizance, is to be computed from its date, and not 
from the date of its approval by the governor. Wilson v. Com., ib. 181. 

7. A person in possession of land and continuing so for twenty-one years, claim- 
ing it as his own, is within the prohibition of the limitation act, as well against a 
elaim never made or heard of, as against a claimant with whom there is a dispute. 
Leeds v. Bender, 6 W. & S. 315. 

a. It is not a sufficient acknowledgment of a debt to take a case out of the sta- 
tute, that it is merely an inferential promise not to plead the statute made without 
eensideration. Gilkyson vy. Larne, ib. 213. 
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LUNACY. 


1. Upon the traverse of an inquisition found upon a commission of lunacy, the 
question is whether the mind is deranged to such an extent as to disqualify the 
traverser from conducting himself with personal safety to himself and others, and 
from managing and disposing of his own affairs by discharging his relative duties. 
M’ Elroy’s case, 6 W. & S. 451. 

MECHANICS’ LIEN. 


1. One who contracts to furnish materials and build a steamboat for another, is 
not entitled to the benefits of the act of assembly giving liens to mechanics and 
material men. Walker v. Anshuiz, 6 W. & S. 519. 


Form of the claim. 


2. Under the act of 16th June, 1836, the material man who has a claim for ma- 
terials furnished for several buildings, must designate in his claim filed, the amount 
which he claims to be due to him on each of such buildings, otherwise such claim 
will be postponed to liens subsequently entered. Thomas v. Jones, 7 W. & S. 381. 

3. A county building cannot be the subject of a mechanic’s lien, Wilson v. 
Com.,, ib. 197, d 


MORTGAGE. 


1. An absolute deed of conveyance of land with a separate defeasance delivered 
to the grantor, compose a mortgage. Man. & Mech. Bank vy. Bank of Pennsylvania, 
7 W. & S. 335. 

2. If in such case the deed be recorded and the defeasance not, it is void as an 
unrecorded mortgage against subsequent liens; but it is good and effectual as a 
lien against a subsequent lien creditor who had actual notice of the true state of 
the case. Ib. 

3. A mortgage with a clause giving power to sell upon default of payment, is 
not an assignment in trust for the benefit of creditors. Jb. 

4. Of course, therefore, it is not subject to the same law as to its being recorded. 
Th. 

NOTICE. 

1. Notice affecting the title to land or acts to be done upon it, need only be given 

to the tenant in possession. Paden vy. Aiken, 7 W. & S. 456. 


OFFICE AND OFFICERS. 

1. So far as respects the fee bill of 1821, a rule to take depositions and the cer- 
tificate thereof under the seal of the court, constitute but one instrument. Cash v. 
Baldwin, 7 W. & 8S. 426. 

2. The fee for such an instrument is twenty-five cents; a prothonotary who 
charges more, is liable to a penalty for taking illegal fees. 0. 

3. Unless the illegal fee charged by a prothonotary belongs to a class to which 
the legislature has annexed a pecuniary penalty, no such penalty can be recovered. 
Lh, 427. 

4, Therefore if a fee for entering in the judgment docket of the common pleas, 
the transcript of a justice’s docket, is both prepaid and excessive, yet such fee is 
not sufficient ground for the pecuniary penalty prescribed by the legislature. Jb. 

5. Under the resolution of the legislature of the 27th March, 1839, the members 
of the county board are entitled to be paid wages for their attendance, out of the 
funds of the county of Philadelphia, notwithstanding they are members of the 
legislature. County of Philadelphia v. Sharswood, ib. i6. 


PARTITION. 

1. Since the act of 11th April, 1835, a demandant in partition, who has recovered 
a verdict and judgment, is entitled to demand from the defendant, a proportion of 
the cost of subpenaing and the attendance of witnesses, St. Peter’s Church v. Zion 
Church, 4 Penn. Law J. 134. ¥ 

2. A judgment quod partitio fiat, the awarding of a writ of partition, and the 
return of a valuation of the lands whereof partition is demanded, aud the refusal of 
the parties to take them at the valuation, and ihe decree of the court that the lands 
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should be sold, is not a bar to another action brought by another tenant of the same 
land for the partition thereof. Mitchell y. Starris, ib, 231. 


PARTNERSHIP. 


1. The rule, that all who participate are liable as partners, is subject to many 
exceptions. If three enter into an agreement, by the terms of which one is to do 
certain things and the other two certain things, each at his own expense, and each 
to be entitled to an equal share of the profits arising out of the subject matter of the 
contract, this does not constitute them all partners and make them all liable for 
expenses incurred by either in the performance of his part of the contract. Heckert 
v. Fegely, 6 W. & 8S. 139. 

2. A partner may bind his copartner by a contract under seal, in the name and 
for the use of the firm in the course of its business, provided the copartner assents 
to the contract previously to its execution, or afterwards ratifies and adopts it: and 
this assent or adoption may be by parol. Bond y. Aitkin, ib. 165. 

3. The bond of one partner taken at the time money is loaned to the firm, and 
as the consideration of such loan, is an extinguishment of the debt, and not a col- 
lateral security. Jb. . 

4. Partners must act with good fuith towards each other, and if one of them be 
served with process in action ugainst the firm, and judgment be obtained and exe- 
cution levied upon the partnership property, it is his duty to give uotice of it to his 
copartners; and neglect to do so subjcets him to an action. Durell v. Burbridge, 
ib. 529. 

PHILADELPHIA. 


1. The act of 12th February, 1795, authorizing the extension of the market in 
High street, Philadelphia, is not repealed by subsequent laws, and therefore under 
its 4th section, the city of Philadelphia had a right to pass an ordinance prohibiting 
the sale of beef in the western moiety of the market between Seventh and Eighth 
streets. The Mayor vy. Davis, 6 W. & S. 269. 


PLEADING, 


1. Where a suit is brought in the plaintiff’s own right, an additional plaintiff 
cannot be subsequently superinduced upon the record. Carskadden v. M’Gee, 7 
W. & S. 140. 

2. Ifa promise is made to A. and B., guardians of J.’s minor children, and after- 
wards in the stead of B. dismissed, H. is appointed, a suit upon the promise cannot 
be maintained by A. and H., guardians. Jb. 

3. If a couuty be sued it must be by its corporate name; if the action be against 
“ The Commissioners of the county,” it is erroneous. Wilson y. Commissioners, ib. 
197. 

4. A defendant cannot avail himself of the effect of interlineations or erasures, in 
the bond upon which he is sued upon the plea of “ nil debet,” but only on the plea 
of “non est factum.” Zeigler v. Sprenkle, ib. 175. 

5. In an action of debt founded upon a judgment confessed before a justice of 
the peace, the defendant may plead that he was an infant when the judgment was 
obtained, and avail himself of it as a defence. Etter v. Curtis, ib. 170. 

6. A writ of sci. fa. to revive a judgment, can only be maintained in the name 
of the original plaintiff, or after his death, in the name of his personal representa- 
tives. M’Kinney v. Mehaffey, ib. 276. 

7. After verdict, a narr. on a recognizance stating an obligation to pay anda 
refusal, is a sufficient breach, where no objection was taken that the recognizance 
was a condition. Kickner v. The Com., 6 W. & 8S. 557. 

8. The court on the trial may allow an amendment to a narr. on a recognizance, 
by adding the words, “ judge of the common pleas,” as the person before whom the 
recognizance was taken. Ib. 

9. In an action of assumpsit by C. v. D., the first and second counts of the narr. 
set out that in 1816, D. the defendant being indebted to F., induced the plaintiff 
C. and W., then copartners, to pay and satisfy P., and take an assignment of the 
notes and other evidences of debt, promising on his return from abroad to repay 
them. During D.’s absence, W. assigned to C. all his interest in the securities, 
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and the narr. alleged that D. after his return promised to pay C. On demurrer, 
held, that the indebtedness of D. to C. and W., was a sufficient consideration to 
enable C. to maintain an action in his own name upon the promise of D. to him. 
Cook v. Dunn, 4 Penn. Law J. 314. 

10. ‘Fhe third count set forth a bargain and sale by C. to D, of certain evidences 
of indebtedness of D., of which C. was lawfully possessed. Held bad on demurrer, 
for though a bargain and sale of evidences of debt to a stranger might be good, 
such a transaction between a holder and the debtor would be a payment and ex- 
tinguishment of the debts. 

1]. Under the rules of 1842 relative to pleadings in particular actions, the district 
court for the city and county of Philadelphia, allow the replication of de injuria 
to special pleas in assumpsit, within the limits prescribed in Crogate’s case. Lin- 
coln v. Souder, ib. 107. 

12. The replication de injuria is proper, when the plea consists merely of matter 
of excuse or justification; and it cannot be applied so as to include in the denial 
any matter alleged on the other side, in the nature of title, interest, commandment, 
authority, or matter of reward. Ib. 

13. The erroneous use of the replication de injuria, is matter of form, to be 
iaken advantage of by a special, not by general demurrer. Jb. 

14. In an action for malicious prosecution, the want of an averment on the narr. 
that the prosecution was carried on without probable cause, is cured by verdict, 
especially where it appears that evidence was given tending to prove a want of pro- 
bable cause, and the court charged the jury that they should find for the defendant, 
unless they should believe that the prosecution had not only been carried on mali- 
ciously, but likewise without probable cause. Weinberger v. Shelly, 6 W. & 8. 336. 

15. When the facts are contested, the court may instruct the jury as to what in 
law is probable cause. Jb. 

16. The verdict cures the want of an averment in the narr. that the prosecution 
was at an end, when it states an indictment returned ignoramus. Ib. 

17. On a demurrer by the defendant to the replication, the plea being bad and the 
declaration good, judgment was rendered for the plaintiff without reference to the 
merits of the replication, on the ground that as the demurrer submits the whole 
record to the court, judgment must be against the party who first fails in his 
pleading. Jb. 


POOR LAW. 

1. The act of 31st of March, 1812, authorizing any alderman of the city of 
Philadelphia, or any justice of the peace residing in the district of Southwark or 
township of Northern Liberties, to require security from any husband, father or 
mother, to appear at the next court of quarter sessions, there to abide the deter- 
mination of the said court, on complaint made to such alderman or justice, that 
such husband, father or mother has been guilty of desertion under the provisions 
of said act, is not repealed by the act of the 13th June, 1836. Guardians v. Na- 
thans, 4 Penn. Law J. 249. 

2. The act of 13th June, 1836, requiring two justices on complaint of the over- 
seers of the poor, to issue their warrant against a man separating himself from 
his wife without reasonable cause, or deserting his children, or against any woman 
deserting her children, leaving them a charge upon the district, is intended to 
apply to cases where a seizure of the property of the defendant, and an immediate 
order of support is desired, and is not the only act to provide for bringing the de- 
fendant into court to answer for desertion. Jb. 

3. In cases of desertion, the court have jurisdiction of law and fact, and will 
exercise a sound diserction in directing an issue. Jb. 


PRACTICE. 


1. A rule of court which requires the defendant on notice to file an affidavit of 
defence, is sufficiently complied with by an affidavit made by a third person in the 
absence of the defendant, that he has a just defence to the plaintiff’s cause of 
action, without setting out the particulars of it, or the deponent’s knowledge on the 
subject. Burkhart v. Parker, 6 W. & S, 480. j 

2. A scire facias answers the purpose both of a writ and a declaration; and 
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where a legal title to have execution of the original judgment is not set out in it, 
judgment may be arrested as for want of a cause of action. M’Kenney v. Mehaffy, 
7 W.& S, 276, 

3. A writ of summons issued before the return day may be served at any time 
during the return day, without regard to the sitting of the court. Boyd v. Serrill, 
4 Penn, Law J. 114. 

4, Pending a levy on real estate, by virtue of afi. fa., a warrant of arrest under 
the 2d section of act of 12th July, 1842, cannot issue against the defendant. 

5. The remedy by warrant and commitment provided by the act of 12th July, 
1842, is a remedy purely civil, to enforce a debt or demand. Neal & Barrett v. 
Perry, ib. 410. 

6. The depositions of a person lying in prison awaiting the decision of a criminal 
court upon a motion for a new trial, after conviction of a misdemeanor, may be 
taken under the rule of court in relation to ancient, infirm, and going witnesses. 
Hopper v. Williams, ib, 235. 

7. Leaving a copy of a bill of discovery and interrogatories at the dwelling- 
house of the defendant in the presence of one or more of ‘the adult members of his 
family, is a good service under the 15th section of the act of 16th June, 1836. 
Gouldey vy. Gillespie, ib. 510. 

8. The rule giving security for costs, applies as well to cases where the plaintiff 
has removed trom the state pendexte lite, as where he was a non-resident at the 
commencement of the suit. But application for the security must be made at the 
earliest possible time after the fact has come to his knowledge: the court will not 
order it to be given where there has been an award by arbitrators in favour of 
the plaintiff, from which the defendant has not appealed. M’Garry v. Crispin, 
ib. 353. 

9. The right to a struck jury is of course, Lut a jury of view is a proper subject 
of an allocator. Brown vy. O’Brien, ib. 501. 

10. Where a bond and warrant of attorney is given by a woman dum sola, and 
she afterwards marries, the proper practice is to obtain leave to enter up judgment 
against husband and wife, on motion, accompanied with an affidavit of the facts, 
and afterwards to file a declaration. Bering v. Burnet, ib. 185. 

11. Suit before an alderman by A. On appeal the declaration was in the names 
of A. B., and C., executors of D.: Held, that the amendment was allowable. Logan 
v. Chandler, ib, 297 

12. The notice to take a deposition should be signed by the party or his attor- 
ney ; if it is not, a deposition taken thereon is not admissible in evidence. M’Donald 
v. Adams, 7 W. & 8S. 371. 

13. The plaintitf cannot have judgment for er of a plea where no rule to plead 
had been entered. Risling v. Albertson, 6 W. & 8S. 450. 

14. Under the statute of 26th March, 1837, ihe fis e years from the day of entry of 
a judgment, within which it must be revived by scire facias, are exclusive of the 
day on which the judgment was entered. Green's appeal, ib. 327. 

15. A defendant in his affidavit of defence must swear to facts; presumptions in 
his favour will not supply the want of them. Moore v. Somerset, ib. 262. 

16. Where two suits had been brought before an alderman, on defendant’s two 
several promissory notes, and the plaintiff was nonsuited in each case on failing to 
prove the defendant’s signature, and the suits were again brought before the same 
alderman, and the plaintiff being yet unable to prove the signatures, discontinued 
the suits, in the absence of the defendants and after there had been a hearing and 
an adjournment, and then brought suit on the two notes in the district court, so as 
to oblige the defendant by the rule of court to admit his signatures or deny them 
under oath, it was held, that the discontinuance before the alderman was binding 
on the court; and that the plaintiff was entitled to judgment, notwithstanding the 
defendants alleged in their affidavit, that the discontinuance was greatly to their 
annoyance, Lancaster Bank vy. Howell, 4 Penn. Law J. 287 


PRESUMPTION. 


1. An award running thus: “no cause of action, as we consider the action to have 
heen prematurely brought,” is tantamount to an award of “no cause of action.” 
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The phrase, “as we &c.,” is merely reason for the award, but is no part of it. 
Green v. Tucker, 7 W. & S. 171. 

2. It follows that such redundant award cannot remove the presumption founded 
on lapse of time, that a debt has been paid. J6, 


PRINCIPAL AND SURETY. 


1. Where a surety has done no act before his claim is barred at law, manifesting 
his intention to put himself in the place of the original creditor, and thereby subro- 
gating himself to his rights, such as bringing suit on the bond within six years or 
taking an assignment of it, his remedy is not on the bond but for money paid: and 
a court of equity will not after the six years subrogate him to the rights of the 
obligee. Rittenhouse v. Levering, 6 W. & 8S. 191. 

2. Sureties on a bond of indemnity have a right to require the obligee to bring 
suit on the bond in case of a breach, and if such suit is begun and there is a fund 
of the principal’s to pay the debt, the court will refuse leave to discontinue, where 
a rule of reference has been taken out by the defendant, though the arbitrators had 
not been appointed when the discontinuance was entered. Schuylkill Bank v. Ma- 
calester, ib. 147. 

PRIVILEGE. 

1. One who goes to Washington duly commissioned to represent a state in con- 
gress is privileged from arrest, eundo, morando et redeundo, and though it be 
subsequently decided by congress that he is not entitled to a seat there, he is pro- 
tected until he reaches home, if he return as soon as possible after such decision. 
Duntin v. Halstead, 4 Penn. Law J. 237. 

2. Sickness or want of funds, are valid excuses for a failure to return immediately 
after such decision, Ib. 

3. Wherever the privilege of a party exists eundo, it continues redeundo. Ib. 

4, J.S. and G.S. brought an action against W. F. K., L. K. and W. H, W., and 
obtained judgment therein, and on the 2lst May, 1841, issued a pluries capias ad 
satisfaciendum thereon, upon which W. H. W. was arrested, and gave bond to take 
the benefit of the insolvent laws, and was thereupon discharged from custody. At 
the time of his arrest, W. H. W. was possessed of considerable property, had more 
money on deposit in bank than would have paid the amoant of the execution, and 
was the owner of a large real estate. He forfeited his bond, and an action of debt 
was brought against him and his surety upon it, to which he pleaded that by rea- 
son of the possession and ownership of the real and personal above mentioned, the 
arrest amounted to duress and the bond was void. Held, that since the act of 16th 
June, 1836, exemption from arrest is a privilege, and that submitting to it and giv- 
ing bond is a waiver of the privilege. Winder v. Smith, 6 W.& S, 424. 


PROCESS. 


1. Writ issued at the suit of C.S. and J. P., trading under the firm of 8. & P,, 
against G. P. & J. P., trading under the firm of G. & J. P., J. P. being a member 
of both firms, and was returned next day “Summoned personally on G. P.”” In the 
declaration filed the day the writ issued, the plaintiffs “ complain of G. P., who has 
been summoned, &c.; for that, &c. the defendant and J. P. (who was joined as de- 
fendant in the writ in this suit, but who was not summoned, as appears by the 
record), &c. were indebted, &c.” G. P. pleaded and verdict for plaintiffs. On a 
writ of error taken by G. P. the proceedings were reversed as irregular and illegal, 
and such as could not be cured by verdict. Pennock v. Swayne, 6 W. & 8, 239. 

2, The act of April 12th, 1842, to abolish imprisonment for debt, does not prevent 
an arrest in an action founded upon a tort, though it be a case in which the plain- 
tiff might have waived the tort, and proceed as upon a contract. Hopper v. Wil- 
liams, 4 Penn. Law J. 235. 


REGISTER OF WILLS. 


1. The regular way of contesting the validity of letters of administration is by 
appeal to the register’s court from the act of the register, and thence to the su. 
preme court. Hence, when letters are regular on their face, the name of a person 
olaiming to be plaintiff under them will not be stricken from the record, Still, as 
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a defendant who denies their validity has a right to put in any plea that he thinks 
good against them, the pleadings must not be so framed as to deprive him of this 
right: and if they have been so framed, through the informal mode of pleading 
common with us, the court will direct greater formality. Bradford ad, d. b. n. v. 
Bradford Exr., 4 Penn. Law J, 298. 

2. This court will not inquire whether an issue was properly directed by the re- 
gister’s court to the common pleas on a writ of error to the latter court; they can 
only do this on an appeal from the register’s court. Werkheiser vy. Werkheiser, 6 
W.& S. 184, 

3. The common pleas may try such issue, though the defendant resist the mak- 
ing of the issue and refuse to plead. Jb. 


RELEASE. 

1. Where general words in a release are broad enough to cover a mortgage debt 
due the releasor, and are unrestricted by any particular recital: Held that the re- 
leasor can by no act vary as to his creditors the effects of the release. Matlack’s 
appeal, 7 W.& 8. 79. 

2. If the releasee afterwards in his insolvent petition returns the mortgage as a 
subsisting debt, he cannot thereby revive the debt to the prejudice of another cre- 
ditor. Jhb. 


ROADS AND HIGHWAYS. 

1. The court of quarter sessions possess a discretionary power under the act of 
1836, to appoint a jury to review the route of a state road laid out within the 
county, by commissioners appointed tor that purpose by the legislature, before the 
road is opened and in public use, differing in this particular from the practice in 
the case of county roads, properly so called. Com. v. House, 4 Penn, Law J. 327. 

2. But such a review will not be granted of course, nor because of’ trivial errors 
committed by the commissioners. The parties petitioning must show, by evi- 
dence, a gross disregard of duty on the part of the commissioners, which cannot 
be corrected in any other way than by a review, before one will be appointed. 0. 

3. A jury so appointed do not possess the same powers as an ordinary jury of 
review. It seems they are to be confined to a recommendation of a change of the 
route at those points where it is shown the commissioners have clearly erred, and 
cannot negative the road altogether. Jb. 

4. The supervisors of the townships through which a state road is located, are 
not liable to a penal action before a justice of the peace, under the 92d section of 
the act of 15th April, 1834, fur refusing to open and repair the road, during the 
pendency of petitions for a review. Jb. 

5. An act of assembly requiring a canal company to erect and keep in repair a 
bridge, wherever the canal crosses a public or private laid out road, does not apply 
to a road merely dedicated to public uses, and over which the supervisors have not 
exercised any authority. Union Canal vy. Pine Grove Township, 6 W. & 8S. 560. 

6. Ifa bridge, which a canal company is bound to keep in repair us crossing a 
public road, becomes a state road, the company is thereby absolved froin any farther 
charge in respect of it. Jb. 

SCHOOLS. 

1, School directors in appointing a person to collect the school tax, may require 
from him sufiicient security to insure the faithful discharge of his duty, according 
to the 6th section of the act of 13th June, 1836; or they may make the appoint- 
ment according to the act of 12th April, 1838, without requiring bond, if the person 
whom they so appoint owns a clear freehold sufficient in their opinion to secure the 
faithful performance of his duties. Barnet vy. School Directors, 6 W. & 8S. 46. 


SET-OFF. 

1. The defendant under the act of assembly may not only defalcate a claim 
founded on the contract on which the plaintiff sues, but one arising from breach of 
other contracts. Carman v. Fire Ins. Co., 6 W. & S. 155. 

2. Breach of a contract by the plaintiff, producing loss to the defendant, is a suf- 
ficient consideration to sustain the defence of set-off or defalcation. Jb. 
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3. An unliquidated cross-demand arising from a distinct and indefinite contract, 
may be set off. Ellmaker vy. The Franklin Fire Ins. Co., ib. 439. 


SEQUESTRATION, 

1. The levari facias given to mechanics and material men by the 2] st section of 
the act of 16th of June, 1836, is an execution, and comes within the provisions of 
the 6th section of the act of 13th October, 1840, relating to the appointment of a 
sequestrator. Pentland y. Kelly, 6 W. & S. 483. 

2. In awarding a writ of sequestration according to the 73d section of the act of 
16th June, 1836, relating to executions, the court will not interpret the words of 
the act in the writ itself, and will not declare what the powers of the sequestrator 
are until it becomes necessary. Ib, 

3. A writ of sequestration which authorized the sequestrator “to seize and take 
into his possession all the goods, chattels, moneys, credits and effects, roads, 
bridges and other works, property and estate of the H. Ruil-road company, and to 
receive all the rents, issues, profits, tolls, &c.,” was ordered to be amended so as to 
authorize the sequestrator to “sequester the goods, chattels, credits, rents, issues and 
profits, tolls and receipts from the roads, bridges and other works, property and 
estate of the said H. Rail-road company.” Betis et al. vy. Harrisburg R. R. Co., 4 
Penn. Law J. 324, 

SHERIFF. 

1. No one is incapable of purchasing property at a sheriff’s sale, though he may 
have stood in the relation of a trustee to it, unless he be the sheriff himself, his 
agent, or some one who has rendered himself incapable of buying for his own use, 
by his having become the agent to buy for another. Fisk v. Sarber, 6 W. & S, 28. 

2. In-an action of ejectment by a purchaser at sheriff's sale to recover the pro- 
perty purchased, the defendant cannot avail himself of any informality in the judg- 
ment and executions under which it was sold—especially if he was the defendant 
in the judgment. Bowen v. Bowen, ib, 504. 

3. In Pennsylvania, when a sheriff levies on personal property by virtue of a 
Jieri facias, instead of removing the property he may take a bond from sureties for 
the delivery of it to him on a stipulated day for its sale, without losing the lien 
upon it. Hastings et al. vy. Quigley, 4 Penn, Law J. 220. 

4. In an action of debt by a sheriff on an indemnifying bond, the defendant's 
rejoinder set forth that the sale was not made by the sheriff under defendant’s 
execution, and that the recovery of damages against the sheriff was not by reason 
of anything done by virtue of defendant’s exccution: Held bad for duplicity. Ib. 

5. ‘The defendant set forth in a plea, that the sheriff, before the receipt of defend- 
ant’s fi. fa., had another execution in his hands under which the sale was made: 
Held defective, in not stating that the sale was exclusively under the other exe- 
cution. Watmough v. Francis, ib. 15. 

6. A. issued a fi. fa. against B, and placed it in the hands of the sheriff, who 
made a levy upon certain property alleged to belong to B, C. another execution 
creditor, likewise issued a ji. fa. against the same defendant, and the sheriff levied 
upon the same goods. D, gave notice that the goods belonged to him and not to 
the defendant, whereupon the sheriff obtained an indemnity bond from C. the 
second execution creditor, conditioned to indemnify the sheriff, and save him 
harmless “for or by reason of his executing C.’s writ and attaching and making 
sale by force and virtue of said writ, of the personal property of any person or per- 
sous whatsoever, supposing the same to be property of the defendant in the exe- 
cution.” ‘The sheriff then proceeded to sell the goods seized, and appropriated the 
proceeds to A. the first execution creditor. D, the person who claimed the owner- 
ship of the goods, brought suit against the sheriff and recovered damages: Held, 
that the sheriff had no right of action against C. and his sureties, on the bond of 
indemnity, inasmuch as he had not levied B.’s debt, which was the condition of the 
bond, and that it made no difference whether the first execution creditor executed 
a similar bond or not. Jb. 


STATUTES. 
1. Ifa statute which gives a remedy to recover damages, be repealed, and after- 
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wards the repealing statute is repealed, the remedy under the original statute is 
thereby revived. Directors of the Poor v. R. Road Co., 7 W. & 8. 236. 

2. In construing penal statutes, the words descriptive of an offence or its punish- 
ment, are not to be bent on the one side or the other; and statutes in pari materia, 
are to be construed together. The Mayor v. Davis, ib. 269, 


TAXES. 
1. Ifa tract of land held upen a warrant and survey be covered by two or more 
warrants and surveys of a later date, and the land be assessed, taxed, and sold by 


the treasurer at different times in the names of the later warrantees, such sale will 
conter a good title upon the purchaser for such portion of the land as is thus taxed 
and sold. M’Coy vy. Mechew, 7 W. & 8S. 356. 

2. It is not essential to the validity of the sale of unseated lands that they should 
be sold two years after the tax was assessed; they may be sold at any subsequent 
biennial sale. Paden y. Aiken, ib. 456. 

3, The owner of unseated lands may elect to consider them as seated, and return 
it to the assessor as such, and pay the tax accordingly ; and if he does so, his land 
will uot be subject to assessment as unseated, nor to the penalty of a four-fold tax. 
Harper v. Farmers’ & Mechanics’ Bank, ib. 204, 

4. A tract of land ceases to be unseated as soon as it is actually occupied with a 
view to permanent use; and that occupation may be said to commence with the 
moment of entry, for the purpose of clearing the land. Wallace v. Scott, ib. 248. 

5. Ifa tract of land be sold for the payment of the taxes of several years, and 
there be a sufficient assessment for any one of the years, the title will be good. 
Bratton vy. Mitchell, ib. 259. 

6. One who as attorney in fact and guardian of the heirs of an estate, manages 
and directs the same, and receives for his services a fixed compensation, has such 
a business as is taxable for state purposes. Commissioners v. Reynolds, ib. 329. 


TRESPASS. 

1. In order to maintain trespass, the right of property and right of possession 
must unite in the plaintiff. Fitler v. Shotwell, 7 W. & 8. 14. 

2. Therefore where the property is under lease, the lessor not having the posses- 
sion but only a reversionary interest, cannot maintain trespass. Ib. 

3. Ifa bull break into an enclosure of a neighbour, and there gore a horse so that 
he die, his owner is liable to an action of trespass quare clausum fregit, of which 
a justice of the peace has jurisdiction, and in which the value of the horse would 
be a just measure tor damages. Dolph v. Ferris, ib. 367. 

4. In trespass against a sheriff for seizing and selling the plaintiff’s goods under 
a judgment against another person, the amount paid out of the proceeds of the sale 
for rent of the premises, cannot be received in evidence to abate the damages. Dal. 
lam vy. Fitler, 6 W. & S. 322. 

5, Constructive possession is sufficient to maintain trespass. Ib. 

6. Trespass and not case is the proper remedy against an alderman, for mali- 
ciously and unlawfully issuing an attachment under the act of 12th July, 1842. 
Denoon vy. Binns, 4 Penn. Law J. 183. 

7. A count against an alderman, to recover the penalty under the act of as- 
sembly for taking illegal fees, cannot be joined with other counts in case for a 
tort. Ib. 

TRUSTS AND TRUSTEES. 


1. The rule of law which prohibits trustees and others acting in a fiduciary ca- 
pacity, from purchasing the trust property, does not apply to a judicial sale bona 
Jide made. Fisk v. Sarber, 6 W. & 8. 21. 

2. But if the trustee is the execution creditor, or has any power over or concern 
with the sale, or is guilty of fraud or mala fides, he will not be permitted to pur- 
chase even at a judicial sale. Jb. 

3. The rule in Shelly’s case is to be confined to cases literally within it. Crosby 
v. Davis, 4 Penn. Law J. 193. 

4. One of the conditions of its application is, that the estate for life and the sub- 
sequent limitation, must be of the same nature. Ib. 
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5. Where a limitation to trustees, in trust for one for life, with remainder in fee 
to his heirs, is executed by the statute of uses, the rule becomes operative. Alliter : 
Where the statute does not execute the trust in possession. Jb. 

6. Of the first class are plain trusts at common law, where the trustees are sim- 
ply conduits for the transmission of the estate. But where, by the conveyance, the 
trustees are required or may be called on to do any act or to exercise a discretion, 
to which a seizin of the legal estate is necessary, they will take it to the exclusion 
of the cestui que trust. Jb. 

7. Where conveyance is in trust to receive the rents and profits of real estate, 
and pay them over from time to time to the grantor, or at the discretion of the 
trustee, to permit and suffer the grantor to receive them, or to occupy and enjoy 
the land, the legal estate is vested in the trustee. Jb. 

8. So also, where by the terms of the conveyance, the trustee is empowered to 
lease the land, from time to time, and to collect the rents, and with the assent of 
the cestui que trust, to sell and convey the lands in fee, or by way of mortgage, 
free and discharged of the trust, and to invest the proceeds in other lands, or in 
loans as he may deem expedient, on the same trusts, and may, in his discretion, 
apply any portion of the real estate to the support and maintenance of the cestui 
que trust and his family. Ib. 

9. But in such cases, the legal estate is considered as so vested, only so Jong as 
the exigencies of the trust require it. If this be no longer than for the life of th: 
first beneficiary, the trustees have but an estate pur auter vie, though the convey- 
ance limit it to them and their heirs, and the second use limited to the heirs of the 
first beneficiary is executed in them by the statute, immediat ly on his death. Th 

10. When this happens, these different interests will not unite, so as to create ar 
estate in fee, in the ancestor, by operation of law. Jb. 

]1. A. conveyed all his real estate to B. and to his heirs, in trust to receive the 
rents, issues and profits, and pay over tle same to the grantor, during his natural 
life, or so long as the trust shall continue, or, in his diseretion, to permit the grantor 
to collect and receive the same or to occupy the real estate, with power in the trus- 
tee, with the apprebation of the grantor, to sell and convey, in fec, any portion ef 
the said estate, or to mortgage the same and re-invest the proceeds upon the same 
trust; and after the decease of the said A. in trust for such estates, uses and intents, 
as he by his last will should nominate and appoint, and in default of such appoint- 
ment, then the only proper use and behoof of the right heir or heirs of the said A. 
and their heirs and assigns forever, if more than one in equal parts, as tenants in 
common. A. died intestate, and without making any appointment. Held, that the 
two limitations did not unite to give A. a fee in the land, but that he took an equi- 
table estate for life, with remainder in fee to his right heirs, which was executed 
in possession, by the statute, immediately on his death. Ib. 

12. The words, “right heir or heirs’? used in such a deed, are not, in Pennsyl- 
vania, descriptive of heir at comimon law, but extend to and embrace all the co-)eirs 
of the deceased, designated by our statutes, revulating the descent of intestates’ 
estates, and accordingly, sisters of a deceased brother come in equally with the 
eldest surviving brother. Ib. 

13. But in such case neither the widow nor mother of the deceased brotlier can 
be considered as heir, and consequently, have no interest in the land, wader the deed 
made to the trustee. Ib. 

14. By the same deed, certain shares of bank stock were transferred to the 
trustee on the same trusts. Held, that they were distributable among the persons 
entitled to the realty. Jb. 

15. If one procure a deed of conveyance of land to be made to him upon the pro- 
mise and assurance that he will hold it in trust for another, that trust may be estab- 
lished by the parol testimony of the grantor. And if the land be sold by the 
grantee, the cestui que trust may maintain an action against him to recover the 


price. Miller v. Pearce, 6 W. & S. 97. 
VENDOR AND VENDEE. 


1. If one is applied to as agent to investigate the title of another to a lot which 
he has an interest in purchasing, and he undertakes the duty, he cannot use the 
information thus acquired to the injury of his principal. He is bound to disclose 
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to him any material information concerning the title, and if he conceals it and buys 
himself, it is fraud; and he cannot hold the property without reimbursing to the 
principal any loss he may sustain by failing in the purchase. Reid v. Stanley, ib. 
369. 

2. A vendee who has received his deeds and given bonds for the payment of the 
purchase money before they become due, suffers the land to be sold by the plaintiff 
for the payment of ineumbrances which existed before he purchased, and he be- 
comes the purchaser: Held, that although his purchase momey was not due when 
he purchased at the sheriff’s sale, yet in an action to recover it, he has a defence 
only to the amount of the money paid to the sheriff in discharge of the incum- 
brances. M’Ginnis v. Noble, 7 W. & 8. 454. 

3. Property in a chattel is not changed by a sale and delivery on conditions to 
be afterwards performed, if they are not performed; but where the delivery is ab- 
solute, and the bargain is perfect or capable of being made so by reference to some- 
thing else or an arbiter, the ownership is transferred. Scott v. Wells, 6 W. & S. 357. 

4. It is certain enough when the price can be obtained by mere computation ; 
therefore the sale ofa large raft at so much per 1000 feet and delivery to the buyer, 
changed the property, though it was to be counted, and that was not done, there 
being nothing more to be done by the teller. Ib. 


5. A general agent selling a chattel may, with the assent of the vendee, rescind 


the contract and make a different bargain. Jb. 

6. An assent to sell a chattel is a witness for the price, unless his negligence or 
misfeasance be first proved. Ib. 

7. Where a vendor conveys property by deed “ under and subject” to the payment 
of a certain mortgage debt with which he has charged the property, those words 
create 2 covenant as between the parties. Maule v. Ardley, 4 Penn. Law J. 355, 

8. It does not appear to be settled by the authorities, whether such covenant is a 
covenant of indemnity only as between the vendor and vendee, or whether it is a 
covenant by the vend pay the mortgage at allevents. Jb. 

9. Plaintiff, by indenture, conveyed to defendant certain premises under and 
subject to the | ayiment of a certain mortgage debt to A. C. A., which not being 
paid, A. C. A. brought suit en the mortgage, and in due course of law sold the pro- 
perty at sheriff’s sale for a sum less than the aimount of the judgment. Plaintiff, 
the mortgagor, then brought an action of covenant to the use of A. C, A. against 
the defendant, and annexed to the copy of the deed filed a statement of the proceeds 
of the sheriff’s sale in ine suit brought by A.C. A. Held, that the statement con- 
tained matters of fact dehors the instrument, which should be proved before a 
jury. Ib. 

10. In an action founded on a breach of covenant against incumbrances and an 
eviction, the measure of damages is the amount of the purchase money, with inte- 
rest from the time when the vendee ceased to be in reception of the profits actual 
or potential, which could not be recovered from him. Patterson v. Stewart, 6 W. 
& S. 327. 

11. In an action of debt upon a bond given for the purchase money of land on 
which a defective title is set up as a defence, the plaintiff may give evidence of acts 
done by himself to perfect the title after suit brought. Dickenson v. Voorhees, 7 
W.& S, 353. 

12, A vendor and vendee of land appoint an artist to ascertain the number of acres 
in the tract which was sold by the acre, and upon his report the deed was executed 
and delivered, and bonds given for the purchase money. Held, that in an action 
on the bond, the vendee may make a defence on the ground of a mistake made by 
the artist in measuring the land. Jenks v. Fritz, ib. 201. 

13. A symbolical, constructive, or temporary delivery of personal property, is not 
sufficient to change the ownership as to creditors: there must be an actual delivery 
at kg time of the transfer, and a continuing possession. M’Bride v. M’Clelland, 
6W.&S. 94. 





WASTE. 


1. An equitable tenant for life is liable to an action of waste at the suit of the 
trustee in fee of the legal estate. Plaintiff need not name himself as trustee. 
Woodman v. Good, 6 W. & S. 169. 











Digest. 569 


2. The writ of estrepement to prevent waste during an action pending for the re- 
covery of the premises, was given by the statute of Gloucester, 6 Ed. I. c. 13. 
The act of 1803, merely facilitates the suing out of the writ authorized by the 
statute. Jb, 

3. By the act of the 27th March, 1833, No. 60, Sect. 3, quarrying and mining are 
waste; but estrepement to prevent working in mines or quarries opened before 
an ejectment brought for the land, cannot be issued until the term ngxt succced- 
ing that to which the writ of estrepement is returnable, unless the plaintiff file an 
affidavit of title, with a certificate of his attorney. Jb. 

4, When estrepement is issued to prevent waste by quarrying or mining, the court 
is authorized, but not required, to dissolve the same, on the terms mentioned in 
the act: when issued to prevent waste by any other means, the court is not em- 
powered to dissolve it, by this act, by the act of 1803, by the statute, or at common 
law. Jb. 

5. The court will not entertain a motion, identical in its grounds and object with 
one which has been made before and overruled in the same case. Brown vy. O’Brien 
et al., 4 Penn. Law J. 452. 


WILLS AND DEVISES. 


1. If a legatee, being the executrix, prove the will and accept a bequest under it, 
she is thereby equitably estopped from asserting a claim hostile to the provision ot 
the will. Benedict v. Montgomery, 7 W. & S. 238. 

2. Whether an informal instrument transferring an interest in real estate, shall 
be construed a conveyance or only an agreement, depends not on any particular 
words and phrases, but on the intention of the parties derived from the instrument 
itself; and when that is doubtful, from the circumstances attending it. Kenrick v. 
Smick, ib. 41. 

3. Where an instrument purported to lease lots to the trustees of a church and 
their successors forever, on condition of paying a certain semi-annual sum to tlic 
grantor, his heirs, &c, besides taxes, &c., with condition to be null and void on 
neglect to pay for three months when due and ten days’ written notice; and au- 
thorized them to lease in any manner not inconsistent with the conditions, and to 
collect all rents due or to accrue; and by a memorandum shortly after attached, if 
within seven years they paid the principal money with all rent and expenses, the 
grantor would give them a deed in fee simple of the aforesaid leased property: 
Held to be an executory agreement only. Ib. 

4. Testator desired his executors to pay a certain sum of money to a benevolent 
society, if any existed, to alleviate the suffering of the most prudent poor, but not 
the intemperate, in procuring food, clothing and other necessaries which such per- 
sons want in winter. <A socicty whose objects were the promotion of the tempe- 
rance cause by the diffusion of temperance knowledge, the circulation of the pledge 
of total abstinence from all intoxicating liquors, and the dispensation of the charity 
of the association to the suffering poor of Philadelphia and its districts, of good 
moral character, who do not use intoxicating liquors as a beverage, held not enti- 
tled to the legacy. Grandom’s estate, 6 W. & 8. 537. 

5. It is not important that a list of charities referred to by the testator in his will, 
was no part of the will, and that it was not admitted to probate as testamentary. 
A chancellor would regard it as controlling the discretion of the executors in the 
dispensation of the charities, 0. 

6. A testatrix bequeaths a legacy to her daughter under the following contin- 
gency: “And in case she lives unmarried to the age of twenty-five, then the whole 
amount, principal and interest, to be paid to her; or the whole amount to be paid 
to her on the birth of issue, In case she dies before the age of twenty-five, or with- 
out issue born, then to be divided equally between my sister and my two brothers.” 
The daughter married and died without issue after the age of twenty-one and before 
twenty-five: Held, that the limitation over to the sister and brothers was not too 
remote but took effect. ‘The word “or” being construed and, the contingency must 
happen within a life or lives in being and twenty-years afterwards, and is therefore 
good by way of executory devise. Held also, that such legacy was so vested in the 
sisters and brothers of the testatrix, as to be transmissible to their personal repre- 
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sentatives, in the event of their death before the daughter of the testatrix. Kelso v. 
Dickey, 7 W. & 8. 279. 

7. Devise by a father to his son of a house and lot in fee simple; by a subsequent 
clause, he gave it to trustees in fee, in trust during the life of the son to pay over 
the moneys, &c., into his proper hands, or to such persons as he may appoint, and 
after his death to convey according to the son’s appointment by will, or in default, 
to such as would be his heirs if he died intestate, with power to the trustees and 
son to alter the property and reinvest, provided that if the son should become so 
relieved from embarrassment as in the opinion of the trustees to render it expect- 
ant, they should convey to him in fee: Held, that the son had no estate in the land, 
legal or equitable, which could be seized and sold by execution on a judgment ob- 
tained against him. Vauz v. Parke, ib. 19. 

8. A testator after giving several specific devises and pecuniary legacies, devised 
and bequeathed all the remainder of his estate, real and personal to his son, “ he to 
pay all my debts; to pay my daughter H. and all my other bequests :” Held, that 
the legacies were charged upon thie real estate thus devised to his son, and were 
entitled to be paid out of the proceeds of the sale of the land by the sheriff, as the 
property of the son in preference to his lien creditors. Bank v. Donaldson, ib. 407. 

9. If a legatee connives at or becomes a party to a transaction which constitutes 
a devastavit on the part of the executor, he will not afterwards be permitted to take 
the amount of his legacy out of the assets of the estate, to the prejudice of creditors, 
legatees or persons interested, who are likely to suffer by such devastavit. Ib. 

10. A tenant in common of a tract of land devised to his co-tenant his estate, upon 
condition that he would convey to his daughter a certain part of the land. After 
the death of the testator, the devisees took possession and enjoyed for a long time 
their respective portions; but no conveyance was ever executed: Held to be a sub- 
stantial compliance with the requisitions of the will, and that the devise was not 
perfected by the omission to convey. Plummer vy. Neile, 6 W. & S. 91. 

11. “Concerning my real estate, I do give, demise, &c., unto my wife, all that 
lot, &c., together with all the appurtenances, &c., and all the residue and remain- 
der of my real and personal estate not bequeathed, whatsoever it may be, I give 
and bequeath to my wife; and after her decease and funeral expenses is paid of, it 
is my will what is left, whatever rea! or personal or money, is to go to the S. society. 
The testator’s wife died before him: Held, that the wife took an estate for life in 
the lot in question, with vested remainder to the society, which became entitled to 
an immediate estate in possession on the testator’s decease. Zimmerman vy. Anders, 
ib. 218. 

12. A devise to an association for religious purposes, unincorporated at the tes- 
tator’s death, but since incorporated, is good in Pennsylvania. Jb. 

13. The conservative provisions of the stat. 13th Eliz., relating to charitable uses, 
are in foree in Pennsylvania. Jb. 

14. A legacy which the testator directed to be paid “out of his estate,” is not 
thereby made a charge upon his lands devised, although at the time of his death 
there are no other assets out of which it might be paid. Brookhart v. Small, 7 W. 
& S, 229. 

15. Declarations or admissions of one of several devisees or legatees named in a 
supposed will, tending to prove that the alleged testator was not of sufficiently 
sound mind at the time to make it, or being very weak in mind, was improperly 
influenced to make it contrary to what he would otherwise have done, are not ad- 
missible on the trial of a feigned issue directed by the register’s court to try its 
validity. Hauherger v. Root, 6 W. & S. 431. 

16. Whether made before or after the will, or by one who was a party to the 
feigned issue, where they may atfvct others not in privity with him, is not material, 
Tb. 

17. Nor is evidence admissible on such issue to prove that the testator some 
fourteen years before, furnished a son with money to buy a farm, so that he would 
receive more than his share. Jb, 

13. An account or book ia writing signed by the testator and referred to in the 
will, is evidence on the issue devisavit vel non, though it was copied from a paper 
which was destroyed. Jb. 

19. Evidence is admissible te show that the holder of a bond of the testator, pro- 
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duced it at the appraisement of the testator’s effects, and had it inserted on the in- 
ventory, and said it had been given to him for collection, to rebut an imputation on 
his honesty in relation to the bond, which a witness on the other side had testified 
as proceeding from the testator. Jb. 

20. The bequest, “all the residue of my estate I give to my wife during her na- 
tural life, to dispose of as she thinks best,” vests only an estate for life. Fisher v. 
Herbell, 7 W. & S. 63. 

21. Devise of land to testator’s son P., to have and to hold to him and his heirs 
forever, reserving rent to the use of testator’s daughter E. until P. shall arrive at 
the age of twenty-one, bequeathing them to his daughter during said term. In case 
P. dies without lawful issue, then devising the land to E. (if alive) and to her heirs; 
and if she dies without lawful issue, then over: Held, that P. took an estate in fee, 
with an executory devise over to E., and as P. attained the age of twenty-one and 
married and had issue, his estate became a fee simple absolute. Langley v. Heald, 
ib. 96. 

22. “I bequeath to my wife all my real and personal that I may die possessed 
of, to dispose of as she may think best; no other person to have any claim whatso.- 
ever:” Held, that the devisee took an estate in fee simple. Culbertson v. Duly, ib. 
195. 

23, “I bequeath to R. during his natural life, the rents and profits of my farm ; 
at his death to his children and their heirs if he has any; if not, to his heirs in fee 
simple forever :”” Held, that the words, “ in fee simple forever,” are words of limi- 
tation, not of purchase, and by virtue of the rule in Shelley’s case, vested in the 
devisee the two estates until the intervening contingent limitation might take effect, 
which never did, he having died unmarried and without issue, and hence died 
seized of an estate in fee. Stewart v. Kenower, ib. 288. 

24. An heir at law can be disinherited only by express devise or necessary im- 
plication: hence in the construction of a will of doubtful meaning, every fair in. 
tendment is to be made in favour of the heir at law. Bender v. Dietrick, ib. 284. 

25. It is no reason for not admitting a will to probate, that its provisions may 
be obscure and uncertain. Werkhciser v. Werkheiser, 6 W. & S. 184. 

26. Where by a will an aggregate fund is directed to be divided among individuals, 
nominatum, in certain proportions, they will take no more than that proportion, 
though this may leave a part of the fund undisposed of. Duffield & Wife v. Morris 
Exr., 4 Penn. Law J. 79. 

27. Where a residue is given, every presumption is to be made that the testator 
did not intend to die intestate. 16. 

28, But if he has failed to make a disposition of any part of his estate, it is an 
intestacy as to that part. Jb. 

29. A court of construction is not at liberty to go outside the will to supply an 
omitted intent. But to give effect to a general intent, when once discovered, words 
will be added, altered or rejected. Jb. 

30. In such a case, a mere probability is insufficient to rebut the presumption 
against intestacy: It ought to be certainly shown, the testator intended to do 
something he has not done. JO. 

31. Where there are words of disposition, the safest course is to abide by them, 
even though there be doubts arising from the face of the will, involving a supposed 
oversight or mistake of the testator. Jb. 

32. By a residuary clause beginning, “ And all the residue and remainder of my 
estate wherever found,” a testator directed the residuum to be divided into 22 
shares and distributed among 14 persons, nominatum, in certain proportions of 
shares to each, making in all 20 shares.. Held, that the whole residue passed to 
the persons named, Jb. 

33. Such a mistake may be corrected by striking out a word or words. Jb. 

34. Devise of two-thirds of a plantation, to the two daughters of the testator’s 
deceased brother. There were three daughters. Held, that the devise was not 
void, but was to be construed as being to all the daughters; the circumstances 
explaining the ambiguity, making it evident that such was the intention of the 
testator. Exr. of Vernon v. Fisher et al., ib. 67. 

35. Testator by his will gave his widow the income of all kinds of his estate, real 
and personal, “remaining after and until required for the payment of his debts;” 
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and after her decease, he devised all his estate, real and personal, to his ehildren. 
Then followed the appointment of executors, with power to sell the real estate for 
the payment of debts. Held, that the devise was within the saving of the 13th 
sect. of the act of 24th Feb. 1834, and that the widow and other devisees were 
properly joined as defendants in an action of partition, brought by a co-tenant in 
common with testator. Davis v. Reeves, ib. 93. 
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